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Office  of  the 
Commission  for  the  Revision  and  Reform  op  the  Law, 

Sacramento,  Cal.,  November  30,  1898. 

To  Hon.  L.  H.  Brown,  Secretary  of  State,  Sacramento,  Cat,: 

Dear  Sir:  Accompanying  this  preliminary  report  of  the  Commission 
for  the  Revision  and  Reform  of  the  Law,  please  find  the  revised  Civil 
<]5ode  of  California,  as  considered  and  agreed  upon  by  said  Commis- 
sioners. 

The  remainder  of  the  work  accomplished  by  said  Commissioners, 
-consisting  of  the  revised  Political  Code  of  California,  and  suggestions 
effecting  the  Penal  Code  and  the  Code  of  Civil  Procedure,  as  well  as 
recommendations  for  new  legislation  on  various  subjects  and  the  dis- 
position of  existing  statutes  not  embodied  in  either  of  the  Codes,  in- 
<5luding  a  general  report  on  all  the  subjects  considered,  is  withheld, 
owing  mainly  to  the  limited  clerical  force  at  the  disposition  of  the  Com- 
missioners, and  will  be  filed  during  the  coming  month.  The  transcrip- 
tions and  comparisons  thereof  are  being  made  with  such  haste  as  is 
-consistent  with  the  importance  of  the  subjects  treated. 
Respectfully  submitted. 

A.  CAMINETTI,  Chairman, 
ROBT.  N.  BULLA, 
T.  W.  H.  SHANAHAN, 
Commissioners  for  the  Revision  and  Reform  of  the  Law. 

BART  BURKE, 

Secretary, 


.  « 
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THE  CIVIL  CODE 


OF  THB 


STATE  OP  CALIFORNIA. 


An  Act  to  Revise,  Amend,  and  Re-enact  an  Act  entitled  "An  Act  to  Establish 

a  Civil  Code,"  Approved  March  21 » 1872.      . 

The  People  of  the  State  of  California,  represented  in  Senate  and  Assembly, 

do  enact  as  follows: 

Title  and  divisions  of  this  act. 

Section  1.     This  act  shall  be  known  as  "The  Civil  Code  of 

2  California,"  and  is  in  four  divi^ons,  as  follows: 

3  I.     The  first  relating  to  persons. 

4  II.     The  second  to  property. 

5  III.     The  third  to  obligations. 

6  IV.     The  fourth  contains  general  provisions  relating  to  the 

7  three  preceding  divisions. 

GoMMissioNSBs'  NoTB :  The  words  "of  the  state  "are  omitted  from  this 
section  for  the  reason  that  they  do  not  appear  in  the  acts  establishing  the 
Code  of  Civil  Procedure  and  the  Penal  Code,  and  their  omission  will  render 
the  titles  to  the  several  codes  uniform. 

PRELIMINARY  PROVISIONS. 

Section  2.  When  code  takes  effect. 

3.  Not  retroactive. 

4.  Rules  of  construction. 

5.  Provisions  similar  to  existing  laws,  how  construed. 

6.  Actions,  proceedings,  and  rights  not  affected. 

7.  Holidays. 

9.  Business  days. 

10.  Computation  of  time. 

11.  Certain  acts  not  to  be  done  on  holidays. 

12.  .Toint  authority  construed. 

13.  Words  and  phrases,  how  construed. 

14.  Certain  terms  defined. 

18.  Notice,  actual  and  constructive.  * 

19.  Constructive  notice. 

20.  Effect  of  repeal. 

21.  This  act,  how  cited. 
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When  code  takes  effect. 

Sec.  2.     This  act  shall  take  effect  at  twelve  o'clock  noon  on 
2    the  first  day  of  July,  eighteen  hundred  and  ninety -nine. 

Not  retroactive. 

Sec  3.     No  part  of    it  is  retroactive,  unless  expressly  so 
2    declared. 

Rules  of  construction. 

Sec  4.    The  rule  of  the  common  law,  that  statutes  in  dero- 

2  gation  thereof  are  to  be  strictly  construed,  has  no  application 

3  to  this  code.    The  code  establishes  the  law  of  this  state  re- 

4  specting  the  subjects  to  which  it  relates,  and  its  provisions  lare 

5  to  be  liberally  construed  with  a  view  to  effect  its  objects  and 

6  to  promote  justice. 

Provisions  similar  to  existing  laws,  how  construed. 

Sec  5.    The  provisions  of  this  act,  so  far  as  they  are  sub- 

2  stantially  the  same  as  existing  statutes  or  the  common  law, 

3  must  be  construed  as  continuations  thereof,  and  not  as  new 

4  enactments. 

Actions,  proceedings,  and  rights  not  affected. 

Sec  6.     No  action  or  prof  ceding  commenced  before  this  act 
2     takes  effect,  and  no  right  accrued,  is  affected  by  its  provisions. 

Holidays. 

Sec  7.     Holidays,  within  the  meaning  of  this  code,  are  every 

2  Sunday,  the  first  day  of  January,  the  twenty-second  day  of 

3  February,  the  thirtieth  day  of  May,  the  fourth  day  of  July, 

4  the  ninth  day  of  September,  the  first  Monday  of  September, 

5  the  twenty-fifth  day  of  December,  every  day  on   which  an 

6  election  is  held  throughout  the  state,  and  every  day  appointed 

7  by  the  president  of  the  United  States,  or  by  the  governor  of 

8  this  state,  for  a  public  fast,  thanksgiving,  or  holiday.     If  the 

9  first  day  of  January,  the  twenty-second  day  of  February,  the 

10  thirtieth  day  of  May,  the  fourth  day  of  July,  the  ninth  day  of 

11  September,  or  the    twenty-fifth   day   of  December  shall  fall 

12  upon  a  Sunday,  the  Monday  following  is  a  holiday. 

Sec  8.     Omitted. 

Commissioners'  Note  :    By  amendment  of  February  23,  1897  (Statutes  of 
1897, 14). 

Business  days. 

Sec  9.     All  other  days  than  those  mentioned  in  the  last 
2    section  are  to  be  deemed  business  days  for  all  purposes. 
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Computation  of  time. 

Sec.  10.    The  time  in  which  any  act  provided  by  law  is  to 

2  be  done  is  computed  by  excluding  the  first  day  and  including 

3  the  last,  unless  the  last  day  is  a  holiday,  and  then  it  is  also 

4  excluded. 

< 

Certain  acts  not  to  be  done  on  holidays. 

Sec  11.     Whenever  any  act  of  a  secular  nature,  other  than 

2  a  work  of  necessity  or  mercy,  is  appointed  by  law  or  contract 

3  to  be  performed  upon  a  particular  day,  which  day  falls  upon  a 

4  holiday,  it  may  be  performed  upon  the  next  business  day  with 

5  the  same  effect  las  if  it  had  been  performed  upon  the  day  ap- 

6  pointed. 

Joint  authority  construed. 

Sec.  12.     Words  giving  a  joint  authority  to  three  or  more 

2  public  officers  or  other  persons  are  construed  as  giving  such 

3  authority  to  a  majority  of  them,  unless  it  is  otherwise  ex- 

4  pressed  in  the  act  giving  the  authority. 

Words  and  phrases,  how  construed. 

Sec  13.     Words  and  phrases  are  construed  according  to  the 

2  context  and  the  approved  usage  of  the  language ;  but  technical 

3  words  and  phrases,  and  such  others  as  may  have  acquired  a 

4  peculiar  and  appropriate  meaning  in  law,  or  are  defined  in  the 

5  succeeding  section,  are  to  be  construed  according  to  such  pe- 

6  culiar  and  appropriate  meaning  or  definition. 

Certain  terms  defined. 

Sec  14.     Words  used  in  this  code  in  the  present  tense  in- 

2  elude  the  future  as  well  as  the  present;  words  used  in  the 

3  masculine  gender  include  the  feminine  and  neuter  ;  the  singu- 

4  lar  number  includes  the  plural  and  the  plural  the  singular ; 

5  the  word  person  includes  a  corporation  as  well  as  a  natural 

6  person  ;  writing  includes  printing ;  oath  includes  affirmation 

7  or  declaration  ;  and  every  mode  of  oral  statement  under  oath 

8  or  affirmation  is  embraced  by  the  term  *'  testify,"  and  every 

9  written  one  in  the  term  '* depose";  signature  or  subscription 

10  includes  mark,  when  the  person  cannot  write,  his  name  being 

11  written  near  it,  and  written  by  a  person  who  writes  his  own 

12  name  as  a  witness.     The  following  words  have  also  in  this  code 
13^  the  signification  attached  to  them  in  this  section,  unless  other- 

14  wise  apparent  from  the  context : 

15  1.  The  word  "property"  includes  both  real  and  personal 

16  property ; 
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17  2.  The  words  "real  property"  are  coextensive  with  land& 

18  tenements,  and  hereditaments  ; 

19  3.  The  words  "personal  property"  include  money,  goods,. 

20  chattels,  things  in  action,  and  evidences  of  debt ; 

21  4.  The  word  "month"  means    a  calendar  month,  unless^ 

22  otherwise  expressed;  and, 

23  5.  The  word  "  will "  includes  codicils. 

Sec.  15.  Omitted. 
Sec.  16.,  Omitted. 
Sec.  17.     Omitted. 

Commissioners'  Notb  :  By  an  act  approved  March  30. 1874  ( Amendments- 
1873-74, 182),  the  three  preceding  sections  were  repealed,  and  for  that  reason 
the  same  have  been  omitted. 

Notice,  actual  and  consfcructive. 

Sec.  18.    Notice  is: 

2  1.  Actual — which  consists  in  express  information  of  a  fact;, 

3  or, 

4  2.  Constructive — which  is  imputed  by  law. 

Constructive  notice. 

Sec  19.     Every  person  who  has  actual  notice  of  circum- 

2  stances  sufficient  to  put  a  prudent  man  upon  inquiry  as  to  a. 

3  particular  fact,  has  constructive  notice  of  the  fact  itself  in  all 

4  cases  in  which,  by  prosecuting  such  inquiry,  he  might  have 

5  learned  such  fact. 

Effect  of  repeal. 

Sec  20.     No  statute,  law,  or  rule  is  continued  in  force  be- 

2  cause  it  is  consistent  with  the  provisions  of  this  act  on  the 

3  same  subject;  but  in  all  cases  provided  for  by  this  act,  all 

4  statutes,  laws,  and  rules   heretofore  in   force   in  this  State, 

5  whether  consistent  or  not   with   the  provisions  of  this  act,. 

6  unless  expressly  continued  in  force  by  it,  are  repealed  pr  abro- 

7  gated.     This  repeal  or  abrogation  does  not  revive  any  former 

8  law  heretofore  repealed,  nor  does  it  affect  any  right  already 

9  existing  or  accrued,  or  any  action  or  proceeding  already  taken,. 
10  except  as  in  this  act  provided. 

This  act,  how  cited. 

Sec  21.     This  act,  whenever  cited,  enumerated,  referred  to, 

2  or  amended,  may  be  designated  simply  as  **The  Revised  Civil 

3  Code,"  adding,  when  necessary,  the  number  of  the  section. 

4  Reference  herein  to  any  section  of  this  code  may  be  made  by- 
6    citing  only  the  number  thereof. 
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DIVISIOISr   FIEST. 


Part  I.  PERSONS. 

.11.  PERSONAL  RIGHTS. 

III.  PERSONAL  RELATIONS. 

IV.  CORPORATIONS. 


I^^RT  I. 

PERSONS. 

Section  25.  Minors,  who  are. 

26.  Periods  of  minority,  how  calculated. 

27.  Adults,  who  are. 
29.  Unborn  child. 

32.  Custody  of  minors. 

33.  Minor,  disabilities  of. 

34.  Minor,  rights  of. 

35.  Minor,  disaffirmance  of  contract  of. 

36.  Cannot  disaffirm  contract  for  necessaries. 

37.  Certain  obligations,  cannot  disaffirm. 

38.  Persons  without  understanding,  disabilities  and  liabilities  of. 

39.  Contracts  of  insane  subject  to  rescission. 

40.  Powers  of  persons  whose  incapacity  has  been  adjudged. 

41.  Minors,  liable  for  wrongs,  but  not  liable  for  exemplary  damages. 
^                    42.  Minors  may  enforce  their  rights. 

Minors,  who  are. 

Sec.  25.     Minors  are : 
^        1.  Males  under  twenty-one  years  of  age; 

3  2.  Females  under  eighteen  years  of  age. 

Periods  of  minority,  how  calculated. 

Sec.  26.  The  period  specified  in  the  preceding  section  must 
2  be  calculated  from  the  first  minute  of  the  day  on  which  per- 
-3    sons  are  born  to  the  same  minute  of  the  corresponding  day 

4  completing  the  period  of  minority. 

Adults,  who  are. 

Sec.  27.     All  other  persons  are  adults. 
Sec.  28.     Omitted, 

CoMMzssioNBBs'  NoTs:  By  an  act  approved  March  30, 1874  (Amendments 
1873-74, 182),  Section  28  was  repealed,  and  for  that  reason  the  same  has  been 
omitted. 
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Unborn  child. 

Sec.  29.    A  child  conceived,  but  not  yet  born,  is  to  be  deemed 

2  an  existing  person,  so  far  as  may  be  necessary  for  its  interests 

3  in  the  event  of  its  subsequent  birth. 

Sec.  30.     Omitted. 
Sec.  31.     Omitted. 

Commissioners'  Note:  By  an  act  of  March  30, 1874  (Amendments  187S-74) 
182),  the  two  preceding  sections  Were  repealed,  and  for  that  reason  the  same 
have  been  omitted. 

Custody  of  minors. 

Sec.  32.    The  custody  of  minors  and  persons  of  unsound 
2    mind  is  regulate    by  Part  III  of  this  division. 

Minor,  disabilities  of. 

Sec.  33.    A  minor  cannot  give  a  delegation  of  power,  nor, 

2  under  the  age  of  eighteen,  make  a  contract  relating  to  real 

3  property,  or  any  interest  therein,  or  relating  to  any  personal 

4  property  not  in  his  immediate  possession  or  control. 

Minor,  rights  of. 
Sec  34.     A  minor  may  make  any  other  contract  than  as 

2  above  specified,  in  the  same  manner  as  an  adult,  subject  only 

3  to  his  power   of  disaffirmance  under  the  provisions  of  this 

4  title,  and  subject  to  the  provisions  of  the  titles  on  marriage 

5  and  on  master  and  servant. 

Minor,  disaffirmance  of  contract  of. 

Sec.  35.    In  all  cases  other  than  those  specified  in  sections 

2  36   and   37,   the  contract   of  a  minor,  if  made  whilst  he  is 

3  under  the  age  of  eighteen,  may  be  disaffirmed  by  the  minor 

4  himself,  either  before  his  majority  or  within  a  reasonable  time 

5  afterwards  ;  or,  in  case  of  his  death  within  that  period,  hy  his 

6  heirs  or  personal  representatives  ;  and  if  the  contract  be  made 

7  by  the  minor  whilst  he  is  over  the  age  of  eighteen,  it  may  be 
.8  disaffirmed  in  like  manner  upon  restoring  the  consideration  to 
9  the  party  from  whom  it  was  received,  or  paying  its  equivalent. 

Cannot  disaffirm  contract  for  necessaries. 

Sec.  36.    A  minor  cannot  disaffirm  a  contract,  otherwise 

2  valid,  to  pay  the  reasonable  value  of  things  necessary  for  his 

3  support,  or  that  of  his  family,  entered  into  by  him  when  not 

4  under  the  care  of  a  parent  or  guardian  able  to  provide  for  him 

5  or  them. 
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Certain  obligations,  cannot  disaffirm. 

Sec.  37.     A  minor  cannot  disaflBrm  an  obligatioUj  otherwise 

2  valid,  entered   into   by    him    under    the    express  authority 

3  or  direction  of  a  statute. 

Persons  without  understanding,  disabilities  and  liabilities  of. 

Sec.  38.     A  person  entirely  without  understanding  has  no 

2  power  to  make  a  contract  of  any  kind,  but  he  is  liable  for  the 

3  reasonable  value  of  things  furnished  to  him  necessary  for  his 

4  support  or  the  support  of  his  family. 

Contracts  of  insane  subject  to  rescission.      • 

Sec  39.     A  conveyance  or  other  contract  of  a  person  of 

2  unsound  mind  but  not  entirely  without  understanding,  made 

3  before  his  incapacity  has  been  judicially  determined,  is  subject 

4  to  rescission,  as  provided  in  the  chapter  on  rescission  of  this 

5  code. 

Powers  of  persons  whose  incapacity  has  been  adjudged. 

Sec  40.    After  his  incapacity   has  been  judicially  deter- 

2  mined,  a  person  of  unsound  mind  can  make  no  conveyance  or 

3  other  contract,  nor  delegate  any  power,  nor  waive  any  right, 

4  until  his  restoration  to  capacity.     But  a  certificate  from  the 

5  medical  superintendent  of  the  state  hospital  to  which   such 

6  person  may  have  been  committed,  showing  that  such  person 

7  has  been  discharged  therefrom  cured  and  restored  to  reason, 

8  shall  establish   the  presumption  of  legal   capacity   in   such 

9  person  from  the  time  of  such  discharge. 

CoMMissioiTBRs'  Note:  The  amendment  to  this  section  consists  in  strik- 
ing therefrom  the  words  "  or  resident  physician,"  and  also  the  words  "insane 
asylum,"  and  inserting  in  lieu  of  the  latter  the  words  "  of  the  state  hospital." 
This  amendment  is  recommended  for  the  purpose  of  making  the  section  con- 
sistent in  terms  with  the  provisions  of  an  act  of  the  Legislature  creating  a 
State  Commission  in  Lunacy,  approved  March  31, 1897.    (Stats.  1S97, 311.) 

Minors  liable  for  wrongs,  but  not  liable  for  exemplary  damages. 

Sec  41.    A  minor,  or  person  of  unsound  mind,  of  whatever 

2  degree,  is  civilly  liable  for  a  wrong  done  by  him,  but  is  not 

3  liable  in  exemplary  damages  unless  at  the  time  of  the  act  he 

4  was  capable  of  knowing  that  it  was  wrongful. 

Minors  may  enforce  their  rights. 

Sec  42.     A  minor  may  enforce  his  rights  by  civil  action,  or 

2  other  legal  proceedings,  in  the  same  manner  as  a  person  of  full 

3  age,  except  that  a  guardian  must  conduct  the  same. 
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F-A^RT  II. 

PERSONAL  RIGHTS. 

Section  43.  General  personal  rights. 

44.  Defamation,  how  effected. 

45.  Libel  defined. 

46.  Slander  defined. 

47.  What  publications  are  privileged. 

48.  Malice  not  inferred. 

49.  Protection  to  personal  relations. 

50.  Right  to  use  force. 

51.  AH  citizens  of  this  State  entitled  to  equal  civil  rights. 

52.  Penalty,  damages. 

General  personal  rights. 

Sec.  43.    Besides  the  personal  rights  mentioned  or  recog- 

2  nized  in  the  Political  Code,  every  person  has,  suhject  to  the 

3  qualifications  and  restrictions  provided  by  law,  the  right  of 

4  protection  from  bodily  restraint  or  harm,  from  personal  insult, 

5  from  defamation,  and  from  injury  to  his  personal  relations. 

Defamation,  how  effected. 

Sec.  44.     Defamation  is  efiected  by: 

2  1.  Libel; 

3  2.  Slander. 

Libel  defined. 

Sec.  45.     Libel  is  a  false  and  unprivileged  publication  by 

2  writing,  printing,  picture,  eflSgy,  or  other  fixed  representation 

3  to  the  eye,  which  exposes  any  person  to  hatred,  contempt,  ridi- 

4  cule,  or  obloquy,  or  which  causes  him  to  be  shunned  or  avoided, 

5  or  which  has  a  tendency  to  injure  him  in  his  occupation. 

Slander  defined. 

Sec.  46.     Slander  is  a  false   and  unprivileged  publication 

2  other  than  libel,  which : 

3  1.  Charges  any  person   with   crime,  or   with  having  been 

4  indicted,  convicted,  or  punished  for  crime; 

5  2.  Imputes  in  him  the  present  existence  of  an  infectious, 

6  contagious,  or  loathsome  disease; 

7  3.  Tends  directly  to  injure  him  in  respect  to  his  office,  pro- 
fession, trade,  or  business,  either  by  imputing  to  him  general 

9  disqualification  in  those  respects  which  the  office  or  other  occu- 

10  pation  peculiarly  requires,   or  by  imputing  something  with 

11  reference  to  his  office,  profession,  trade,  or  business  that  has  a 

12  natural  tendency  to  lessen  its  profit; 
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13  4.  Imputes  to  him  impotence  or  want  of  chastity;  or, 

14  5.  Which,  by  natural  consequence,  causes  actual  damage. 

What  publications  are  privileged. 

Sec  47.     A  privileged  publication  is  one  made — 

2  1.  In  the  proper  discharge  of  an  official  duty; 

3  2.  In  any  legislative  or  judicial  proceeding,  or  in  any  other 

4  official  proceeding  authorized  by  law; 

5  3.  In  a  communication,  without  malice,  to  a  person  inter- 

6  ested  therein,  by  one  who  is  also  interested,  or  by  one  who 

7  stands  in  such  relation  to  the  person  interested  as  to  afford  a 

8  reasonable  ground  for  supposing  the  motive  for  the  communi- 

9  cation  innocent,  or  who  is  requested  by  the  person  iixterested  to 

10  give  the  information; 

11  4.  By  a  fair  and  true  report,  without  malice,  in  a  public 

12  journal,  of  a  judicial,  legislative,  or  other  public  official  pro- 

13  ceeding,  or  of  anything  said  in  the  course  thereof,  or  of  a  ver- 

14  ified   charge  or  complaint  made  by  any  person  to  a  public 
16  official,  upon  which  complaint  a  warrant  shall  have  been  issued; 

16  5.  By  a  fair  and  true  report,  without  malice,  of  the  proceed- 

17  iugs  of  a  public  meeting,  if  such  meeting  was  lawfully  con- 

18  vened  for  a  lawful  purpose  and  open  to  the  public,  or  the 

19  publication  of  the  matter  complained  of  was  for  the  public 
120  benefit. 

Malice  not  inferred. 

Sec.  48.     In  the  cases  provided  for  in  subdivisions  three, 

2  four,  and  five  of  the  preceding  section,  malice  is  not  inferred 

3  from  the  communication  or  publication. 

Protection  to  personal  relations. 

Sec.  49.     The  rights  of  personal  relations  forbid: 

2  1.  The  abduction  or  enticement  of  a  husband  from  his  wife, 

3  or  of  a  parent  from  his  child; 

4  2.  The  abduction  or  enticement  of  a  wife  from  her  husband, 

5  of  a  child  from  a  parent  or  from  a  guardian  entitled  to  its 
•6     custody,  or  of  a  servant  from  his  master; 

7  3.  The   seduction   of    a  wife,  daughter,   orphan   sister,  or 

8  servant; 

9  4.  Any  injury  to  a  servant  which  affects  his  ability  to  serve 
10    his  master. 

CoMMissiONBBs'  NoTB  *.  Amendment  consists  in  the  insertion  in  Subdi- 
vision 1,  after  the  word  "abduction,"  of  the  words  "or  enticement,"  and  is 
self-explanatory. 


M    I 
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Right  to  use  force. 

Sec.  50.    Any  necessary  force  may  be  used  to  protect  from 

2  wrongful  injury  the  person  or  property  of  one's  ^elf,  or  of  a 

3  wife,  husband,  child,  parent,  or  other  relative,  or  member  of 

4  one's  family,  or  of  a  ward,  servant,  master,  or  guest. 

AU  citizens  of  this  state  entitled  to  equal  oivil  rights. 

Sec.  51.     All  citizens  within  the  jurisdiction  of  this  state 

2  shall  be  entitled  to  the  full  and  equal  accommodations,  advan-- 

3  tages,   facilities,   and  privileges  of  inns,  restaurants,  hotels, 

4  eating-houses,  barber-shops,    bath-houses,    theaters,   skating- 

5  rinks,  and  all  other  places  of  public  accommodation  or  amuse- 

6  ment,  subject  only  to  the  conditions  and  limitations  established 

7  by  law  and  applicable  alike  to  all  citizens. 

Penalty,  damages. 

Sec  52.    Whoever  shall  violate  any  of  the  provisions  of  the 

2  last  preceding  section,  by  denying  to  any  citizen,  except  for 

3  reasons  applicable  alike  to  every  race  or  color,  the  full  accom- 

4  modations,  advantages,  facilities,  and  privileges  in  said  section 

5  enumerated,  or  by  aiding  or  inciting  such  denial,  or  whoever 

6  shall  make  any  discrimination,  distinction,  or  restriction  on 

7  account  of  color  or  race,  or  except  for  good  cause,  applicable- 

8  alike  to  all  citizens  of  every  color  or  race  whatever,  in  respect 

9  to  the  admission  of  any  citizen  to,  or  his  treatment  in,  any  inn,. 

10  restaurant,  eating-house,  barber-shop,  bath-house,  theater,  skat- 

11  ing-rink,  or  other  public  place  of  amusement  or  accommoda- 

12  tion,  whether  such  place  be  licensed  or  not,  or  whoever  aids  or 

13  incites  such  discrimination,  distinction,  or  restriction,  for  each 

14  and  every  such  ofiense  shall  be  liable  in  damages  in  an  amount 

15  not  less  than  fifty  dollars,  which  may  be  recovered  in  an  action 

16  at  law  brought  for  that  purpose. 

CoMMissiONBBS*  NoTB :  The  two  foregoing  sections  are  sections  1  and  2  of 
an  Act  approved  Mach  13,  1897  (Stats.  1897,  137),  here  codified  in  proper 
place  in  Civil  Code. 


tjnlawlnl  to  refuse  admission  to  places  of  amusement. 
Sec.  53.     It  shall  be  unlawful  for  any  corporation,  person, 

2  or  association,  or  the  proprietor,  lessee,  or  the  agents  of  either, 

3  of  any  opera  house,  theater,  melodeon,  museum,  circus,  caravan, 

4  racecourse,  fair,  or  other  place  of  public  amusement  or  enter- 

5  tainment,  to  refuse  admittance  to  any  person  over  the  age  of 

6  twenty -one  years,  who  presents  a  ticket  of  admission  acquired 

7  by  purchase,  or  who  tenders  the  price  thereof  for  such  ticket, 

8  arid  who  demands  admission  to  such  place;  provided,  that  any 

9  person  under  the  influence  of  liquor,  or  who  is  guilty  of  bois- 

10  terous  conduct,  or  any  person  of  lewd  or  immoral  character, 

11  may  be  excluded  from  any  such  place  of  amusement. 

Penalty. 
Sec.  54.     Any  person  who  is  refused  admission  to  any  place 
2     of  amusement  contrary  to  the  provisions  of  the  last  preceding 
8     section,  is  entitled  to  recover  from  the  proprietor,  lessee,  or 

4  their  agents,  or  from  any  person,  corporation,  or  association, 

5  or  the  directors  thereof,  his  actual  damages,  and  one  hundred 

6  dollars  in  addition  thereto. 

CoMMissiONBBs'  NoTB :  The  last  two  preceding  sections  are  sections  1  and 
2  of  an  act  approved  March  23, 1893  (Stats.  1893,  220),  now  inserted  in  the 
Civil  Code.  ' 
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PERSONAL    RELATIONS. 

Title  I.  Marriage.     [55-161.] 

IL  Parent  and  Child.     [193-230.] 

III.  Guardian  and  Ward.     [236-257.] 

IV.  Master  and  Servant.     [261-290.] 

TITLE   I. 

MARRIAGE. 

Charter  I.    The  Contract  of  Marriage.     [55-80.] 
II.     Divorce.     [82-148.] 
III.    Husband  and  Wife.     [155-181.] 

CHAPTER     I. 
the  contract  of  marriage. 

Abticlb  I.    Validity  of  Marriage.    [65-63.] 

II.    Authentication  of  Marriage.    [68-79a.] 
III.    Judicial  Declaration  of  Void  Marriages.    [80.] 

ARTICLE    I. 

VALIDITY    OF    MARRIAGE. 

Section  55.  What  constitutes  marriage. 

56.  Minors  capable  of  contracting  marriag^. 

57.  Marriage,  how  manifested  and  proved. 

58.  Certain  marriages  voidable. 

59.  Incompetency  of  parties  to. 

60.  Of  whites  with  negroes,  molattoes  or  Mongolians,  void. 

61.  Polygamy  forbidden. 

62.  Released  from  marriage  contract,  when. 

63.  Marriage  contract  without  the  state. 

What  constitutes  marriage. 

Sec.  55.     Marriage  is  a  personal  relation  arising  out  of  a 

2  civil  contract,  to  which  the  consent  of  the  parties  capable  of 

3  making  that  contract  is  necessary.     Consent  alone  will  not 

4  constitute  marriage;  it  must  be  followed  by  a  solemnization 

5  authorized  by  this  code. 

Minors  capable  of  contracting  marriage. 

Sec.  56.     Any  unmarried  male  of  the  age  of  eighteen  years 
2     or  upwards,  and  any  unmarried  female  of  the  age  of  sixteen 
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3  years  or  upwards,  and  not  otherwise  disqualified,  are  capable 

4  of  consenting  to  and  consummating  marriage. 

CoMMissioNSBs'  NoTS :  The  word  **  sixteen  "  has  been  substituted  for  the 
wovL  "  fifteen,"  in  order  to  harm^onize  this  section  with  the  provisions  of  the 
Penal  Code  as  to  the  age  of  consent.    (See  Section  261  of  the  Penal  Code.) 

Marriage,  how  manifested  and  proved. 
Sec.  57.     Consent  to  marriage   and  solemnization   thereof 

2  may  be  proved  under  the  same  general  rules  of  evidence  as 

3  facts  are  proved  in  other  cases. 

Certain  marriages  voidable. 

Sec.  58.    If  either  party  to  a  marriage  be  incapable  from 

2  physical  causes  of  entering  into  the  marriage  state,  or  if  the 

3  consent  of  either  be  obtained  by  fraud  or  force,  the  marriage 

4  is  voidable. 

Incompetency  of  parties  to. 

Sec.  59.     Mai-riages  between  parents  and  children,  ancestors 

2  and  descendants  of  every  degree,  and  between  brothers  and 

3  sisters  of  the  half  as  well  as  the  whole  blood,  and  between 

4  uncles  and  nieces,  or  aunts  and  nephews,  are  incestuous,  and 
6  void  from  the  beginning,  whether  the  relationship  is  legitimate 
6    or  illegitimate. 

Of  whites  with  negroes,  mulattoes,  or  Mongolians,  void. 

Sec.  60.     All  marriages  of  white  persons  with  negroes,  mulat- 
2    toes,  or  Mongolians,  are  illegal  and  void.       ^ 

Gohmissionbbb'  Note  :  The  word  "  Mongolian  "  is  added  to  this  section  to 
make  it  consistent  with  section  69,  infrat  which  prohibits  the  issuance  of  a 
marriage  license  authorizing  the  marriage  of  a  white  person  with  a  negro, 
mulatto,  or  Mongolian.    (See  section  69,  tn/ra.) 

Polygamy  forbidden. 

Sec.  61.     A  subsequent  marriage  contracted  by  any  person 

2  during  the  life  of  a  former  husband  or  wife  of  such  person, 

3  with  any  person  other  than  such  former  husband  or  wife,  is 

4  illegal  and  void  from  the  beginning,  unless: 

5  1.  The  former  marriage  has  been   annulled  or  dissolved; 

6  provided,  that  in  case  it  be  dissolved,  the  decree  of  divorce 

7  must  have  been  made  and  rendered  at  least  one  year  prior  to 

8  such  subsequent  marriage. 

9  2.  Unless  such  former  husband  or  wife  was  absent,  and  not 

10  known  to  such  person  to  be  living  for  the  space  of  five  suc- 

11  cessive  years  immediately  preceding  such  subsequent  marriage, 

12  or  was  generally  reputed  or  believed  by  such   person  to  be 

13  dead,  at  the  time  such  subsequent  marriage  was  contracted;  in 
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14  .  either  of  which  cases  the  subsequent  marriage  is  valid  until  its 

15  nullity  is  adjudged  by  a  competent  tribunal. 

Keleased  from  marriage  contract,  when. 

« 

Sec.  62.     Neither  party  to  a  contract  to  marry  is  bound  by 

2  a  promise  made  in  ignorance  of  the  other's  want  of  personal 

3  chastity,  and  either  is  released  therefrom  by  unchaste  conduct. 

4  on  the  part  of    the  other;  unless  both  parties  participate 

5  therein. 

Marriage  contract  without  the  state. 

Sec.  63.     AH    marriages    contracted    without    this    state, 

2  which'  would  have  been  valid  by  the  laws  of  the  country  in^ 

3  which  the  same  were  contracted,  are  valid  in  this  state. 

ARTICLE    11.     . 

AUTHENTICATION  OF  MABBIAGS. 

Section  68.  Marriage,  how  solemnized. 

69.  Marriage  license. 

70.  By  whom  solemnized. 

71.  No  particular  form  of  solemnization. 

72.  Substantial  requisites. 

73.  Certificate  of  marriage. 

74.  Certificate  to  parties  and  recorder.    ' 

76.  Declaration  to  contain  what. 

77.  To  be  acknowledged  and  recorded. 

78.  Action  between  the  parties  to  determine  validity. 

79.  Persons  who  may  be  married  without  license. 
79a.  Members  of  particular  religious  denominations. 

Marriage,  how  solemnized. 

Sec.  68.     Marriage  must  be  licensed,  solemnized,  anthen-^ 

2  ticated,   and  recorded   as  provided  in  this  article ;  but  non- 

3  compliance  with  its  provisions  by  others  than  the  parties  to  a 

4  marriage  does  not  invalidate  that  marriage. 

Marriage  license. 

Sec.  69.     All    persons    about    to    be    joined    in  marriage* 

2  must  first  obtain  a  license  therefor  from  the  county  clerk  of 

3  the  county  in  which  the  marriage  is  to  be  celebrated,  showing  : 

4  1.  The  identity  of  the  parties  • 

5  2.  Their  real  and  full  names  and  places  of  residence  ; 

6  3.  Their  ages. 

7  4.  If    the  male  be  under    the  age   of    twenty-one,   or   the 

8  female  under  the  age  of  eighteen  years,   the   consent  of  the 

9  father,   mother,  or  guardian,  or  of  one  having  the  charge  of 

10  such   person,  if  any  such  be   given  ;   or   that   such  nonaged 

11  person  has  been  previously,  but  is  not  at  the  time,  married. 

12  For  the  purpose   of   ascertaining  these  facts,  the   clerk  is^ 
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13  authorized  to  examine  parties  and  witnesses  on  oath,  and  to 

14  receive  affidavits,  and  he  must  state  such  facts  in  the  license. 

15  If  the  male   be  under  the  age  of   twenty-one   years,  or  the 

16  female  be  under  the  age  of  eighteen,  and  such  person  has  not 

17  been  previously  married,  no  license  shall  be  issued  by  the  clerk, 

18  unless  the  consent  in  writing  of  the  parents  of  the  person  under 

19  age,  or  of  one  of  such  parents,  or  of  his  or  her  guardian,  or  one 

20  having  charge  of  such  person,  be  presented  to  him;  and  such 

21  consent  shall  be  filed  by  the  clerk ;  provided,  that  the  said  clerk 

22  shall  not  issue  a  license  authorizing  the  marriage  of  a  white 

23  person  with  a  negro,  mulatto,  or  Mongolian. 

By  whom  solemnized. 

Sec.  70.  Marriage  may  be  solemnized  by  either  a  justice  of 
the  supreme  court,  judge  of  the  .superior  court,  justice  of  the 
peace,  priest,  or  minister  of  the  gospel  'of  any  denomination. 

No  particular  form  of  solemnization. 

Sec  71.     No  particular  form  for  the  ceremony  of  marriage  is 

2  required,  but  the  parties  must  declare,  in  the  presence  of  the 

3  person  solemnizing  the  marriage,  that  they  take  each  other  as 

4  husband  and  wife. 

Substantial  requisites. 

Sec.  72.     The  person  solemnizing  a  marriage  must  first  require 

2  the  presentation  of  the  marriage  license;  and  if  he  has  any 

3  reason  to  doubt  the  correctness  of  its  statement  of  facts,  he 

4  must  first  satisfy  himself  of  its  correctness,  and  for  that  ^ur- 

5  pose  he  may  administer  oaths  and  examine  the  parties  and 

6  witnesses  in  like  manner  as  the  county  clerk  does  before  issuing 

7  the  license. 

Certificate  of  marriage. 

Sec.  73.     The  person  solemnizing  a  marriage  must  make,  sign, 

2  and  endorse  upon,  or  attach  to,  the  license,  a  certificate,  showing: 

3  1.  The  fact,  time,  and  place  of  solemnization;  and 

4  2.  The  names  and  places  of  residence  of  one  or  more  wit- 

5  nesses  to  the.  ceremony. 

Certificate  to  parties  and  recorder. 

Sec.  74.     He  must,  at  the  request  of,  and  for  either  party, 

2  make  a  certified  copy  of  the  license  and  certificate,  and  file  the 

3  originals  with  the  county  recorder  within  thirty  days  after  the 

4  marriage. 

Sec  75.     Omitted. 

Commissioners'  Note  :  By  an  act  approved  March  26, 1896  (Stats.  1896,  88), 
this  section  was  repealed,  and  for  that  reason  the  same  has  been  omitted. 
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Declaration  to,  contain  what. 

Sec.  76.     If  no  record  of  the  solemnization  of  a  marriage 

2  heretofore  contracted  be  known  to  exist,  the  parties  may  join  in 

3  a  written  declaration  of  such  marriage,  substantially  showing: 

4  1.  The  names,  ages,  and  residence  of  the  parties; 

5  2.  The  fact  of  the  marriage; 

6  3.  That  no  record  of  such  marriage  is  known  to  exist. 

7  Such  declaration  must  be  subscribed  by  the  parties  and 

8  attested  by  at  least  three  witnesses. 

To  be  acknowledged  and  recorded. 

Sec.  77.     Declarations  of  marriage  must  be  acknowledged 
2     and  recorded  in  like  manner  as  grants  of  real  propeHy. 

Action  between  the  parties  to  determine  validity. 

Sec.  78.     If  either  party  to  any  marriage  denies  the  same, 

2  or  refuses  to  join  in  a  declaration  thereof,  the  other  may  pro- 

3  ceed,  by  action  in  the  superior  court,  to  have  the  validity  of  the 

4  marriage  determined  and  declared. 

Persons  who  may  be  married  without  license. 

Sec.  79.     When  unmarried  persons,  not  minors,  have  been 

2  living  together  as  man  and  wife,  they  may,  without  a  license, 

3  be  married  by  any  clergyman.     A  certificate  of  such  marriage 

4  must,  by  the  clergyman,  be  made  and  delivered  to  the  parties, 

5  and  recorded  upon  the  records  of  the   church   of  which  the 

6  clergyman  is  a  representative.  <  No  other  record  need  be  made. 

Members  of  particular  religious  denominations. 

Sec  79a.    The  provisions  of  this  chapter,  so  far  as  they 

2  relate  to  procuring  licenses  and  the  solemnizing  of  marriages, 

3  are  not  applicable  to  members  of  any  particular  religious 

4  denomination  having,  as  such,  any  peculiar  mode  of  entering 

5  the  marriage  relation ;  but  such  marriages  shall  be  declared, 

6  as   provided   in  section  76,  and   shall  be  acknowledged  and 

7  recorded,  as  provided  in   section  77.     Where   a  marriage  is 

8  declared  as  is  provided  in  said  section  76,  the  husband  shall 

9  file  such  declaration  with  the  county  recorder  within  thirty 

10  days  after  said  marriage,  and  upon  receiving  the  same  the 

11  county  recorder  shall  record  the  same;   and  if  the  husband 

12  fail  to  make  such  declaration  and  file  the  same  for  record,  as 

13  herein  provided,  he  shall  be  liable  to  the  same  penalties  as  any 

14  person  authorized   to  solemnize  marriages,  and  who  fails   to 
16  make  the  return  of  such  solemnization  as  provided  by  law. 

GoMMissiONBBS'  NoTB :  This  section  has  been  renumbered  from  section 
"79K"  to  section  "79a,"  and  the  words  "the  Civil  Code  of  this  State  "have 
been  stricken  out  where  they  occur. 
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ARTICLE  III. 

JUDICIAL  DBCLABATION  OF  VOID  MABBIAGB8. 

Jndiciar  declaration  of  incestuous  or  void  marriage. 

Sec.  80.    Either  party  to  an  incestuous  or  void  marriage 

2  may  proceed,  by  action  in  the  superior  court,  to  have  the  same 

3  so  declared. 

CHAPTER  II. 


DIVORCE. 


Article    I.    Nfllity.    [82-86.] 


II.    Dissolution.    [90-107.] 

III.  Causes  foe  Denying  Divorce.    [111-130.] 

IV.  General  Provisions.    [136-148.] 

ARTICLE  I. 

NULLITY. 

Section  83.    Cases  where  marriage  may  be  annulled. 

88.    Action  to  obtain  decree  of  nullity  in  certain  cases,  when  and 

by  whom  commenced. 
84.    Children  of  annulled  marriage. 
86.    Custody  of  children. 
86.    Effect  of  judgment  of  nullity. 

Cases  where  marriage  may  be  annulled. 

Sec.  82.     A  marriage  may  be  annulled  for  any  of  the  fol- 

2  lowing  causes,  existing  at  the  time  of  the  marriage: 

3  1.  That  the  party  in  whose  behalf  it  is  sought  to  have  the 

4  marriage  annulled  was  under   the  age  of  legal  consent,  and 

5  such  marriage  was  contracted  without  the  consent  of  his  or 

6  her  parents  or  guardian,  or  person  having   charge  of  him  or 

7  her;  unless,  after  attaining  the  age  of  consent,  such  party,  for 

8  any  time,  freely  cohabited  with  the  other  as  husband  or  wife; 

9  2.  That  the  former   husband  or   wife  of  either  party  was 

10  living,  and  the  marriage  with  such  former  husband  or   wife 

11  was  then  in  force; 

12  3.  That  either  party  was  of  unsound   mind,   unless   such 

13  party,  after  coming  to  reason,  freely  cohabited  with  the  other 

14  as  husband  or  wife; 

15  4.  That  the  consent  of  either  party  was  obtained  by  fraud, 

16  unless  such  party  afterward,  with  full  knowledge  of  the  facts 

17  constituting  the  fraud,  freely  cohabited  with  the  other  as  hus- 

18  band  or  wife. 

19  6.  That  the  consent  of  either  party  was  obtained  by  force, 

20  unless  such  party  afterwards  freely  cohabited  with  the  other  as 

21  husband  or  wife; 
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22  6.  That  either  party  was,  at  the  time  of  marriage,  physically 
2S  incapable  of  entering  into  the  married  state,  and  such  inca- 
24    pacity  continues,  and  appears  to  be  incuBftble. 

Action  to  obtain  decree  of  nullity  in  certain  cases,  when  and  by  whom 
commenced. 

Sec.  83.    An  action  to  obtain  a  decree  of  nullity  of  marriage 

2  for  causes  mentioned  in  the  preceding  section,  must  be  com- 

3  menced  within  the  periods  and  by  the  parties  as  follows  : 

4  1.  For  causes  mentioned  in  subdivision  one:  by  the  party 

5  to  the  marriage  who  was  married  under  the  age  of  legal  consent, 

6  within  four  years  after  arriving  at  the  age  of  consent;  or  by  a 

7  parent,  guardian,  or  other  person  having  charge  of  such  non- 

8  aged  male  or  female,  at  any  time  before  such  married  minor 

9  has  arrived  at  the  age  of  legal  consent; 

10  2.  For  causes  mentioned  in  subdivision  two:  by  either  party 

11  during  the  life  of  the  other,  or  by  such  former  husband  or  wife; 

12  3.  For  causes  mentioned  in  subdivision  three:  by  the  party 

13  injured,  or  relative  or  guardian  of  the  party  of  unsound  mind, 

14  at  any  time  before  the  death  of  either  party; 

15  4.  For  causes  mentioned  in  subdivision  four:  by  the  party. 

16  injured,  within  four  years  after  the  discovery  of  th^  facts  con- 

17  stituting  the  fraud; 

18  5.  For  causes  mentioned  in  subdivision  five:  by  the  party 

19  injured,  within  four  years  after  the  marriage; 

20  6.  For  causes  mentioned  in  subdivision  six:  by  the  party 

21  injured,  within  four  years  after  the  marriage; 

Children  of  annulled  marriage. 

Sec  84.     Where  a  marriage  is  annulled  on  the  ground  that 

2  a  former  husband  or  wife  was  living,  or  on  the  ground  of 

3  insanity,  children  begotten  before  the  judgment  are  legitimate, 

4  and  succeed  to  the  estate  of  both  parents. 

Castody  of  children. 
Sec.  85.     The  court  must  award  the  custody  of  the  children 

2  of  a  marriage  annulled  on  the  ground  of  fraud  or  force  to  the 

3  innocent  parent,  and  may  also  provide  for  their  education  and 

4  maintenance  out  of  the  property  of  the  guilty  party. 

Effect  of  judgment  of  nullity. 

Sec  86.     A  judgment  of  nullity  of  marriage  rendered  is  con- 

2  elusive  only  as  against  the  parties  to  the  action  and  those 

3  claiming  under  them. 

2— cc 
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ARTICLE    II. 


DISS0LT7TI0N  OF  MABBIAOS. 


2 

3 

4 
5 
6 

7 
8 


Section  90. 
91. 
92. 
93. 
94. 
95. 
96. 
97. 
98. 

•     99. 

100. 

101. 

•       102. 

103. 

104. 

105. 
106. 
107. 


MafHage,  how  dissolved. 

Divorce,  effect  of. 

Causes  for  divorce. 

Adultery  defined. 

Extreme  cruelty  defined. 

Desertion  defined. 

Desertion,  how  manifested. 

In  cases  of  stratagem  or  fraud,  who  commits  desertion. 

In  cases  of  cruelty,  where  one  party  leaves  the  other,  who 

commits  desertion. 
Separation  by  consent  not  desertion. 
Sei>aration  and  intent  to  desert  not  always  coincident. 
Consent  to  separate  revocable. 

Desertion,  how  cured.    Effect  of  refusing  condonation. 
Wife  must  abide  by  husband's  selection  of  home,  or  it  is 

desertion  on  her  part. 
If  the  place  is  unfit,  and  the  wife  refuses  to  conform  thereto, 

it  is  desertion  by  the  husband. 
Willful  neglect  defined. 
Habitual  intemperance  defined. 
Desertion,  aeglect,  or  habitual  intemperance,  for  one  year. 


Marriage,  how  dissolved. 

Sec.  90.     Marriage  is  dissolved  only: 

2  1.  By  the  death  of  one  of  the  parties;  or, 

3  2.  By  the  judgment  of  a  court  of  competent  jurisdiction 

4  decreeing  a  divorce  of  the  parties. 

Divorce,  effect  of. 

Sec  91.    The  effect  of  a  judgment  decreeing  a  divorce  is  to 

2  restore  the  parties  to  the  state  of  unmarried  persons,  subject, 

3  however,  to  the  provisions  of  Section  61. 

CoMMissiONSBs'  NoTB:    This  amendment  is  suggested  to  harmonize  the 
law  as  contained  in  the  two  sections,  91  and  61. 

Causes  for  divorce. 

Sec  92.     Divorces  may  be  granted  for  any  of  the  following 
causes : 

1.  Adultery; 

2.  Extreme  cruelty; 

3.  Willful  desertion; 

4.  Willful  neglect; 

5.  Habitual  intemperance; 

6.  Conviction  of  felony. 

V 

Adultery  defined. 

Sec  93.     Adultery  is  the  voluntary  sexual  intercourse  of  a 

2  married  person  with  a  person  other  than  the  offender's  hus- 

3  band  or  wife. 
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Extreme  cruelty  defined. 

Sec.  94.    Extreme   cruelty   is   the    infliction    of   grievous 

2  bodily  injury  or  grievous  mental    suffering  upon   the   other 

3  by  one  party  to  the  marriage. 

Desertion  defined. 

Sec.  95.    Willful  desertion  is  the  voluntary  separation  of 

2  one  of  the  married  parties  from   the   other  with  intent  to 

3  desert. 

Desertion,  how  manifested. 

Sec.  96.     Persistent  refusal  to  have  reasonable  matrimonial 

2  intercourse   as  husband  and  wife,  when  health  or  physical 

3  condition  does  not  make  such  refusal  reasonably   necessary, 

4  or  the  refusal  of  either  party  to  dwell  in  the  same  house  with 

5  the  other  party,  when  there  is  no  just  cause  for  such  refusal, 

6  is  desertion. 

In  case  of  stratagem  or  fraud,  who  commits  desertion. 

Sec  97.     When  one  party  is  induced,  by  the  stratagem  or 

2  fraud  of  the  other  party,  to  leave  the  family  dwelling-place, 

3  or  to  be  absent,  and  during  such  absence  the  offending  party 

4  departs  with  intent  to  desert  the  other,  it  is  desertion  by  the 

5  party  committing  the  stratagem   or   fraud,  and  not  by  the  - 

6  other. 

In  case  of  cruelty,  where  one  party  leaves  the  other,  who  commits  desertion. 

Sec  98.     Departure  or  absence  of  one  party  from  the  family 

2  dwelling-place,  caused  by  cruelty  or  threats  of  bodily  harm^ 

3  from  which  danger  would  be  reasonably  apprehended  from 

4  the  other,  is  not  desertion  by  the  absent  party,  but  is  desertion 

5  by  the  other  party. 

Separation  by  consent  not  desertion. 

Sec.  99.     Separation  by  consent,  with  or  without  the  un- 

2  derstanding  that  one  of  the  parties  will  apply  for  a  divorce,  is 

3  not  desertion. 

Separation  and  intent  to  desert  not  always  coincident. 

Sec  100.     Absence  or  separation,  proper  in  itself,  becomes 

2  desertion  whenever  the  intent  to  desert  is  fixed  during  such 

3  '  absence  or  separation. 

Consent  to  separate  revocable. 

Sec  101.     Consent  to  a  separation  is  a  revocable  act,  and  if 

2  one  of  the  parties  afterward,  in  good  faith,  seeks  a  reconcilia- 

3  tion  and  restoration,  but  the  other  refuses  it,  such  refusal  is 

4  desertion. 
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Desertion,  how  cured.    Effect  of  refusing  condonation. 

Sec.  102.    If  one  party  deserts  the  other,  and,  before  the 

2  expiration  of  the  statutory  period  required  to  make  the  deser- 

3  tion  a  cause  of  divorce,  returns  and  oflfers  in  good  faith  to  ful- 

4  fill  the  marriage  contract,  and  solicits  condonation,  the  deser- 

5  tion  is  cured.     If  {he  other  party  refuse  such  oflfer  and  condon- 

6  ation,  the  refusal  shall  be  deemed  and  treated  as  desertion  by 

7  such  party  from  the  time  of  refusal. 

Wife  must  abide  by  husband's  selection  of  home,  or  it  is  desertion  on  her  part. 

Sec.  103.    The  husband  may  choose  any  reasonable  place  or 

2  mode  of  living,  and  if  the  wife  does  not  conform  thereto  it  is 

3  desertion. 

If  the  place  is  unfit,  and  the  wife  refuses  to  conform  thereto,  it  is  desertion  by 
the  husband. 

Sec.  104.    If  the  place  or  mode  of  living  selected  by  the 

2  husband  is  unreasonable  and  grossly  unfit,  and  the  wife  does 

3  not  conform  thereto,  it  is  desertion  on  the  piart  of  the  husband 

4  from  the  time  her  reasonable  objections  are  made  known  to  him. 

Willful  neglect  defined. 

Seg.  105.    Willful  neglect  is  the  neglect  of  the  Husband  to 

2  provide  for  his  wife  the  common  necessaries  of  life,  he  having 

3  the  ability  to  do  so  ;  or  it  is  the  failure  to  do  so  by  reason  of 

4  idleness,  profligacy,  or  dissipation. 

Habitual  intemperance  defined. 

Sec.  106.     Habitual  intemperance  is  that  degree  of  intem- 

2  perance  for  the  use  of  intoxicants  which  disqualifies  the  person 

3  a  great  portion  of  the  time  from  properly  attending  to  business, 

4  or  which  would  reasonably  inflict  a  course  of  great  mental 

5  anguish  upon  the  innocent  party. 

CoMMiSBioNEES*  NoTB:  The  words  "intoxicating  drinks"  have  been 
stricken  from  this  section  and  the  general  term  "  intoxicants "  inserted  in 
lieu  thereof,  for  the  purpose  of  including  opium,  morphine,  cocaine,  and 
other  noxious  and  narcotic  drugs. 

Desertion,  neglect,  or  habitual  intemperance  for  one  year. 

Sec  107.    Willful   desertion,   willful  neglect,    or   habitual 

2  intemperance  must  continue  for  one  year  before  either  is  a 

3  ground  for  divorce. 

ARTICLE    III. 

CAUSES  FOB  DBNYina  DIVORCE. 

Section  111.  Divorces  denied,  on  showing  what. 

112.  Connivance  defined. 

113.  Corrupt  consent,  how  manifested. 

114.  Collusion  defined. 

115.  Condonation  defined. 
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Section  116.  Reqairements  necessary  to  condonation. 

117.  Condonation  implies  what. 

118.  Condonation,  evidence  of. 

119.  Condonation,  when  can  be  made. 

120.  Condonation,  when  void. 

121.  Condonation,  how  revoked. 

122.  Recrimination  defined. 

123.  Condonation  in  a  recriminatory  defense  a  bar  to  such  defense, 

when. 

124.  Divorces  denied,  when. 

126.  Unreasonable  lapse  of  time  defined. 

126.  Presumptions  may  be  rebutted. 

127.  Limitation  of  time. 

128.  Residence,  how  long  required. 

129.  Proof  of  actual  residence  required. 

130.  Divorce  not  to  be  granted  by  default. 

Divorces  denied,  on  showing  what. 

Sec.  111.    Divorces  must  be  denied  upon  showing  : 

2  1.  Connivance;  or, 

3  2.  Collusion;  or, 

4  3.  Condonation  ;  or, 

5  4.  Recrimination  ;  or, 

6  5.  Limitation  and  lapse  of  time. 

Connivance  defined.  / 

Sec.  112.    Connivance  is  the  corrupt  consent  of  one  party 

2  to  the  commission  of  the  acts  of  the  other,  constituting  the 

3  cause  of  divorce. 

Corrupt  consent,  how  manifested. 

Sec  113.    Corrupt  consent  is  manifested  by  passive  per- 

2  mission,  with  intent  to  connive  at  or  actively  procure  the  com- 

3  mission  of  the  acts  of  which  complaint  is  made. 

Collusion  defined.  * 

Sec.  114.     Collusion  is  an  agreement  between  husband  and 

2  wife  that  one  of  them  shall  commit,  or  appear  to  have  com- 

3  mitted,  or  to  be  represented  in  court  as  having  committed,  acts 

4  constituting  a  cause  of  divorce,  for  the  purpose  of  enabling  the 

5  other  to  obtain  a  divorce. 

Condonation  defined. 

Sec  115.     Condonation  is  the  conditional  forgiveness  of  a 
2     matrimonial  offense  constituting  a  cause  of  divorce. 

Requirements  necessary  to  condonation. 

Sec  116.    The  following  requirements  are  necessary  to  con- 

2  donation: 

3  1.  A  knowledge  on  the  part  of  the  condoner  of  the  facts  con- 

4  stituting  the  cause  of  divorce; 
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5  2.  Reconciliation  and  remission  of  the  offense  by  the  injured 

6  party; 

7  3.  Restoration  of  the  offending  party  to  all  marital  rights. 

Condonation  implies  what 

Sec.  117.     Condonation  implies  a  condition  subsequent;  that 

2  the  forgiving  party  must  be  treated  with  conjugal  kindness. 

Condonation,  eyidence  of. 

Sec  118.     Where  the  cause  of  divorce  consists  of  a  course  of 
*  2     offensive  conduct,  or  arises,  in  cases  of  cruelty,  from  successive 

3  acts  of  ill-treatment,  which  may,  aggregately,  constitute  the 

4  offense,  cohabitation,  or  passive  endurance,  or  conjugal  kind- 

5  ness,  shall  not  be  evidence  of  condonation  of  any  of  the  acts 

6  constituting  such  cause,  unless  accompanied  by  an  express 

7  '  agreement  to  condone. 

Condonation,  when  can  be  made. 

Sec.  119.    In  cases  mentioned  in  the  last  section,  condona- 

2  tion  can  be  made  only  after  the  cause  of  divorce  has  become 

3  complete,  as  to  the  acts  of  which  complaint  is  made. 

Condonation,  when  void. 

Sec.  120.    A  fraudulent  concealment  by  the  condonee  of  facts 

2  constituting  a  different  cause  of  divorce  from  the  one  condoned, 

3  and  existing  at  the  time  of  condonation,  avoids  such  condona- 

4  tion. 

Condonation,  how  revoked. 

Sec.  121.     Condonation  is  revoked,  and  the  original  cause  of 

2  divorce  revived: 

3  1.  When  the  condonee  commits  acts  constituting  a  like  or 

4  other  cause  of  divorce;  or, 

5  2.  When  the  condonee  is  guilty  of  great  conjugal  unkindness, 

6  not  amounting  to  a  cause  of  divorce,  but  suflBciently  habitual 

7  and  gross  to  show  that  the  conditions  of  condonation  had  not 

8  been  accepted  in  good  faith,  or  not  fulfilled. 

Recrimination  defined. 

Sec.  122.     Recriminatioii  is  a  showing  by  jbhe  defendant  of 

2  any  cause  of  divorce  against  the  plaintiff,  in  bar  of  the  plain- 

3  tiff's  cause  of  divorce. 

Condonation  in  a  recriminatory  defense  a  bar  to  such  defense,  when. 

Sec.  123.     Condonation  of  a  cause  of  divorce,  shown  in  the 
2    answer  as  a  recriminatory  defense,  is  a  bar  to  such  defense. 


THE   RBVI8KD  CIVIL  CODE.  28 

3  unless  the  condonation  be  revoked,  as  provided  in  section  one 

4  hundred  and  twenty-one. 

CoMMissiONBBS'  ]NoTB:  Evidently  the  legislature,  in  amending  this  sec- 
tion, intended  to  convey  the  idea  that  condonation  of  a  cause  for  divorce 
pleaded  as  a  recriminatory  defense  to  an  action  for  divorce,  unless  revoked 
as  provided  in  section  121,  after  the  lapse  of  two  years  became  complete,  and 
virtually  extinguished  the  cause  for  divorce  so  condoned,  provided  the  full 
period  of  such  condonation  was  completed,  and  the  condoned  offense  thereby 
^  extinguished,  prior  to  the  accruing  or  completion  of  the  cause  of  divorce 
sued  for  to  which  said  condoned  offense  was  pleaded  in  bar  by  way  of  recrim- 
ination—under such  circumstances  it  was  intended  that  such  condonation 
was  a  bar  to  the  defense,  viz.:  to  the  condoned  offense  so  pleaded.  But  this 
is  almost  or  quite  the  reverse  of  what  the  section  provides.  The  language  used 
is  equivalent  to  saying  that  after  two  years  have  elapsed  from  such  condona- 
tion (not  revoked)  and  prior  to  the  accruing  or  completion  of  the  cause  of 
action  sued  on  by  the  plaintiff,  then  such  condonation  is  not  a  defense  in  bar 
of  the  defense  pleaded  by  way  of  recrimination.  In  other  words,  condona- 
tion, after  the  lapse  of  two  years,  is  inoperative,  and  the  condoned  offense  is 
revived,  and  may  be  pleaded  and  proved  in  bar  as  a  defense,  which  is  absurd. 

The  Commissioners,  however,  see  no  good  reason  why  condonation  to  an 
offense  pleaded  by  way  of  recrimination  should  be  conditioned  or  limited 
otherwise  than  is  condonation  of  an  offense  upon  which  an  action  may  be 
brought  for  divorce ;  therefore,  they  recommend  the  amendment  of  the  sec- 
tion by  striking  out  the  last  clause  thereof.  (See  sections  96-100, 2  Bishop  on 
Marriage  and  Divorce.) 

Divorces  denied,  when. 

Sec.  124.     A  divorce  must  be  denied : 

2  1.  When  the  cause  is  adultery,  and  the  action  is  not  com- 

3  menced  within  two  years  after  the  commission  of  the  act  of 

4  adultery,  or  after  its  discovery  by  the  injured  party;  or, 

6        2.  When  the  cause  is  conviction  of  felony,  and  the  action  is 

6  not  commenced  before  the  expiration  of  two  years  after  a  par- 

7  don,  or  the  termination  of  the  period  of  sentence;  or, 

8  3.  In  all  other  cases  where  there  is  an  unreasonable  lapse 

9  of  time  before  the  commencement  of  the  action. 

Unreasonable  lapse  of  time  defined. 

Sec.  125.     Unreasonable  lapse  of  time  is  such  a  delay  in 

2  commencing  the  action  as  establishes  the  presumption  that 

3  there  has  been  connivance,  collusion,  or  condonation  of  the 

4  offense,  or  full  acquiescence  in  the  same,  with  intent  to  continue 
6  the  marriage  relation,  notwithstanding  the  commission  of  such 
€    offense.  * 

Presumptions  may  be  rebutted. 

Sec.  126.  The  presumptions  arising  from  lapse  of  time  may 
2  be  rebutted  on  showing  reasonable  grounds  for  the  delay  in 
8    commencing  the  action. 
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Limitation  of  time. 

Sec.  127.    There  are  no  limitationB  of  time  for  commenciag 
2    actions  for  divorce,  except  such  as  are  contained  in  section  124. 

Residence,  how  long  required. 

Seo.  12&    A  divorce  must  not  be  granted  unless  the  plain- 

2  tifi  has  been  a  resident  of  the  State  for  one  year,  and  of  the 

3  county  in  which  the  action  is  brought  three  months  next  pre- 

4  ceding  the  commencement  of  the  action*    Such  requirements 

5  as  to  residence  shall  not  apply  to  a  defendant  filing  an  answer 

6  and  cross-complaint  in  an  action  against  such  defendant. 

CoHHissioNSBs'  NoTB :  The  supreme  court  of  this  state  haying  held  that 
*Hhe  cross-complaint  itself  must  contain  all  the  facts  necessary  to  constitute 
a  cause  of  action  in  favor  of  the  defendant,  and  against  the  plaintiff,  in  the 
original  complaint  **  (see  Hanriaon  vs.  McCormickj  69  Cal.  616),  this  amend- 
ment is  deemed  necessary  because  of  the  manifest  injustice  of  requiring  a 
non-resident  defendant  to  answer  in  an  action  for  divorce  without  allowing 
him,  at  the  same  time,  to  file  a  cross-complaint  in  such  action,  because  of  his 
not  being  a  resident  of  the  &tate  and  county  for  the  required  time. 

Proof  of  actual  residence  required. 

Sec.  129.    In  actions  for  divorce  the  presumptions  of  law, 

2  that  the  domicile  of  the  husband  is  the  domicile  of  the  wife, 

3  does  not  apply.     After  separation,  each  may  have  a  separate 

4  domicile,  depending  lor  proof  upon  actual  residence,  and  not 

5  upon  legal  presumptions. 

Divorce  not  to  be  granted  by  default. 

Sec.  130.     No  divorce  can  be  granted  upon  the  default  of  the 

2  defendant,  or  upon  the  uncorroborated  statement,  admission, 

3  or  testimony  of  the  parties,  or  upon  any  stateihent  or  finding 

4  of  fact  made  by  a  referee  ;  but  the  court  must,  in  addition  to 

5  any  statement  or  finding  of  the  referee,  require  proofs  of  the 

6  facts  alleged,  and  such  proof,  if  not  taken  before  the  court, 

7  must  be  upon  written  questions  and  answers. 

ARTICLE  IV. 

GENERAL  PB0VISI0N8 

Section  136.  Relief  may  be  adjudged,  where  separation  is  denied. 

137.  Expense  of  action,  alimony. 

188.  Orders  respecting  custody  of  children. 

139.  Support  of  wife  and  children  on  divorce  or  separation  granted 

to  wife. 

140.  Security  for  maintenance  and  alimony. 

i*  141.    Court  shall  resort  to  what,  in  executing  certain  sections. 

142.  If  wife  has  sufficient  support,  court  may  withhold  allowance. 

143.  Community  and  separate  property  may  be  subjected  to  sup- 

port and  educate  children. 

144.  Legitimacy  of  issue. 

145.  Same. 
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Section  146.    Community  property  and  homestead,  how  disposed  of  on 

divorce. 

147.  Order  of  court  for  distribution  of  property. 

148.  Order  subject  to  revision  on  appeal. 

Relief  may  be  adjudged,  where  separation  is  denied. 

Sec.  136.     Though  judgment  of  divorce  be  denied,  the  court 

2  may,  in  an  action  for  divorce,  provide  for  the  maintenance  of 

3  the  wife  and  her  children,  or  any  of  them,  by  the  husband. 

Expense  of  action,  alimony. 
Sec  137.     While  an  action  for  divorce  is  pending  the  court 

2  may,  in  its  discretion,  require  the  husband  to  pay  as  alimony 

3  any  money  necessary  to  enable  the  wife  to  support  herself  or 

4  her  children,  or  to  prosecute  or  defend  the  action.     When  the 

5  husband  willfully  deserts  his  wife,  she  may,  without  applying 

6  for  a  divorce,  maintain  in  the  superior  court  an  action  against 

7  him  for  permanent  support  and  maintenance  of  herself  or  of 

8  herself  and  children.     During  the  pendency  of  such  action  the 

9  court  may,  in  its  discretion,  require  the  husband  to  pay  as 

10  alimony  any  money  necessary  for  the  prosecution  of  the  action 

11  and  for  support  and  maintenance,  and  execution  may  issue 

12  therefor  in  the  discretion  of  the  court.     The  final  judgment  in 

13  such  action  may  be  enforced  by  the  court  by  such  order  or 

14  orders  as  in  its  discretion  it  may  from  time  to  time  deem 
16  necessary,  and  such  order  or  orders  may  be  varied,  altered,  or 
16  revoked  at  the  discretion  of  the  court. 

Orders  respecting  custody  of  children. 

Sec.  138.    In  an  action  for  divorce  the  court  may,  before  or 

2  after  judgment,  give  such  direction  for  the  custody,  care,  and 

3  education  of  the  children  of  the  marriage  as  may  seem  neces- 

4  sary  or  proper,  and  may  at  any  time  vacate  or  modify  the  same. 

Support  of  wife  and  children  on  divorce  or  separation  granted  to  wife. 

Sec.  139.     Where  divorce  is  granted  for  an  offense  of  the 

2  husband,  the  court  may  compel  him  to  provide  for  the  mainte- 

3  nance  of  the  children  of  the  marriage,  and  to  make  such  suit- 

4  able  allowance  to  the  wife  for  her  support,  during  her  life,-  or 

5  for  a  shorter  period,  as  the  court  may  deem  just,  having  regard 

6  to  the  circumstances  of  the  parties  respectively:  and  the  court 

7  may,  from  time  to  time,  modify  its  orders  in  these  respects. 

Security  for  maintenance  and  aliinony. 

Sec.  140.    The  court  may  require  the  husband  to  give  reason- 

2  able  security  for  providing  maintenance,  or  making  any  pay-* 

3  ments  required  under  the  provisions  of  this  chapter,  and  may 
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4  enforce  the  same  by  the  appointment  of  a  receiver,  or  by  any 

5  other  remedy  applicable  to  the  case. 

Court  shaU  resort  to  what,  in  executing  certain  sections. 

Sec.  141.     In  executing  the  five  preceding  sections  the  court 

2  must  resort: 

3  1.  To  the  community  property;  then, 

4  2.  To  the  separate  property  of  the  husband. 

If  wife  has  sufficient  support,  court  may  withhold  allowance. 

Sec  142.     When  the  wife  has  either  a  separate  estate,  or 

2  there  is  community  property  suflBicient  ta  give  her  alimony,  or 

3  a  proper  support,  the  court,  in  its  discretion,  may  withhold 

4  any  allowance  to  her  out  of  the  separate  property  of  her  hus- 

5  band. 

Community  and  separate  property  may  be  subjected  to  support  and  educate 
children. 

Sec.  143.    The  community  property  and  the  separate  prop- 

2  erty  may  be  subjected  to  the  support  and  education  of  the 

3  children  in  such  proportions  as  the  court  deems  just. 

Legitimacy  of  issue. 

*    Sec  144.    When   a  divorce  is  granted  for  the  adultery  of 
!2     the  husband,  the  legitimacy  of  the  children  of  the  marriage 

3  begotten  of  the  wife  before  the  commencement  of  the  action  is 

4  not  affected. 

Same. 

Sec  145.     When  a  divorce  is  granted  for  the  adultery  of 

2  the  wife,  the  legitimacy  of  children  begotten  of  her  before  the 

3  commission  of  the  adultery  is  not  affected ;  but  the  legitimacy 

4  of  other  children  of  the  wife  may  be  determined  by  the  court, 

5  upon  the  evidence  in  the  case. 

Community  property  and  homestead,  how  disposed  of  on  divorce. 

Sec  146.     In  case  of  the  dissolution  of  the  marriage  by  the 

2  decree  of  a  court  of  competent  jurisdiction,  the  community 

3  property  and  the  homestead  shall  be  assigned  as  follows: 

4  1.  If  the  decree  be  rendered  on  the  ground  of  adultery  or 

5  extreme  cruelty,. .the  community  property  shall  be   assigned 

6  to  the  respective  parties  in  such  proportions  as  the  court,  from 

7  all  the  facts  of  the  case,  and  the  condition  of  the  parties,  may 

8  deem  just; 

9  2.  If  the  decree  be  rendered  on  any  other  ground  than  that 

10  of  adultery  or  extreme  cruelty,  the  community  property  shall 

11  be  equally  divided  between  the  parties; 


THE  REVISED   CIVIL   CODE.  27 

12  3.  If  a  homestead  has  been  selected  from  the  community 

13  property  it  may  be  assigned  to  the  innocent  party,  either  ab- 

14  solutely  or  for  a  limited  period,  subject,  in  the  latter  case,  to 

15  the  future  disposition  of  the  court,  or  it  may,  in  the  discretion 

16  of  the  court,  be  divided,  or  be  sold,  and  the  proceeds  divided;- 

17  4.  If  a  homestead  has  been  selected  from  the  separate  prop- 

18  erty  of  either,  it  shall  be  assigned  to  the  former  owner  of  such 

19  property,  subject  to  the  power  of  the  court  to  assign  it  for  a 

20  limited  period  to  the  innocent  party. 

Order  of  court  for  distribution  of  property. 

Sec.  147.    The  court,  in  rendering  a  decree  of  divorce,  must 

2  make  such  order  for  the  disposition  of  the  community  prop- 

3  erty,   and   of   the  homestead,   as   in    this  chapter  provided, 

4  whenever  necessary  for  that  purpose  may  order  a  partition  or 

5  sale  of  the  property  and  a  division  or  other  disposition  of  the 

6  proceeds. 

Order  subject  to  revision  on  repeal. 

Sec.  148.     The  disposition  of  the  community  property,  and 

2  of  the  homestead,  as  above  provided,  is  subject  to  revision 

3  on  appeal  in  all  particulars,  including  those  which  are  stated 

4  to  be  in  the  discretion  of  the  court. 

CHAPTER  III. 

HUSBAND   AND   WIFE. 

Section  155.  Mutual  obligations  of  husband  and  wife. 

156.  Rights  of  husband  as  head  of  family. 

157.  In  other  respects  their  interests  separate. 

158.  Husband  and  wife  may  make  contracts. 

159.  How  far  may  alter  their  legal  obligations. 

160.  Consideration  for  agreement  of  separation. 

161.  May  be  joint  tenants. 

162.  Separate  property  of  wife  defined. 

163.  Separate  prox>erty  of  husband  defined. 

164.  Community  property  defined. 

165.  Inventory  of  separate  property  of  wife. 

166.  Filing  inventory  notice  wife's  title. 

167.  Community  property,  when  not  liable  for  contracts  of  wife. 

168.  Earnings  of  wife  not  liable  for  debts  of  husband. 

169.  Earnings  and  accumulations  of  wife  when  living  separate, 

separate  property. 

170.  Husband's  property  not  liable  for  ante-nuptial  debts  of  wife. 

171.  Wife's  property  not  liable  for  the  debts  of  husband  but  liable 

for  her  own  debts. 

172.  Power  of  the  husband  over  con^munity  property. 

173.  Courtesy  and  dower  not  allowed. 

174.  Support  of  wife. 

175.  Husband  not  liable  when  abandoned  by  wife. 
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176.  When  wife  must  support  her  husband. 

177.  Property  rights  of  husband  and  wife,  governed  by  what. 

178.  Marriage  settlement  contracts,  how  executed. 

179.  To  be  acknowledged  and  recorded. 

180.  Effect  of  recording. 

181.  Minors  may  make  marriage  settlements. 

Mutual  obligations  of  husband  and  wife. 

Sec.  155.     Husband   and  wife  contract  toward  each  other 
2     obligations  of  mutual  respect,  fidelity,  and  support. 

Rights  of  husband,  as  head  of  family. 

Sec  156.     The  husband  is  the  head  of  the  family.     He  may 

2  choose  any  reasonable  place  or  mode  of  living,  and  the  wife 

3  must  conform  thereto. 

In  other  respects  their  interests  separate. 

.    Sec.  157.     Neither  husband  nor  wife  has  any  interest  in  the 

2  property  of  the  other,  but  neither  can  be  excluded  from  the 

3  other's  dwelling. 

Husband  and  wife  may  make  contracts. 

Sec.  158.     Either  ^husbahd  or  wife   may  enter  into   any 

2  engagement  or  transaction  with  the  other,  or  with  any  other 

3  person,  respecting  property,  which  either  might  if  unmarried; 

4  subject,  in  transactions  between  themselves,  to  the  general 

5  rules  which  control  the  actions  of  persons  occupying  confiden- 

6  tial   relations   with   each  other,  as   defined  by  the  title  on 

7  trusts. 

How  far  may  alter  their  legal  obligations. 

Sec.  159.     A  husband   and  wife  cannot,  by  any  contract 

2  with   each  other,   alter  their    legal    relations,   except  as  to 

3  property,  and  except  that  they  may  agree,  in  writing,  to  an 

4  immediate  separation  and  may  make  provision  for  the  support 

5  of  either  of  them  and  of  their  children  during  such  separation. 

Consideration  for  agreement  of  separation. 

Sec  160.     The  mutual  consent  of  the  parties  is  a  sufficient 

2  consideration  for  such  an  agreement  as  is  mentioned  in  the 

3  last  section. 

May  be  joint  tenants. 

Sec.  161.    A  husband  and  wife  may  hold  property  as  joint 
2     tenants,  tenants  in  common,  or  as  community  property. 

Separate  property  of  wife  defined. 

Sec  162.     All  property  of  the  wife,  owned  by  her  before 
2    marriage,  and  that  acquired  afterward  by  gift,  bequest,  devise. 
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8    or  descent,  with  the  rents,  issues,  and  profits  thereof,  is  her 

4  separate  property.     The  wife  may,  without  the  consent  of  her 

5  husband,  convey  her  separate  property. 

Separate  property  of  husband  defined. 

Sec.  163.     All    property    owned    by    the    husband    before 

2  marriage,  and  that  acquired  afterward  by  gift,  bequest,  devise, 

3  or  descent,  with  the  rents,  issues,  and  profits  thereof,  is  his 

4  separate  property. 

Gommtinity  property  defined. 

Sec.  164.     All  other  property  acquired  after  marriage  by 

2  either  husband  or  wife,  or  both,  is  community  property;  but 

3  whenever  any  property  is  conveyed  to  a  married  woman  by  an 

4  instrument  in  writing,  the  presumption  is  that  the  title  is 

6  thereby  vested  in  her  as  her  separate  property.     And  in  case 

6  the  conveyance  be  to  such  married  woman  and  to  her  hus- 

7  band,  or  to  her  and  any  other  person,  the  presumption  is  that 

8  the  married  woman  takes  the  part  conveyed  to  her,  as  tenant 

9  in  common,  unless  a  diflFerent  intention  is  expressed  in  the 

10  instrument,  and  the  presumption  in  this  section  mentioned  is 

11  conclusive  in*  favor  of  a  purchaser  or  incumbrancer  in  good 

12  faith  and  for  a*valuable  consideration.     And  in  cases  where 

13  married  women  have  conveyed,  or  shall  hereafter  convey,  real 

14  property  which  they  acquired  prior  to  May  nineteenth,  eighteen 

15  hundred  and  eighty-nine,  the  husbands,  or  their  heirs  or  assigns, 

16  of  such  married  women,  shall  be  barred  from  commencing  or 

17  maintaining  any  action  to  show  that  said  real  property  was 

18  community  property,  or  to  recover  said  real  property,  as  fol- 

19  lows:     As  to  conveyances  heretofore  made  from  and  after  one 

20  year  from  March  fourth,  eighteen  hundred  and  ninety-seven, 

21  and  as  to  conveyances  hereafter  made  from  and  after  one  year 

22  from  the  filing  for  record  in  the  recorder's  ofiice  of  such  con- 

23  veyances  respectively. 

CoMMissioi^BBs'  Note:  This  section  was  amended  by  an  act  approved 
March  4, 1897  (Stats.  1897,  ^),  and  the  date  of  approval  of  this  act  is  inserted 
instead  of  the  words  "the  date  of  the  taking  effect  of  this  act,'" in  effect  mak- 
ing no  change. 

Inventory  of  separate  property  of  wife. 

Sec  165.     A  full  and  complete  inventory  of  the  separate 

2  personal  property  of  the  wife  may  be  made  out  and  signed  by 

3  her,  acknowledged  or  proved  in  the  manner  required  by  law 

4  for  the  acknowledgment  or  proof  of  a  grant  of  real  property 

5  by  an  unmarried  woman,  and  recorded  in  the  ofiice  of  the 

6  recorder  of  the  county  in  which  the  parties  reside. 
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Filing  inventory  notice  wife*s  title. 

Sec.  166.    The  filing  of  the  inventory  in  the  recorder's  office 
2    is  notice  and  prima  facie  evidence  of  the  title  of  the  wife. 

Community  property,  when  not  liable  for  contracts  of  wife. 

Sec  167.    The  property  of  the  community  is  not  liable  for 

2  the  contracts  of  the  wife,  made  after  marriage,  unless  secured 

3  by  a  pledge  or  mortgage  thereof  executed  by  the  husband. 

Earnings  of  wife  not  liable  for  debts  of  husband. 

Sec.  168.     The  earnings  of  the  wife  are  not  liable  for  the 
2    debts  of  the  husband. 

Earnings  and  accumulations  of  wife  when  living  separate,  separate  property* 

Sec.  169.     The  earnings  and  accumulations  of  the  wife,  and 

2  of  her  minor  children  living  with  her  or  in  her  custody,  while 

3  she  is  living  separate  from  her  husband,  are  the  separate  prop- 

4  erty  of  the  wife.  * 

Husband's  property  not  liable  for  ante-nuptial  debts  of  wife. 

Sec  170.    The  separate  property  of  the  husband  is  not  liable 
2    for  the  debts  of  the  wife  contracted  before  the  marriage. 

Wife's  property  not  liable  for  the  debts  of  husband,  bft  liable  for  her  own  debts. 

Sec  171.     The  separate  property  of  the  wife  is  not  liable  for 

2  the  debts  of  her  husband,  but  is  liable  for  her  own  debts,  con- 

3  tracted  before  or  after  marriage. 

Power  of  the  husband  over  community  property. 

Sec  172.     The  husband  has  the  management  and  control  of 

2  the  community  property,  with  the  like  absolute  power  of  dis- 

3  position,  other  than  testamentary,  as  he  has  of  his  separate 

4  estate;  provided^  however y  that  he  cannot  make  a  gift  of  such 

5  community  property,  or  convey  the  same  without  a  valuable 

6  consideration,  unless  the  wife,  in  writing,  consent  thereto.     * 

Courtesy  and  dower  not  allowed. 

Sec  173.     No  estate  is  allowed  the  husband  as  tenant  by 

2  courtesy  upon  the  death  of  his  wife,  nor  is  any  estate  in  dower 

3  allotted  to  the  wife  upon  the  death  of  her  husband. 

Support  of  wife. 

Sec  174.     If  the  husband  neglect  to  make  adequate  pro- 

2  vision  for  the  support  of  his  wife,  except  in  the  cases  men- 

3  tioned  in  the  next  section,  any  other  person  may,  in  good  faith, 

4  supply  her  with  articles  necessary  for  her  support,  and  recover 

5  the  reasonable  value  thereof  from  the  husband. 
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Husband  not  liable  when  abandoned  by  wife. 

Sec.  175.    A  husband  abandoned  by  his  wife  is  not  liable 

2  for  her  support  until  she  offers  to  return,  unless  she  was  justi- 

3  fied,  by  his  misconduct,  in  abandoning  him;  nor  is  he  liable 

4  for  her  Bupport  when  she  is  living  separate  fr^m  him,  by  agree- 

5  ment,  unless'  such  support  is  stipulated  in  the  agreement. 

When  wife  mast  support  her  husband. 

Sec.  176.    The  wife  must  support  the  husband,  when  he  has 

2  not  deserted  her,  out  of  her  separate  property,  when  he  has  no 

3  separate  property,  and  there  is  no  community  property,  and  he 

4  is  unable,  from  infirmity,  to  support  himself. 

Property  rights  of  husband  and  wife,  governed  by  what. 

Sec.  177.    The  property  rights  of  husband   and  wife  are 

2  governed  by  this  chapter,  unless  there  is  a  marriage  settle- 

3  ment  containing  stipulations  contrary  thereto. 

Marriage  settlement  contracts,  how  executed. 

Sec.  178.     All  contracts  for  marriage  settlements  must  be  in 

2  writing,  and  executed  and  acknowledged  or  proved  in  like 

3  manner  as  a  grant  of  land  is  required  to  be  executed  and 

4  acknowledged  or  proved. 

To  be  acknowledged  and  recorded. 

Sec  179.     When  such  contract  is  acknowledged  or  proved, 

2  it  must  be  recorded  in  the  office  of  the  recorder  of  every  county 

3  in  which  any  real  estate  may  be  situated  which  is  granted  or 

4  affected  by  such  contract. 

Effect  of  recording. 

Sec.  180.     The  recording  or  non-recording  of  such  contract 

2  has  a  like  effect  as  the  recording  or  non- recording  of  a  grant  of 

3  real  property. 

Minors  may  make  marriage  settlements. 

Sec.  181.     A  minor  capable  of  contracting  marriage  may 
2     make  a  valid  marriage  settlement. 
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TITLE  n. 

PARENT  AND  CHILD. 

Chapter  I.    Children  by  Birth.    [193-215.] 
II.    Adoption.    [221-230.] 

CHAPTER  I. 
children  by  birth. 

Section  193.    Legitimacy  of  children  born  in  wedlock. 

194.  •  Legitimacy  of  children  born  out  of  wedlock. 

195.  Who  may  dispute  the  legitimacy  of  a  child. 

196.  Obligation  of  parents  for  the  support  and  education  of  their 

children. 
196a.  Duty  of  one  standing  in  place  of  parent  to  a  minor  child. 

197.  Custody  of  legitimate  child. 

198.  Husband  and  wife  living  separate,  neither  to  have  superior 

right  to  custody  of  children. 

199.  When  husband  or  wife  may  bring  action  for  the  exclusive 

control  of  children.    Decree  in  such  cases. 

200.  Custody  of  an  illegitimate  child. 

201.  Allowance  to  parent. 

202.  Parent  cannot  control  the  property  of  child. 

203.  Remedy  for  parental  abuse. 

204.  When  parental  authority  ceases. 

205.  Remedy  when  a  parent  dies  without  providing  for  support 

of  child. 

206.  Reciprocal  duties  of  parents  and  children  in  maintaining 

each  other. 

207.  When  parent  is  liable  for  necessaries  supplied  to  child. 

208.  When  parent  not  liable  for  support  furnished  child. 

209.  Husband  not  bound  for  support  of  wife's  children  by  former 

marriage. 

210.  Compensation  and  support  of  adult  child. 

211.  Parent  may  relinquish  services  and  custody  of  child. 

212.  Wages  of  minors. 

213.  Right  of  parents  to  determine  the  residence  of  child. 

214.  Wife  in  certain  cases  may  obtain  custody  of  minor  children. 

215.  Child  legitimized  by  marriage  of  parents. 

Legitimacy  of  children  born  in  wedlock. 

Sec.  193.     All  children  born  in  wedlock  are  presumed  to  be 
"2    legitimate. 

Legitimacy  of  children  born  out  of  wedlock. 

Sec.  194.     All  children  of  a  woman  who  has  been  married, 

2  born  within  ten  months  after  the  dissolution  of  the  marriage, 

3  are  presumed  to  be  legitimate  children  of  that  marriage. 

Who  may  dispute  the  legitimacy  of  a  child. 

Sec  195.     The  presumption  of  legitimacy  can  be  disputed 
2    only  by  the  husband  or  wife,  or  the  descendant  of  one  or  both 
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3  of  them.     Illegitimacy,  in  such  case,  may  be  proved  like  any 

4  other  fact. 

Obligation  of  parents  for  the  support  and  education -of  children. 

Sec.  196.    The  parent  entitled  to  the  custody  of  a  child  must 
2     give  him  support  and  education  suitable  to  his  circumstances. 

5  If  the  support  and  education  which  the  father  of  a  legitimate 

4  child  is  able  to  give  are  inadequate,  the  mother  must  assist 

5  him  to  the  extent  of  her  ability. 

Daty  of  one  standing  in  place  of  parent  to  a  minor  child. 

Sec  196a.     One  standing  in  the  place  of  a  parent  to  a  minor 

2  child  is  bound,  in  the  absence  of  an  express  contract,  to  support 
Z  and  E^aintain  such  minor,  and  is  not  liable  for  the  services  of 
4     the  latter. 

CoMMissiONBBs'  NoTB :  The  above  section  is  new,  and  is  added  in  accord- 
ance with  the  decisions  of  the  supreme  court  in  Starkey  vs.  Perry ^  71  Cal.  495, 
and  Larsen  Vs.  Hanseriy  74  Cal.  320. 

Custody  of  legitimate  child. 

Sec  197.     The  father  of  a  legitimate  unmarried  minor  child 

^  is  entitled  to  its  custody,  services,  and  earnings;  but  he  can- 

3  not  transfer  such   custody  or   services  to   any  other  person, 

4  except  the  mother,  without  her  written  consent,  unless  she  has 

5  deserted  him,  or  is  living  separate  from  him  by  agreement.    If 

6  the  father  be  dead,  or  be  unable,  or  refuse  to  take  the  custody, 
-7  or  has  abandoned  his  family,  the  mother  is  entitled  thereto. 

Husband  and  .wife  living  separate,  neither  to  have  superior  right  to  custody 
of  children. 

Sec  198.     The  husband  and  father,  as  such,  has  no  rights 
"2     superior  to  those  of  the  wife  and  mother,  in  regard  to  the  care, 

3  custody,  education,  and  control  of  the  children  of  the  mar- 

4  riage,  while  such  husband  and  wife  live  separate  and  apart 

5  from  each  other. 

W^hen  husband  or  wife  may  bring  action  for  the  exclusive  control  of  chil- 
dren.   Decree  in  such  cases. 

Sec  199.     Without  application  for  a  divorce,  the  husband 

2  or  the  wife  may  bring  an  action  for  the  exclusive  control  of 

3  the  children  of  the  marriage;  and  the  court  may,  during  the 

4  pendency  of  such  action,  or  at  the  final  hearing  thereof,  or 

5  afterward,  make  such  order  or  decree,  in  regard  to  the  support, 

6  care,  custody,  education,  and  control  of  the  children  of  the 

7  marriage,  as  may  be  just,  and  in  accordance  with  the  natural 
S  rights  of  the  parents,  and  the  best  interests  of  the  children, 
9  and  may  at  any  time  thereafter  amend,  vary,  or  modify  such 

3 — cc 
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\  10    order  or  decree,  as  the  natural  rights  and  the  interests  of  the 

11     parties,  including  the  children,  may  require. 

Custody  of  an  illegitimate  child. 

Sec.  200.     The  mother  of  an  illegitimate  unmarried  minor 
2    is  entitled  to  its  custody,  services,  and  earnings. 

Allowance  to  parent. 

Sec  201.    The  proper  court  may  direct  an  allowance  to  be 

2  made  to  the  parent  of  a  child,  out  of  its  property,  for  its  past 

3  or  future  support  and  education,  on  such  conditions  as  may  be 

4  proper,  whenever  such  direction  is  for  its  benefit. 

Parent  cannot  control  the  property  of  child. 

Sec.  202.    The  parent,   as   such,  has  no  control  over  the 
2    property  of  the  child. 

Remedy  for  parental  abuse. 

Sec.  203.    The  abuse  of  parental  authority  is  the  subject  of 

2  judicial  cognizance  in  a  civil  action  brought  by  the  child,  or  by 

3  its  relative  within  the  third  degree,  or  by  the  supervisors  of  the 

4  county  where  the  child  resides;  and  when  the  abuse  is  estab- 

5  lished,  the  ctild  may  be  freed  from  the  dominion  of  the  parent, 

6  and  the  duty  of  support  and  education  enforced.    * 

When  parental  authority  ceases. 

Sec.  204.     The  authority  of  a  parent  ceases: 

2  1.  Upon  the  appointment,  by  a  court,  of  a  guardian  of  the 

3  person  of  a  child ; 

.4        2.  Upon  the  marriage  of  the  child;  or, 
5        3.  Upon  its  attaining  majority. 

Remedy  when  a  parent  dies  without  providing  for  support  of  child. 

Sec.  205.     If  a   parent  chargeable  with  the  support  of  a 

2  child  dies,  leaving  it  chargeable  to  the  county,  and  leaving  an 

3  estate  sufiicient  for  its  support,  the  supervisors  of  the  county 

4  may  claim  provision  for  its  support  from  the  parent's  estate 

5  by  civil  action,  and  for  this  purpose  may  have  the  same  rem- 

6  edies  as  any  creditors  against  that  estate,  ai\d  against  the  heirs, 

7  devisees,  and  next  of  kin  of  the  parent. 

Reciprocal  duties  of  parents  and  children  in  maintaining  each  other. 

Sec  206.     It  is  the  duty  of  the  father,  the  mother,  and  the 

2  children  of  any  poor  person  who  has  no  estate  of  his  own  and 

3  is  unable  to  maintain   himself  by  work,  to  maintain  such 

4  person  to  the  extent  of  their  ability.     The  promise  of  an 

5  adult  chil(J  to  pay  for  necessaries  previously  furnished  to  such 
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6  parent  is  binding.  Whenever  such  poor  person  becomes  a  state 

7  or  county  charge,  such  relative  shall  be  liable  for  his  support, 

8  and  it  shall  be  the  duty  of  the  district  attorney  to  enforce  such 

9  liability  by  civil  action,  where  such  poor  person  has  no  estate 
10  of  his  own. 

CoMMissiONSBs'  NoTs:  The  amendments  to  this  section  are  suggested 
becanse  the  section  seemed  to  declare  a  duty  simply,  making  no  attempt  to 
fix  a  legal  liability.  The  Commissioners  deemed  it  proper  to  compel  rela- 
tives of  the  degree  mentioned  to  support  such  poor  person,  rather  than  to 
permit  him  to  become  a  charge  upon  the  public,  in  cases  where  such  poor 
person  has  no  estate  of  his  own. 

When  parent  is  liable  for  necessaries  supplied  to  child. 

Sec.  207.     If  a  parent  neglects  to  provide  articles  necessary 

2  for  his  child  who  is  under  his  charge,  according  to  his  circum- 

3  stances,  a  third  person  may  in  good  faith  supply  such  neces- 

4  saries,   and  recover  the   reasonable   value  thereof   from   the 

5  parent. 

When  parent  not  liable  for  support  furnished  child. 

Sec.  208.     A  parent  is  not  bound  to  compensate  the  other 

2  parent,  or  a  relative,  for  the  voluntary  support  of   his  child, 

3  without  an  agreement  for  compensation,  nor  to  compensate  a 

4  stranger  for  the  support  of  a  child  who  has  abandoned  the 

5  parent  without  just  cause. 

Husband  not  bound  for  support  of  wife's  children  by  former  marriage. 

Sec.  209.     A  husband  is  not  bound  to  maintain  his  wife's 

2  children  by  a  former  husband;  but  if  he  receives  them  into  his 

3  family  and  supports  them,  it  is  presumed  that  he  does  so  as  a 

4  parent,  and,  where  such  is  the  case,  they  are  not  liable  to  him 

5  for  their  support,  nor  he  to  them  for  their  services. 

Compensation  and  support  of  adult  child. 

Sec  210.     Where  a  child,  after  attaining  majority,  continues 

2  to  serve  and  be  supported  by  the  parent,  neither  party  is  entitled 

3  to  compensation,  in  the  absence  of  an  agreement  therefor. 

Parent  may  relinquish  services  and  custody  of  child. 

Sec.  211.     The  parent,  whether  solvent  or  insplvent,  may 

2  relinquish  to  the  child  the  right  of  controlling  him  and  receiv- 

3  ing  his  earnings.     Abandonment  by  the  parent  is  presumptive 

4  evidence  of  such  relinquishnaent. 

Wages  of  minors. 

Sec  212.     The  wages  of  a  minor  employed  in  service  may 

2  be  paid  to  him  until  the  parent  or  guardian  entitled  thereto 

3  gives  the  employer  notice  that  he  claims  such  wages. 
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Right  of  parent  to  determine  the  residence  of  child. 

Sec.  213.     A  parent  entitled  to  the  custody  of  a  child  has  a 

2  right  to  change  his  residence,  subject  to  the  power  of  the  proper 

3  court  to  restrain  a  removal  which  would  prejudice  the  rights 

4  or  welfare  of  the  child. 

Wife  in  certain  cases  may  obtain  custody  of  minor  children. 

Sec.  214.     When  a  husband  and  wife  live  in  a  state  of  separ- 

2  ation,  without  beiiig  divorced,  any^court  of  competent  juris- 

3  diction,  upon  application  of  either,  if  an  inhabitant  of  this 

4  state,  may  inquire  into  the  custody  of  any  unmarried  minor 

5  child  of  the  marriage,  and  may  award  the  custody  of  such 

6  child  to  either,  for  such   time   and   under   such   regulations 

7  as  the  case  may  require.     The  decision  of  the  court  must  be 

8  guided  by  the  rules  prescribed  in  section   two  hundred  and 

9  forty-six. 

Child  legitimized  by  marriage  of  parents. 

Sec  215.     A  child  born  before  wedlock  becomes  legitimate 
2    by  the  subsequent  marriage  of  its  parents. 


CHAPTER    II. 

ADOPTION. 

Section  221. 

Child  may  be  adopted. 

222. 

Who  may  adopt. 

223. 

Consent  of  wife  necessary. 

224. 

Consent  of  child's  parents. 

226. 

Consent  of  child. 

226. 

Proceedings  on  adoption. 

227. 

Judge's  order. 

228. 

Effect  of  adoption.    Rights  and  duties. 

229. 

Effect  on  former  relations  of  child. 

230. 

Adoption  of  illegitimate  child  hy  father. 

Child  may  be  adopted. 

Sec,  221.     Any  minor  child  may  be  adopted  by  any  adult 

2  person,  in  the  cases  and  subject  to  the  rules  prescribed  in  this 

3  chapter. 

Who  may  adopt. 

Sec.  222.  The  person  adopting  a  child  must  be  at  least  ten 
2     years  older  than  the  person  adopted. 

Consent  of  wife  necessary. 

Sec.  223.  A  married  man,  not  lawfully  separated  from  his 
2  wife,  cannot  adopt  a  child  without  the  consent  of  his  wife;  nor 
8    can  a  married  woman,  not  thus  separated  from  her  husband, 
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4    without  his  consent;  provided,  the  husband  or  wife,  not  con- 
6     senting,  is  capable  of  giving  such  consent. 

Consent  of  child's  parents. 

Sec  224.     A  legitimate  child  cannot  be  adopted  without  the 

2  consent  of  its  parents,  if  living;  nor  an  illegitimate  child  with- 

3  out  the  consent  of  its  mother,  if  living;  except  consent  is  not 

4  necessary  from  a  father  or  mother  deprived  of  civil  rights,  or 
6     adjudged  guilty  of  adultery,  or  of  cruelty,  and  for  either  cause 

6  divorced,  or  adjudged  to  be  habitually  intemperate  in  the  use 

7  of  intoxicants,  or  who  has   been  judicially  deprived  of  the 

8  custody  of  the  child  on  account  of  cruelty  or  neglect;  neither 

9  is  the  consent  of  any  one  necessary  in  case  of  an  abandoned 

10  ^ child;  provided,  however,  that  any  child  being  a  half- orphan, 

11  and  kept  and  maintained  within  any  orphan  asylum  in  this 

12  state  for  more  than  one  year,  may  be  adopted  with  the  consent 

13  of  the  managers  of  such  orphans'  home  without  the  consent  of 

14  the  parent,  unless  such  parent  has  paid  toward  the  expenses 

15  of  maintenance  of  such  half-orphan  at  least  two  dollars  per 

16  month  during  the  said  time;  and  where  the  parent  is  a  non- 
17  resident  of  this  state,  such  child  may  be  adopted  with  the  con- 

18  sent  of  the  managers  of  such  home,  whenever  it  has  been  left 

19  by  its  parents  in  such  home  for  more  than  one  year,  whether 

20  the  parent  has  contributed  anything  to  its  support  or  not,  and 

21  the  consent  of  the  parent  of  such  half-orphan  is  not  necessary 

22  to  its  adoption,  whenever  the  managers  of  the  home  are  author- 

23  ized  to  give  such  consent,  as  herein  provided. 

Commissioner^  Nots  :  Several  amendments  have  been  suggested  to  this 
section.  The  first,  inserting  the  words  "habitually  intemperate  in  the  use 
of  intoxicants,"  being  recommended  for  the  reasons  suggested  in  the  Com- 
missioners* note  to  section  106,  ante.  The  change  from  two  years  to  one  year 
is  for  the  purpose  of  harmonizing  this  section  with  section  243a,  postj  and  also 
to  harmonize  the  section  with  the  provisions  of  an  act  of  the  Legislature  rela- 
tive to  orphans,  half-orphans,  and  abandoned  children,  found  at  page  13,  of 
the  statutes  of  1880,  and  with  the  provisions  of  an  act  of  the  Legislature  found 
at  page  963,  of  the  statutes  of  1877-78,  wherein  it  is  provided  that  the  period 
referred  to  should  be  one  year.  The  repeal  of  that  act  has  been  recommended 
by  the  Commissioners.  The  next  amendment  consists  in  inserting  the  defi- 
nite sum  of  two  dollars  per  month  instead  of  the  words,  "a  reasonable  sum," 
heretofore  required  by  the  section.  It  has  been  deemed  best  to  fix  a  definite 
amount  rather  than  to  leave  the  question  uncertain  as  to  what  constitutes 
"a  reasonable  sum."  The  last  amendment  consists  in  striking  from  the  sec- 
tion the  words  "if  able  so  to  do."  The  Commissioners  consider  that  the 
object  of  laws  of  this  character  should  be  the  welfare  of  the  child,  and  there 
is  less  danger  of  abuse  and  hardship  by  giving  to  the  managers  of  these  insti- 
tutions the  power  conferred  by  the  amendment,  than  by  leaving  open  the 
question  of  the  ability  of  the  parents  to  contribute,  thus  making  it  possible 
for  the  parents  to  raise  the  question  long  after  the  adoption  of  the  child,  to 
the  injury  of  such  child  and  the  detriment  of  society. 
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Consent  of  child. 

Sec.  225.  The  consent  of  a  child,  if  over  the  age  of  fourteen 
2    years,  is  necessary  to  its  adoption. 

CoHHissiONBBs'  NoTB :  The  recommended  change  from  twelye  to  fonr- 
teen  years  is  in  accordance  with  the  provisions  of  the  code  in  reference  to 
guardianship,  the  age  at  which  a  minor  can  select  his  own  guardian  being 
fixed  at  fourteen  years. 

Proceedings  on  adoption. 
Sec.  226,    The   person   adopting    a  child,   and   the    child 

2  adopted,  and  the  other  persons,  if  within  or  residents  of  this 

3  state,  whose  consent  is  necessary,  must  appear  before  a  judge 

4  of  the  superior  court  of  the  county  where  the  person  adopting 

5  resides,  and  the  necessary  consent  must  thereupon  be  signed 

6  and    an    agreement  be  executed  by  the  person  adopting^  to 

7  the  effect  that  the  child  shall  be  adopted  and  treated  in  all 

8  respects  as  his   own  lawful  child  should  be  treated.    If  the 

9  persons  whose  consent  is  necessary  are  not  within  or  are  not 

10  residents   of    this    state,   then    their    written    consent,  duly 

11  proved  or  acknowledged,  according  to  sections  1182  and  1183, 

12  shall  be  filed  in  said  superior  court  at  the  time  of  the  applica- 

13  tion  for  adoption. 

Judge's  order. 

Sec.  227.  The  judge  must  examine  all  persons  appearing 
2  before  him  pursuant  to  the  last  section,  each  separately,  and  if 
3.  satisfied  that  the  interests  of  the  child  will  be  promoted  by 
4  the  adoption,  he  must  make  an  order  declaring  that  thie  child 
6  shall  henceforth  be  regarded  and  treated  in  all  respects  as  the 
6     child  of  the  person  adopting. 

Effect  of  adoption.    Rights  and  duties. 

Sec.  228.     A  child,  when    adopted,  may  take   the  family 

2  name  of  the  person  adopting.     After  adoption,  the  two  shall 

3  sustain  toward  each  other  the  legal   relation  of  parent  and 

4  child,  and  have  all  the  rights  and  be  subject  to  all  the  duties 
6    of  that  relation. 

Effect  on  former  relations  of  child. 

Sec.  229.     The   parents  of  an  adopted  child  are,  from  the 

2  time  of  the  adoption,  relieved  of  all  parental  duties  toward, 

3  and  all  responsibility  for,  the  child  so  adopted,  and  have  no 

4  right  over  it. 

Adoption  of  illegitimate  child  by  father. 

Sec.  230.  The  father  of  an  illegitimate  child,  by  publicly 
2    acknowledging  it  as  his  own,  receiving  it  as  such,  with   the 
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3  consent  of  his  wife,  if  he  is  married,  into  his  family,  and  other- 

4  wise  treating  it  as  if  it  were  a  legitimate  child,  thereby  adopts 

5  it  as  such;  and  such  child  is  thereupon  deemed  for  all  purposes 

6  legitimate  from  the  time  of  its  birth.    The  foregoing  provisions 

7  of  this  chapter  do  not  apply  to  such  an  adoption. 


TITLE  in. 

GUARDIAN  AND   WARD. 

Section  236.    Guardian  defined. 

237.  Ward  defined. 

238.  Kinds  of  guardians.    ^ 

239.  -  Gretieral  guardian  defined. 

240.  Special  guardian  defined. 

241.  Appointment  by  parent. 

242.  No  person  guardian  of   estate  without  appointment  and 

qualification. 

243.  Appointment  by  court 

243a.  Managers  of  orphans'  home  or  asylum  to  be  appointed,  when. 

244.  Guardian  of  non-resident  ward. 

245.  Jurisdiction. 

246.  Rules  for  awarding  custody  of  minor. 

247.  Powers  of  guardian  appointed  by  court. 
1S48.    Duties  of  guardian  of  the  person. 

249.  Duties  of  guardian  of  estate. 

260.  Relation  confidential. 

251.  Guardian  under  direction  of  court. 

^252.  Death  of  joint  guardian. 

253.  Guardian,  removal  of. 

254.  Guardian  appointed  by  parent,  how  superseded. 
256.  Guardian  appointed  by  court,  how  suspended. 
256.  Release  by  ward. 

267     Guardian's  discharge. 

Guardian  defined. 

Sec.  286.    A  guardian  is  a  person  appointed  to  take  care  of 
2     the  person  or  property  of  another. 

Ward  defined. 

Sec.  237.    The  person  over  whom,  or  over  whose  property  a 
2     guardian  is  appointed,  is  called  his  ward. 

Elindsof  guardians. 

Sec.  238.    Guardians  are  either: 

2  1.  General;  or, 

3  2.  Special. 

General  guardian  defined. 

Sec.  239.    A  general  guardian  is  a  guardian  of  the  person  or 
2     of  all  the  property  of  the  ward  within  this  state,  or  of  both. 
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Special  guardian  defined. 

Sec.  240.     Every  other  is  a  special  guardian. 

Appointment  by  parent. 

Sec.  241.     A  guardian  of  the  person  or  estate,  or  of  both,  of 

2  a  child  born,  or  likely  to  be  born,  may  be  appointed  by  will  or 

3  by  deed,  to  take  effect  upon  the  death  of  the  parent  appointing: 

4  1.  If  the  child  be  legitimate,  by  the  father,  with  the  written 

5  consent  of  the  mother;  or  by  either  parent,  if  the  other  be  dead 

6  or  incapable  of  consent; 

7  2.  If  the  child  be  illegitimate,  by  the  mother. 

No  person  guardian  of  estate  without  appointment  and  qualification. 

Sec  242.     No  person,  whether  a  parent  or  otherwise,  has  any 

2  power  as  guardian  of  property,  except  by  appointment  as  here- 

3  inafter  provided;  nor  any  control,  direction,  or  management  of 

4  such  property,  until  he  has  given  bond,  and  qualified  as  such 

5  guardian. 

OoMHissioNSBs'  NoTB :  The  amendment  to  this  section  consists  in  the 
addition  of  the  sentence  after  the  word  "provided."  The  amendment  is  pro- 
posed to  secure  the  ward  in  the  management  of  its  property,  and  the  Com- 
missioners deem  the  provision  a  proper  and  just  one.  The  principle  ex- 
pressed in  this  section  is  the  same  as  that  contained  in  section  202,  ante;  aa 
to  the  power  of  a  guardian  appointed  by  a  court,  see  section  247,  infra. 

Appointment  by  court. 

Sec.  243.     A  guardian  of  the  person  or  property,  or  both,  of 

2  a  person  residing  in  this  state,  who  is  a  minor,  or  of  unsound 

3  mind,  may  be  appointed  in  all  cases,  other  than  those  named 

4  in  section  241,  by  the  superior  court,  as  provided  in  the  Code 

5  of  Civil  Procedure. 

Managers  of  orphans'  home  or  asylum  to  be  appointed,  when. 

Sec.  243a.     When  any  orphan  or  half-orphan  has  been  main- 

2  tained  in  any  orphans'  asylum  or  orphans'  home  in  the  state  of 

3  California  for  more  than  one  year,  the  managers  of  said  home 

4  or  asylum  shall-  be  entitled  to  the  guardianship  of  such  child 

5  in  preference  to  any  other  person;  provided,  however,  that  such 

6  managers  shall  not  be  appointed  guardian  of  a  minor  child 

7  over  fourteen  years  of  age  without  its  consent,  nor  shall  this 

8  section  preclude  a  court  of  competent  jurisdiction  from  inquir- 

9  ing  into  the  fitness  of  such  managers  for  the  guardianship  of 

10  such  child;  but  in  exercising  the  power  of  the  court  to  appoint 

11  guardians  for  minors,  the  managers  of  the  home  having  the 

12  care  of  such  child  for  more  than  one  year,  if  there  be  no  special 

13  reasons  to  the  contrary  in  any  particular  case,  shall  be  pre- 

14  ferred  in  the  guardianship  of  the  person  of  the  child  to  the 
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15  parent  so  leaving  the  child,  without  good  cause  therefor  being 

16  shown,  under  the  care  of  said  home  for  said  time. 

CoHMissioNBBS'  NoTB:    Section  243a  is  an  Act  of  the  Legislature  of  1893 
(See  Statutes  of  1893,  203),  incorporated  here  as  a  new  section. 

Guardian  of  non-resident  ward. 

Sec  244.    A  guardian  of  the  property  within  this  state  of  a 

2  person  not  residing  therein,  who  is  a  minor,  or  of  unsound 

3  mind,  may  be  appointed  by  the  superior  court. 

Jurisdiction. 

Sec.  245.     In  all  cases  the  court  making  the  appointment  of 
2     a  guardian  has  exclusive  jurisdiction  to  control  him. 

Rules  for  awarding  custody  of  minor. 

Sec.  246.     In    awarding    the    custody   of    a   minor,  or  in 

2  appointing  a   general  guardian,  the  court  or  officer  is  to  be 

3  guided  by  the  following  considerations: 

4  1.  By  what  appears  to  be  for  the  best  interest  of  the  child  in 

5  respect  to  its  temporal  and  its  mental  and  moral  welfare,  and 

6  if  the  child  be  of  a  sufficient  age  to  form  an  intelligent  prefer- 

7  ence,  the  court  may  consider  that  preference  in  determining 

8  the  question; 

9  2.  As   between    parents  adversely  claiming  the  custody  or 

10  guardianship,  neither  parent  is  entitled  to  it  as  of  right;  but 

11  other  things  being  equal,  if  the  child  be  of  tender  years,  it 

12  should  be  given  to  the  mother;  if  it  be  of  an  age  to  require 

13  education  and  preparation  for  labor  or    business,  then  to  the 

14  father. 

15  3.  Of  two  persons  entitled  to  the  custody  in  other  respects, 

16  preference  is  to  be  given  as  follows:  (1)  to  a  parent;  (2)  to  one 

17  who  was  indicated  by  the   wishes  of  a  deceased  parent;  (3) 

18  to  one  who  already  stands  in  the  position   of  a  trustee  of  a 

19  fund  to  be  applied  to  the  child's  support;  (4)  to  a  relative. 

Powers  of  guardian  appointed  by  court 

Sec.  247.     A  guardian  appointed  by  a  court  has  power  over 
2    the  person  and  property  of  the  ward,  unless  otherwise  ordered. 

Duties  of  guardian  of  the  person. 

Sec  248.     A  guardian  of  the  person  is  charged  with  the  cus- 

2  tody  of  the  ward,  and  must  look  to  his  support,  health,  and 

3  education.     He  may  fix  the  residence  of  the  ward  at  any  place 

4  within  the  state,  but  not  elsewhere  without  permission  of  the 
6    court. 
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Duties  of  guardian  of  estate. 

Sec.  249.    A  guardian  of  the  property  must  keep  safely  the 

2  property  of  his  ward.    He  must  not  permit  any  waste  or  destruc- 

3  tion  of  real  property,  nor  make  any  sale  of  such  property  with- 

4  out  the  order  of  the  superior  court,  but  must,  so  far  as  it  is  in 

5  his  power,  maintain  the  same,  with  its  buildings  and  appurte- 

6  nances,  out  of  the  income  or  other  property  of  the  estate,  and 

7  deliver  it  to  the  ward,  at  the  close  of  his  guardianship,  in  as 

8  good  condition  as  he  received  it. 

Relation  confidential. 

Sec.  260.     The  relation  of  guardian  and  ward  is  confidential, 
2     and  is  subject  to  the  provisions  of  the  title  on  trusts. 

Guardian  under  direction  of  court. 

Sec  251.     In  the  management  and  disposition  of  the  per- 

2  son  or  property  committed  to  him,  a  guardian  may  be  regu- 

3  lated  and  controlled  by  the  court. 

Death  of  joint  guardian. 

Sec  252.     On  the  death  of  one  of  two  or  more  joint  guard- 

2  ians,   the  power  continues  to   the  survivor  until   a  further 

3  appointment  is  made  by  the  court. 

Guardian,  removal  of. 

Sec  253.    A  guardian  may  be   removed  by  the  superior 

2  court  for  any  of  the  following  causes: 

3  1.  For  abuse  of  his  trust; 

4  2.  For  continued  failure  to  perform  its  duties; 

5  3.  For  incapacity  to  perform  its  duties; 

6  4.  For  gross  immorality; 

7  5.  For  having  an  interest  adverse  to  the  faithful  perform- 

8  ance  of  his  duties; 

9  6.  For  removal  from  the  state; 

10  7.  In  the  case  of  the  guardian  of  the  property,  for  insol- 

11  vency;  or, 

12  *    8.  When  it  is  no  longer  proper  that  the  ward  should  be 

13  under  guardianship. 

Guardian  appointed  by  parent,  bow  superseded. 

Sec  254.    The  power  of  a  guardian  appointed  by  a  parent 

2  is  superseded: 

3  1.  By  his  removal,  as  provided  by  section  253; 

4  2.  By  the  solemnized  marriage  of  the  ward;  or, 

5  3.  By  the  ward's  attaining  majority. 
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Guardian  appointed  by  courts  how  suspended. 

Sec.  255.    The  power  of  a  guardian  appointed  by  a  court  is 

2  suspended  only: 

3  1.  By  order  of  the  court;  or, 

4  2.  If  the  appointment  was  made  solely  because  of  the  ward's 

5  minority,  by  his  attaining  majority;  or, 

6  3.  The  guardianship  over  the  person  of  the   ward,  by  the 

7  marriage  of  the  ward.  ' 

Release  by  ward. 

Sfic.  256.    After  a  ward  has  come  to  his  majority,  he  may 

2  settle  accounts  with  his  guardian,   and  give  him  a  release, 

3  which  is  valid  if  obtained  fairly  and  without  undue  influence. 

Guardian's  discharge. 

SEa  257.     A  guardian  appointed  by  a  court  is  not  entitled 
2    to  his  discharge  until  one  year  after  the  ward's  majority. 

Sec.  258.     Omitted. 

CoMHissioNBBs'  NoTB :  The  repeal  of  this  section  is  recommended  for  the 
reason  that  it  does  not  seem  to  have  any  proper^place  in  this  title,  viz., 
Guardian  and  Ward.  Its  proyisions  are  contained  substantially  in  the 
chapter  of  the  Political  Code  relating  to  the  commitment  of  insane  persons. 
(Statutes  of  1897,  p.  311.)  « 


TITLE  lY. 

MASTER   AND   APPRENTICE. 

k 

Section  261.  Minors  may  be  apprenticed. 

262.  By  whom. 

268.  Consent  of  minor  necessary. 

264.  Indentures. 

'    265.  Same,  not  binding  after  death  of  master. 

266.  Same,  what  to  be  decided  before  they  take  effect. 

267.  Executor  may  bind. 

268.  Superior  court  may  bind. 

269.  Obligation  of  master. 

270.  Money  and  clothes  property  of  apprentice. 

271.  Treatment  of  apprentices. 

272.  Age  to  be  asked. 

273.  Court  to  hear  complaints. 

274.  Court  may  discharge  apprentice. 

275.  Liability  of  master. 

276.  Action  against  apprentice  for  neglect,  misdemeanor. 

277.  Court  may  dissolve  apprenticeship. 

278.  Liability  of  parties  to  indenture. 

279.  Misdemeanor. 

280.  When  master  removes  from  this  state. 

281.  Chapter,  provisions  of,  to  what  extended. 
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Minors  may  be  apprenticed. 
Sec.  261.    All  minors,  at  the  age  of  fourteen  years,  may  be 

2  bound  by  covenant  or  indenture,  in  conformity  with  the  stipu- 

3  lations  herein  specified,  to  any  mechanical  trade  or  art,  or  the 

4  occupation  of  farming,  as  apprentices;  males  to  the  age  of 

5  twenty-one  years,  and  females  to  the  age  of  eighteen. 

By  whom. 

Sec.  262.     Minors,  at  or  above  the  age  of  fourteen  years, 

2  may  be  bound  by  the  father,  or  in  case  of  his  death,  incompe- 

'     3  tency,  or  where  he  shall  have  willfully  abandoned  his  family 

4  for  one  year,  without  making  suitable  provision  for  their  sup- 

5  port,  or  is  habitually  intemperate  in  the  use  of  intoxicants, 

6  or  is  a  vagrant,  then  by  their  mother,  or  by  their  legal  guardian; 

7  and  if  illegitimate,  they  may  be  bound  by  their  mother ;  and 

8  if  they  have  no  parent  competent  to  act,  and  no  guardian,  they 

9  may  bind  themselves,  with  the  approbation  of  the  superior 

10  court  of  the  county  where  they  reside ;  but  the  power  of  a 

11  mother  to  bind  her  children,  whether  legitimate  or  illegitimate, 

12  shall  cease  upon  her  subsequent  marriage,  and  shall  not  be 

13  exercised  by  herself  or  her  husband,  at  any  time  during  her 

14  marriage,   without  the  approval  of  the  superior  court  of  the 

15  county  wherein  such  minor  resides. 

Consent  of  minor  necessary. 

Sec.  263.     In  all  cases,  the  consent  of  the  minor,  personally, 

2  is  required  as  a  party  to  the  covenant,  and  should  be  so  ex- 

3  pressed  in  the  covenant  of  indenture,  and  testified  by  his  or 

4  her  signing  the  same. 

Indentures. 

Sec.  264.     Indentures  shall  be  signed,  sealed,  and  delivered, 

2  in  duplicate  copies,  in  the  presence  of  all  the  parties  copcerned; 

3  and  when  made  with  the  approbation  of  the  superior  court,  or 

4  a  judge  thereof,  in  vacation,  such  approbation  shall  be  certified 

5  in  writing  indorsed  upon  each  copy  of  the  indenture.     One 

6  copy  of  the  indenture  shall  be  kept  for  the  use  of  the  minor 

7  by  his  parent  or  guardian  (when  executed  by  them  respect- 

8  ively),  but  when  made  with  the  approbation  of  the  court,  it 

9  shall  be  deposited  in  the  safe-keeping  of  the  clerk  of  said  court 

10  for  the  use  of  the  minor.     The  other  copy  shall  be  held  by  the 

11  master,  and  delivered  up  by  him  to  the  apprentice  at  the  ex- 

12  piration  of  his  term  of  service. 

« 

Same,  not  binding  after' death  of  master. 

Sec  265.     No  indenture   of  apprenticeship,  made  in   pur- 
2    suance  of  this  title,  shall  bind  the  minor  after  the  death  of  his 
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3  master  ;  but  the  apprenticeship  shall  be  thenceforth  discharged, 

4  and  the  minor  may  be  bound  out  anew. 

Same,  what  to  be  decided  before  they  take  effect. . 

Sec  266.     Facts  of  incapacity,  desertion,  habitual  intemper- 

2  ance,  and  vagrancy  shall  be  decided  in  said  court  by  a  jury, 

3  before  the  indenture  shall  take  effect,  and  an  indorsement  on 

4  the  indenture,  under  seal  of  the  court,  that  the  charge  or 
.  5    charges  are  proved,  shall  be  sufficient  evidence  of  the  mother's 

6  power  to  give  such  consent;  but  if  the  jury  do  not  find  the 

7  charge  or  charges  to  be  true,  the  person  at  whose  instance  such 

8  proceedings  may  have  been  had  shall  pay  all  costs  attending 

9  the  same. 

Executor  may  bind.    ^ 

Sec.  267.     The  executor  who,  by  the  will  of  the  father,  is 

2  directed  to  bring  up  his  child  to  a  trade  or  calling,  shall  have 

3  power  to  bind  such  by  indenture  in  like  manner  as  the  father, 

4  if  living,  might  have  done. 

Superior  court  may  bind. 

Sec  268.     When  any  minor  who  is  poor,  homeless,  charge- 

2  able  to  the  county,  or  an  outcast,  has  no  visible  means  of 

3  obtaining  an  honest  livelihood,  it  shall  be  lawful  for  the  superior 

4  court  to  bind  such  apprentice  until,  if  a  male,  he  arrives  at  the 

5  age  of  twenty-one,  and  if  a  female,  to  the  age  of  eighteen  ;  and 
€    proceedings  therefor  may  be  instituted  by  any  citizen  within 

7  the  jurisdiction  of  said  court,  and  no  fees  or  compensation  shall 

8  be  charged  or  received,  by  any  officer  for  any  act  in  connection 

9  with  such  proceedings. 

Obligation  of  master. 

Sec  269.     It  shall  be  unlawful  for  any  master  to  remove 

2  an  apprentice  out  of  this  state;   and  in  all  indentures  by  said  . 

3  court  for  binding  out  an  orphan,  or  homeless  minor,  as  an 

4  apprentice,  there  shall  be  inserted,  among  other  covenants,  a 

5  clause  to  the  following  effect:     That  the  master  to  whom  such 

6  minor  shall  be  bound  shall  comply  with  the  laws  of  this  state 

7  relating  to  the  compulsory  education  of  children,  and  shall  give 

8  him  requisite  instruction  in  the  different  branches  of  his  trade 

9  or  calling,  and  at  the  expiration  of  the  term  of  service  shall 

10  give  him  at  least  the  sum  of  one  hundred  dollars,  and  suit- 

11  able  clothing  of  the  value  of  at  least  twenty-five  dollars. 

Money  and  clothes,  property  of  apprentice. 

Sec  270.     All  money  and  clothes  referred  to  in  the  foregoing 
2    section  are  the  sole  property  of  the  apprentice,  to  whom  the 
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8    master  is  accountable  for  the  same,  and  he  shall  pay  and 
4    deliver  the  same  to  the  apprentice  personally. 

Treatment  of  apprentices. 

Sec.  271.     Parents  and  guardians  and  the  said  court  shall, 

2  from  time  to  time,  inquire  into  the  treatment  of  the  children 

3  bound  by  them,  respectively,  or  with  their  approbation;   and 

4  the  judges  of  the  said  courts  shall  be  responsible  for  the  charge 

5  of  indentured  apprentices  bound  by  the  approbation  of  their 

6  predecessors  in  office,  and  defend  them  from  all  cruelty,  neglect, 

7  breach  of  contract,  or  misconduct  on  the  part  of  their  masters. 

Age  to  be  asked. 

Sec.  272.    The  age  of  every  apprentice  shall  be  inserted  in 

2  the  indenture;  'and  all  indentures  entered  into  otherwise  than 

3  in  this  title  provided  shall  be  void. 

9 

Court  to  hear  complaints. 

Sec.  273.     The  superior  court  shall  hear  the  complaints  of 

2  apprentices,    who    reside    within    the  county,   against   their 

3  masters,  alleging  undeserved  or  immoderate  correction,  insuf- 

4  ficient  allowance  of  food,  raiment,  or  lodging,  want  of  instruc- 

5  tion  in  the  different  branches  of  their  trade  or  calling,  or  that 

6  they  are  in  danger  of  being  removed  out  of  the  state,  or  any 

7  violation  of  the  indenture  of  apprenticeship;    and  the  court 

8  may  hear  and  determine  such  cases,  and  make  such  order 

9  therein  as  will  relieve  the  party  in  the  future. 

Court  may  discharge  appreUtice. 

Sec.  274.     The  superior  court  shall  have  power,  where  cir- 

2  cumstances  require   it,  to  discharge  an  apprentice  from  his 

3  apprenticeship,  and  in  case  any  money,  or  other  thing,  has 

4  been  paid  or  contracted  to  be  paid,  by  either  party  in  relation 

5  to  such  apprenticeship,  the  court  shall  make  such  order  con- 

6  cerning  the  same  as  shall  seem  just  and  reasonable.    -If  the 

7  apprentice  so  discharged  shall  have  been  originally  bound  by 

8  the  superior  court,  it  shall  be  the  duty  of  the  court,  if  found 

9  necessary,  again  to  bind  such  apprentice. 

Liability  of  master. 

Sec.  275.     Every  master  shall  be  liable  to  an  action  on  the 

2  indenture  for  the  breach  of  any  covenant  on  his  part  therein 

3  contained;  and  all  damages  recovered  in  such   action,  after 

4  deducting  the  necessary  charges  in  prosecuting  the  same,  shall 

5  be  the  property  of  the  minor,  and  shall  be  applied  and  appro- 

6  priated  to  his  use  by  the  person  who  shall  recover  the  same. 
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7  and  shall  be  paid  to  the  minor,  if  a  male,  at  the  age  of  twenty- 

8  one  years,  and  if  a  female,  at  the  age  of  eighteen  years.     If 

9  such  action  is  not  brought  during  the  minority  of  such  appren- 

10  tice,  it  may  be  commenced  in  his  own  name  at  any  time  within 

11  two  years  after  coming  of  age. 

Action  against  apprentice  for  neglect,  misdemeanor. 

Sec.  276.     An  apprentice  who  shall  be  guilty  of  any  gross 

2  misbehavior,  or  refusal  to  do  his  duty,  or  willful  neglect  thereof, 

3  shall  render  himself  liable  to  tjhe  complaint  of  the  master  in 

4  the    superior  court  of  the  county  wherein  he  resides,  which 

5  complaint  shall  set  forth  the  circumstances  of  the  case;  and  to 

6  said  complaint  shall  be  attached  a  citation,  signed  by  the  clerk 

7  of  said  court,  requiring  the  apprentice,  and  all  persons  who 

8  have  covenanted  in  his  behalf,  to  appear  and  answer  to  such 

9  complaint,  which  complaint  and  citation  shall  be  served  on 
10  them  in  the  usual  manner  of  serving  civil  process. 

Court  may  dissolve  apprenticeship. 

Sec.  277.    The  court  shall  proceed  to  hear  and  determine 

2  '  the  cause,  and  after  a  full  hearing  of  the  parties,  or  if  the 

3  adverse  party  shall  neglect  to  appear   after  due  notice,   the 

4  court  may  render  judgment  or  decree  that  the  master  be  dis- 

5  charged  from  the  contract  of  apprenticeship,  and  for  the  costs 

6  of  suit ;  such  costs  to  be  recovered  from  the  parent  or  guardian 

7  of  the  minor,  if  there  be  any  who  signed  the  indenture,  and 

8  execution  therefor  issued    accordingly;    and  if  there  be   no 

9  parent  or  guardian  liable  for  such  costs,  execution  therefor 

10  may  be  issued  against  the  minor,  or  the  amount  thereof  may 

11  be  recovered  in  an  action  against  him  after  he  shall  arrive 

12  at  full  age. 

Liability  of  parties  to  indenture. 

Sec  278.     The  parties  to  an  indenture  shall  also  be  liable 

2  to  the  master,  in  an  action  on  the  indenture,  for  the  breach  of 

3  any  covenant  on  their  part  therein  contained,  committed  before 

4  the  master  was  so  discharged  from  such  indenture. 

Misdemeanor. 

Sec  279.     It  shall  be  unlawful  for  any  person  willfully  to 

2  entice,  counsel,  or  persuade  to  run  away  any  apprentice,  or 

3  employ,  harbor,  or  conceal  such,  knowing  said  apprentice  to 

4  be  a  runaway  ;  and  the  parties  so  offending  shall  be  guilty  of 
6    a  misdemeanor. 
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When  master  removes  from  this  state. 
Sec.  280.     Whenever  any  master  of  an  apprentice  shall  wish 

2  to  remove  out  of  this  state,  or  to  quit  his  trade  or  business,  he 

3  shall  appear  with  his  apprentice  before  the  superior  court  of 

4  the  proper  county,  and  if  the  court  be  satisfied  that  the  master 

5  has  done  justice  to  the  said  apprentice  for  the  time  he  has  had 

6  charge  of  the  same,  such  court  shall  have  power  to  discharge 

7  such  apprentice  from  the  service  of  such  master,  and  again 

8  bind  him,  if  necessary,  to  some  other  person. 

Commissioners'  Note  :  AU  of  Title  IV  has  been  repealed  by  an  act  of  the 
Legislature  approved  April  3, 1876,  and  amendments  thereto  approved  April 
9, 1880  (see  Stats,  of  1875-76,  842 ;  1880,  28),  except  as  to  some  parts  which  are 
identical  in  terms  with  the  said  act  and  amendments  thereto.  The  said  act 
and  amendments  thereto  have  been  incorporated  •  into  sections  and  given  a 
place  under  this  title,  and  the  old  sections,  274  and  275,  have  been  omitted,  and 
their  repeal  is  recommended.  By  comparing  the  foregoing  statutes  with 
this  report,  it  will  be  observed  that  certain  changes  have  been  made  in  the 
acts  referred  to ;  they  are  such,  however,  as  the  Commissioners  believe,  will 
commend  themselves  to  the  legislature,  and  should  be  embraced  in  the 
code. 

r 

Chapter,  provisions  of,  to  what  extended. 

Sec.  281.     The  provisions   of  this   chapter   are   hereby  ex- 

2  tended    to  any    orphan,   foundling,   or  abandoned  child,    of 

3  proper  age,  which  may  be  now,  or  hereafter,  an  inmate  of  any 

4  orphan,  or  foundling  asylum    in   this   state,   and  any   such 
6     child  or  any  half-orphan   which  may   be,  now  or  hereafter, 

6  under  the  care,  control,  and  support  of  any  such  asylum,  whose 

7  surviving  parent  or  guardian  shall  neglect  or   refuse,  for  the 

8  period  of  six  months,  to  pay  such  sum  of  money  for  its  support 

9  as  may  have  been  stipulated   and  agreed  upon  between  said 

10  parent  or  guardian  and  the  managers   of  said  asylum,  may, 

11  with  the  consent  of  such  managers  and  of  his  or  her  own  free 

12  will,   be  bound    out    and    apprenticed    as  provided   in    this 

13  chapter. 

GoMMissiONBBs'  NoTB  :  This  section  is  taken  from  the  act  of  1860  (p.  37), 
and  an  act  supplemental  thereto  of  1869-70  (p.  334),  with  reference  to  this  class 
of  children.  The  repeal  of  the  following  acts  is  hereby  recommended :  Act 
of  1858,  p.  134 ;  of  1860,  p.  37 ;  of  1869-70,  p.  334 ;  of  1876-6.  p.  842 ;  of  1880,  p.  28. 
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CORPORATIONS. 

Title  I.    General  Provisions  as  to  All  Corporations.    [283- 

404.] 
II.    Insurance  Corporations.     [414-458u.] 
Ila.  Corporations    for     Preventing     Fires..     [i5Sw- 

4532/.] 

III.  Railroad  Corporations.     [4632-496p.] 

IV.  Street  Railroad  Corporations.     [497-511.] 
V.    Wagon  Road  Corporations.     [512-524.] 

VI.     Bridge,  Ferry,  Wharf,  Chute,  and  Pier  Corpora- 
tions.    [528-531.] 
VII.    Telegraph  and  Telephone  Corporations.     [536- 
540.] 
VIII.     Water  and  Canal  Corporations.     [548-556/i.] 
IX.    Homestead  Corporations.     [557-566.] 
IXa.  Banking  Corporations.     [567-567^^.] 
X.    Savings,  Building,  and  Loan  Corporations.     [571- 

583e.] 
XI.     Mining  Corporations.     [584-587/i.] 
XIa.  Corporations  for  •the  Promotion  of  the  Arts  and 
Sciences,  and  Extension  of  Commerce  and  Trade. 
[588-589t.] 
XI6.  Cooperative  Corporations.     [589-589J.] 

XII.  Religious,   Social,  and   Benevolent   Associations. 

[593-604.] 
Xlla.  Corporations  for  the  Prevention  of  Cruelty  to 
Children  and  Animals.     [607-6075r.] 

XIII.  Sanitary  Corporations.     [608-615.] 

XIV.  Agricultural  Fair  Corporations.     [620-622.] 
XV.     Gas  and  Electric  Light  Corporations.    [628-6326.] 

XVI.     Mutual  Building  ajnd  Loan  Assocla^tions.     [633- 

647.] 
XVIL    Colleges  and  Seminaries  of  Learning  Corpora- 
tions.    [649-651.] 
XVIII.     Consolidation   of   Colleges   and   Institutions    of 
Higher  Education  Corporations.     [652-653.] 
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TITLE  I.       ' 

GENERAL  PROVISIONS  AS  TO  ALL  CORPORATIONS. 

CHAPTER  I. 

FORMATION  OF    CORPORATIONS. 

Articlb  I.    Corporations  Dkfined  and  How  Organized.    [Sec.  283,  et  seq.] 
II.    By-Laws,  Directors,  Elections  and  Meetings.    [Sec.  301,  et  seq.] 

ARTICLE  I. 

corporations  defined  and  how  organized. 

Section  283.  Corporation  defined. 

284.  Corporation,  public  and  private,  distinguished. 

285.  Corporations,  private,  how  formed. 

286.  Corporations,  private,  may  be  formed  for  any  lawful  purpose. 

287.  Corporations  may,  prior  to  January  1, 1901,  continue  under 

this  code,  how. 

288.  Corporations  existing  January  1,  1878,  governed  by  provis- 

ions  of  this  code,  except  as  to  formation. 

289.  Name  of  instrument  creating  corporation. 

290.  Articles  of  incorporation,  what  to  contain. 

291.  Same,  for  certain  corporations,  what  further  to  contain. 

292.  Same,  how  and  by  whom  signed. 

298.    Certain  corporations,  pre-requisites  to  filing  articles  of. 

294.  Same. 

295.  Oath  of  officer  to  subscription  of  stock  and  payment  of  ten 

per  centum  thereon. 

296.  Articles  of  incorporation  to  be  filed,  where.    Term  of  ex- 

istence. 

297.  Certified  dopies  of,  evidence  of  what. 

298.  Members  and  stockholders  defined. 

299.  Penalties  prescribed  for  failure  to  file  articles  of  incorpora- 

tion. 

Corporation  defined. 

Sec.  283.     A  corporation  is  a  creature   of  the  law,  having 

2  certain  powers  and  duties  of  a  natural  person.     Being  created 

3  by  the  law,  it  may  continue  for  any  length  of  time  which  the 

4  law  prescribes. 

Corporations,  public  and  private,  distinguished. 

Sec.  284.     Corporations  are  either  public  or  private.     Public 

2  corporations  are  formed  or  organized  for  the  government  of  a 

3  portion  of  the  state  ;  all  other  corporations  are  private. 

Corporations,  private,  how  formed. 
Sec.  285.     Private  corporations  may  be  formed  by. the  volun- 

2  tary  association  of  any  five  or  more  persons  in  the  manner 

3  prescribed  in  this  article.     A  majority  of  such  persons  must 

4  be  residents  of  this  state. 
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Corporations,  private,  may  be  formed  for  any  lawful  purpose. 

Sec.  286.     Private  corporations  may  be  formed  for  any  pur- 
2     pose  for  which  individuals  may  lawfully  associate  themselves. 

Corporations  may,  prior  to  January  t,  1901,  continue  under  this  code,  how. 

Sec.  287.     Any   corporation   existing  on   the   first  day   of 

2  January,  eighteen  hundred  and  seventy-three,  formed  under 

3  the  laws  of  this  state,  and  still  existing,  which  has  not  already 

4  elected  to  continue  its  existence  under  the  provisions  of  this 

5  code,  applicable  thereto,  if  for  any  reason  it  shall  be  deemed 

6  advisable,  subject  to  the  provisions  of  section  two  hundred  and 

7  eighty-eight,  on  or  before  January  first,  nineteen  hundred  and 

8  one,  may  make  such  election  by  the  unanimous  vote  of  all  its 

9  directors,  or  such  election  may  be  made  at  any  annual  meeting 

10  of  the  stockholders,  or  members,  or  at  any  meeting  called  by 

11  the  directors  expressly  for  considering  the  subject,  if  voted  by 

12  stockholders  representing  a  majority  of  the  capital  stock,  or  by 

13  a  majority  of  the  members,  or  may  be  made  by  the  directors 

14  upon  the  written  consent  of  that  nunaber  of  such  stockholders 

15  or  members.     A  certificate  of  the  action  of  the  directors,  signed 

16  by  them  and  their  secretary,  when  the  election  is  made  by  the 

17  unanimous  vote,  or  upon  the  written  consent  of  the  stockhold- 

18  ers  or  members,  or  a  certificate  of  the  proceedings  of  the  meet- 

19  ing  of  the  stockholders  or  members,  when  such  election  is  made 

20  at  any  such  meeting,  signed  by  the  chairman  and  secretary  of  the 

21  meeting,  and  a  majority  of  the  directors,  must  be  filed  in  the 

22  oflSce  of  the  clerk  of  the  county  where  the  original  articles  of 

23  incorporation  are  filed,  and  a  certified  copy  thereof  must  be 

24  filed  in  the  oflSce  of  the  secretary  of  state. 

CoMMLSSioNBBs'  NoTB :  The  prefix  *'  in  "  has  been  added  to  the  word  "cor- 
poration "  where  it  occurs  the  second  time  in  the  section.  The  words  "  may 
at  any  time  hereafter  "  after  the  word  "  thereto  "  in  the  present  section,  have 
been  omitted,  and  in  lieu  thereof  the  following  have  been  substituted :  "  if 
for  any  reason  it  shaU  be  deemed  advisable,  subject  to  the  provisions  of 
section  288,  on  or  before  January  1,  1901,  may."  The  reason  for  the  first 
amendment  is  apparent.  For  the  remaining  changes,  see  note  to  section  288, 
post. 

Corporations  existing  January  1,  1873,  governed  by  provisions  of  this  code, 
except  as  to  formation. 

Sec  288.     All  corporations,  whether  formed  under  the  pro- 

2  visions  of  this  code  or  not,  shall  be  governed  by  the  provisions 

3  thereof   and  such  laws  as  may  hereafter  be  enacted  relating 

4  thereto;  provided ^  that  the  laws  under  which  any  of  such  cor- 

5  porations  were  formed  or  exist,  enacted  prior  to  the  first  day 

6  of  January,  eighteen  hundred   and   seventy- three,   are  con- 

7  tinned  in  force  and  are  applicable  to  such  corporations,  so  far 
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8  as  the  same  relate  to  the  formation  and  existence  thereof,  and 

9  not  otherwise;  and  all  such  laws  are  repealed  subject  only  to 
10    the  provisions  of  this  section. 

Commissioners'  Notb  :  On  January  1, 1873,  when  the  codes  took  effect,  cer- 
tain corporations  existed  theretofore,  organized  in  conformity  with  various 
acts  of  the  legislature,  which,  in  the  absence  of  any  further  legislation  relat- 
ing to  them,  would  have  been  governed  as  to  their  formation,  existence,  char- 
acter, powers,  duties,  obligations,  and  liabilities,  by  the  laws  by  and  under 
which  they  were  created— while  certain  other  corporations  thereafter  formed, 
even  though  they  were  created  for  the  same  purpose,  would  be  governed  and 
controlled  by  the  provisions  of  the  code.  Thus  it  resulted  that  corporations 
now  exist  in  this  state  created  for  the  same  object,  which  are  subject  to  two 
distinct  bodies  of  the  law,  dependent  upon  the  time  of  their  creation,  unless 
section  288  of  the  Civil  Code  makes  them  all  amenable  to  the  provisions  of 
the  code,  except  as  to  their  formation  and  existence. 

The  construction  given  to  said  section  288  by  the  supreme  court  has  not 
been  uniform ;  and,  as  the  matter  now  stands,  it  would  be  difficult  to  deter- 
mine which  body  of  the  law  governs  corporations  created  under  laws  passed 
previous  to  the  adoption  of  the  codes. 

In  The  Estate  of  Eastman^  60  Cal.  308,  it  is  held  by  the  supreme  court  that, 
under  section  288,  the  provisions  of  the  act  of  April  22, 1850,  under  which  the 
"  St.  John's  Episcopal  Church  of  Stockton  "  was  organized  as  a  corporation, 
were  continued  in  force  as  to  such  corporation/ 

This  was  followed  in  the  case  of  Robinson  vs.  Southern  Pacific  &o.,  105  Cal. 
526,  wherein  it  was  intimated,  although  not  definitely  decided,  that  corpo- 
rations formed  and  existing  prior  to  the  adoption  of  the  codes  are  not 
affected  by  the  provisions  thereof,  unless  such  corporations  shall  have 
elected  to  continue  their  existence  under  the  same  (p.  549  et  seq). 

But  in  Market  St.  Ry.  Co,  vs.  Hellman,  109  Cal.  571  (p.  579  et  seq.\  the  court 
takes  a  different  view  of  the  matter,  and  holds  explicitly  that  under 
section  288  corporations  existing  at  the  time  said  section  was  enacted  were 
relieved^ "only  from  such  provisions  as  were  saved  to  them  from  existing 
lawSj'Viz.:  those  relating  to  their /ormaiton  and  existence."      ♦     *      ♦ 

And  the  court  says  in  its  opinion-:  "Part  IV  of  Division  I  of  the  Civil 
Code  contains  a  comprehensive  system  for  the  organization,  existence,  and 
duration  of  corporations ;  divides  them  into  classes ;  defines  their  powers 
and  duties ;  regulates  the  mode  in  which  those  powers  are  to  be  exercised 
and  in  which  their  duties  are  to  be  discharged.  In  all  these  matters  relating 
to  future  conduct  no  reason  is  observed  why  existing  corporations  should  not  be 
governed  by  the  same  laws  as  those  formed  subsequently  to  the  adoption  of  the 
codes  and  for  like  purposes. 

"  To  say  that  they  shall  not  be  is  to  select  from  the  mass  of  entities  known 
as  corporations  a  class  to  which  legislative  action  does  not  apply,  thus  con- 
stituting partial  and  special  legislation  applying  only  to  certain  units  in  the 
class,  to  the  exclusion  of  others  of  the  same  class.  This  would  amoui^t  to  an 
arbitrary  discrimination  between  persons  standing  in  the  same  relation  to 
the  subjects  of  legislation,  which  is  not  permissible." 

The  case  of  Market  St.  Ry.  Co.  vs.  Hellman  is  cited  as  authority  and  fol- 
lowed in  the  case  of  McQowan  vs,  McDonald,  111  Cal.  57  (pp.  65-66),  where  it  is 
held  that  a  banking  corporation  organized  under  the  law  of  1862  is  subject, 
as  respects  the  liability  of  its  stockholders,  to  the  provisions  of  the  Constitu- 
tion of  1879,  and  also  to  the  provisions  of  the  Civil  Code  on  that  subject, 
although  such  corporation  did  not  elect  to  continue  its  existence  under  the 
code. 

If  the  matter  had  rested  here  there  would  be  no  occasion  for  any  change 
in  section  288  of  the  Civil  Code,  for  under  the  construction  given  said  section 
in  the  two  last  preceding  cases,  all  corporations  which  were  formed  and  ex- 
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istecl  prior  to  the  adoption  of  the  codes  were  subject  to  the  provisions  of  the 
code  except  alone  as  to  their  formation  and  existence.  But  in  l^e  still  later 
case  of  Murphy  vs.  Pacific  Bank,  119  Cal.  334  (p.  341  et  seq.)  the  supreme  court 
returns  to  the  doctrine  enunciated  in  the  earlier  cases,  and  holds  that  section 
288  means  that  corporations  which  do  not  elect  to  continue  their  existence 
under  the  codes,  as  provided  in  section  287  of  the  Civil  Code,  are  not  affected 
by  the  provisions  of  Part  IV  of  division  1  of  the  Civil  Code. 

In  view  of  the  uncertainty  manifested  by  the  decisions  cited,  the  Commis- 
'  sion  submits  the  amendments  proposed  to  sections  287  and  288.  If  adopted 
it  will  still  be  optional  with  corporations  formed  and  existing  prior  to  Jan- 
uary 1, 1873,  if  for  any  reason  it  shall  be  deemed  advisable  to  elect  to  continue 
their  existence  under  the  provisions  of  the  Civil  Code  applicable  thereto, 
^provided*  they  elect  to  do  so  previous  to  January  1, 1901,  after  which  date 
section  287,  as  now  reported,  will  become  inoperative.  The  Commission 
would  have  preferred,  owing  to  the  changes  recommended,  resulting  from  a 
careful  consideration  of  tlie  decisions  of  our  supreme  court,  and  what  appears 
to  have  been  contemplated  by  the  framers  of  the  Constitution  of  1879  (Sec.  1, 
Art.  XII),  which  followed  on  this  question  the  Constitution  of  1849,  to  have 
suggested  the  repeal  of  section  287 ;  but,  out  of  abundance  of  caution  and  to 
meet  all  possible  contingencies,  this  section  is  retained  for  a  limited  period, 
to  enable  all  such  corporations  to  come  under  the  provisions  of  the  code  in 
the  manner  now  prescribed. 

But  whether  they  do  so,  or  not,  if  said  sections  as  proposed  are  enacted 
into  law  as  part  of  the  Civil  Code,  all  such  corporations  are  thereafter  subject 
to  the  provisions  thereof,  excepting  only  as  to  their  formation  and  existence. 
By  such  enactment,  all  laws  under  which  they  are  created  b6ing  repealed, 
subject  to  the  provisions  of  section  288,  the  result  would  be  that,  as  to  the 
character,  powers,  duties,  obligations,  and  liabilities  of  all  corporations,  we 
should  have  to  consult  the  code  alone  and  laws  hereafter  enacted,  instead  of 
remaining  in  a  condition  of  hazardous  uncertainty  as  to  whether  we  should 
look  to  the  code,  or  to  an  old  statute,  general  or  special,  under  which  such 
corporations  may  have  been  organized,  for  the  law  governing  their  various 
functions. 

Name  of  instrument  creating  corporation. 

Sec.  289.     The  instrument  by  which  a  private  corporation  is 
2    formed  is  called  "  articles  of  incorporation." 

Articles  of  incorporation,  what  to  contain. 

Sec.  290.     Articles  of  incorporation  must  be  prepared,  setting 

2  forth: 

3  1.  The  name  of  the  incorporation. 

4  2.  The  purpose  for.  which  it  is  formed. 

5  3.  The  place  where  its  principal  business  is  to  be  transacted. 

6  4.  The  term  for  which  it  is  to  exist,  not  exceeding  fifty  years. 

7  5.  The  number  of  its  directors  or  trustees,  which  shall  not  be 

8  less  than  five  nor  more  than  eleven,  and  the  names  and  resi- 

9  dence  of  those  who  are  appointed  for  the  first  year  ;  provided, 
10    that  the  corporate  powers,  business,  and  property  of  corpora- 

f  1 1  tions  formed  or  to  be  formed  for  the  purpose  of  erecting  and 

f  12  inanaging  halls  and  buildings  for  the  meetings  and  accommo- 

i  13  dation  of  several  lodges  or  societies  of  any  benevolent  or  chari- 

i  14  table  order  or  organization,  and  in  connection  therewith  the 

I  15  leasing  of  stores  and  offices  in  such  building  or  buildings  for 


\' 
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16  other  purposes,  may  be  conducted,  exercised,  and  controlled  by 

17  a  board  of  not  less  than  five  nor  more  than  fifty  directors,  to  be 

18  chosen  from  among  the  stockholders  of  such  corporation,  or 

19  from  among  the  members  of  such  order  or  organization  ;  and 

20  provided  also,  that  at  any  time  during  the  existence  of  corpo- 

21  rations  for  profit,  other  than  tHose  of  the  character  last  herein- 

22  above  provided  for,  the  number  of  the  directors  may  be  increased 

23  or  diminished,  by  a  majority  of  the  stockholders  of  the  corpo- 

24  ration,  to  any  number  not  exceeding  eleven  nor  less  than  five, 

25  who  must  be  members  of  the  corporation;  whereupon  a  certifi- 

26  cate,  ^stating  the  number  of  directors,  must  be  filed,  as  pro- 

27  vided  for  in  section  296  for  the  filing  of  the  original  articles  of 

28  incorporation ;  and  provided  also,  that  the  corporate  powers, 

29  business,  and  property  of  corporations  formed,  or  to  be  formed, 

30  for  social  purposes,  and  not  directly  for  profit,  may  be  exer- 

31  cised,  conducted,  and  controlled  by  a  board,  consisting  of  such 

32  number  of  directors  as  may  be  in  the  constitution  or  by-laws 

33  provided  ;  and  corporations  so  formed  may,  in  their  constitu- 
.    34  tion  or  by-laws,  provide  for  the  length  of  time  that  the  direct- 

35  ors,  or  any  number  thereof,  shall  act,  and  may,  in  like  man- 

36  ner,  provide  that  certain  directors,  or  a  certain  number  of  the 

37  board  of  directors  to  be  selected  by  the  corporation  or  the  board 

38  of  directors,  in  the  mode  and  manner  provided  in  the  constitu- 

39  tion  or  by-laws,  shall  act  for  any  specified  length  of.  time,  or 

40  otherwise,  as  shall  be  in  the  constitution  or  by-laws  set  forth. 

41  6.  The  amount  of  its  capital  stock,  if  any,  and  the  number 

42  of  shares  into  which  it  is  divided. 

43  7.  If  there  is  a  capital  stock,  the  amount  actually  subscribed, 

44  and  by  whom. 

Commissioners'  Notb  :    Words  "  if  any  "  added  in  subdivision  6. 
Same,  for  certain  corporations,  what  further  to  contain. 

Sec.  291.     The   articles   of  incorporation  of   any   railroad, 

2  wagon  road,  telegraph,  or  telephone  organization,  must  also 

3  state: 

4  1.  The  kind  of  road,  telegraph,  or  telephone  intended  to  be 

5  constructed; 

6  2.  The  place  from  and  to  which  it  is  intended  to  be  run,  and 

7  all  the  intermediate  branches; 

8  3.  The  estimated  length  of  the  road,  telegraph  or  telephone 

9  line; 

10  4.  That  at  least  ten  per  cent  of  the  capital  stock  subscribed 

1 1  has  been  paid  in  to  the  treasurer  of  the  intended  corporation. 

Commissioners'  Note  :  The  words  "  or  telephone  "  inserted  to  meet  condi- 
tions now  existing  caused  by  the  inauguration  and  growth  of  telephone  com- 
panies. 
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Same,  how  and  by  whom  signed. 

Sec.  292.    The  articles  of  incorporation  must  be  subscribed 

2  by  five  or  more  persons,  a  majority  of  whom  must  be  residents 

3  of  this  state,  and  acknowledged  by  each  before  some  oflScer 

4  authorized  to  take  and  certify  acknowledgments  of  conveyances 

5  of  real  property. 

Certain  corporations,  prerequisites  to  filing  articles  of. 

Sec  293.     Each  intended  corporation  named  in  section  291, 

2  before  filing  articles  of  incorporation,  must  have  actually  sub- 

3  scribed  to  its  capital  stock,  for  each  mile  of  the  contemplated 

4  work,  the  following  amounts,  to  wit: 

5  1.  One  thousand  dollars  per  mile  of  railroads: 

6  2.  One  hundred  dollars  per  mile  of  telegraph  or  telephone 

7  lines; 

8  3.  Three  hundred  dollars  per  mile  of  wagon  roads. 

CoMMissiOKEBS*  NoTK I     The  words  "or  telephone"  inserted,  for  reasons 
given  in  note  to  section  291,  ante. 

Same. 

Sec  294.     Before  the  articles  of  incorporation  of  any  corpo- 

2  ration  referred  to  in  the  preceding  section  are  filed,  there  must 

3  be  paid,  for  the  benefit  of  the   corporation,  to  the  treasurer 

4  elected  by  the  subscribers,  ten  per  cent  of  the  amount  sub- 

5  scribed. 

Oath  of  officer  to  subscription  of  stock  and  payment  of  ten  per  centum 
thereon. 

Sec  295.     Before  the  secretary  of  state  issues  to  any  such 

2  corporation  a  certificate  of  the  filing  of  articles  of  incorpora- 

3  tion,  there  must  be  filed  in  his  office  an  affidavit  of  the  presi- 

4  dent,  secretary,  or  treasurer  named  in  the  articles,  that  the  re- 

5  quired  amount  of  the  capital  stock  thereof  has  been  actually 

6  subscribed,  and  ten  per  cent  thereof  actually  paid  to  a  treas- 

7  urer  for  the  benefit  of  the  corporation. 

Articles  of  incorporation  to  be  filed,  where.    Term  of  existence. 
Sec  296.     Upon  filing  the  articles  of  incorporation  in  the 

2  office  of  the  county  clerk  of  the  county  in  which  the  principal 

3  business   of  the   company  is   to   be   transacted,  and   a  copy 

4  thereof,  certified  by  the  county  clerk,  with   the  secretary  of 

5  state,  and  the  affidavit  mentioned  in  the  last  section,  where 

6  such  affidavit  is  required,  the  secretary  of  state  must  issue  to 

7  the  corporation,  over  the  great  seal  of  the  state,  a  certificate 

8  that  a  copy  of  the  articles,  containing  the  required  statement 

9  of  facts,  has  been  filed  in  his  office;  and  thereupon  the  persons 
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10  signing  the  articles,  and  their  associates  and  successors,  shall 

11  be  a  body  politic  and  corporate,  by  the  name  stated  in  the  cer- 

12  tificate,  and  for  the  term  of  fifty  years,  unless  it  is  in  the  ar- 

13  tides  of  incorporation  otherwise  stated,  or  in  this  code  other- 

14  wise  specially  provided. 

Same,  certified  copy  of,  evidence  of  what. 

Sec.  297.     A  copy  of  any  articles  of  incorporation  filed  in 

2  pursuance  of  this  chapter,  and  certified  by  the  secretary  of 

3  state,  or  by  the  county  clerk  of  the  county  where  the  original 

4  articles  shall  have  been  filed,  or  a  copy  of  a  certified  copy 

5  thereof  duly  certified  by  any  county  clerk  of  a  county  where 

6  said  certified  copy  is  filed,  must  be  received- in  all  the  courts 

7  of  this  state,  and  other  places,  as  prima  facie  evidence  of  the 

8  facts  therein  stated. 

CoiCHissioiTBBs'  NoTE :  The  amendment  providing  "for  a  copy  of  a  certi- 
fied copy,"  etc.,  is  inserted  to  enable  parties  to  secure  evidence  of  incorpora- 
tion in  any  county  where  a  copy  of  the  articles  of  incorporation  may  have 
been  filed. 

Members  and  stockholders  defined. 

Sec.  298.     The  owners  of  shares  in  a  corporation  which  has 

2  a  capital  stock  are  called  stockholders.     If  a  corporation  haB  no 

3  capital  stock,  the  corporators  and  their  successors  are  called 

4  members. 

Penalties  prescribed  for  failure  to  file  articles  of  incorporation. 

Sec  299.     No  corporation  hereafter  formed  shall  purchase,. 

2  locate,  or  hold  property  in  any  county  in  this  state,  except  in 

3  the  county  where  its  original  articles  of  incorporation  are  filed, 

4  without  filing  in  the  office  of  the  county  clerk  of  the  county 

5  in  which  suoh  property  is  situated,  within  sixty  days  after 

6  such  purchase  or  location  is  made,  a  copy  of  the  copy  of  its 

7  articles  of  incorporation  filed  in  the  office  of  the  secretary  of 

8  state,  duly  certified  by  such  secretary  of  state.     Every  corpo- 

9  ration  must  file  such  certified  copy  of  the  copy  of  its  articles  of 

10  incorporation  in  the  office  of  the  county  clerk  of  every  county 

11  in  this  state  in  which  it  holds  any  property,  except  the  county 

12  where  the  original  articles  of  incorporation  are  filed ;   and  if 

13  any  corporation  hereafter  acquire  any  property  in  any  county 

14  other  than  that  in  which  it  now  holds  property,  it  must,  within 

15  ninety  days  thereafter,  file  with  the  clerk  of  such  county  such 

16  certified  copy  of  the  copy  of  its  articles  of  incorporation.     The 

17  copies  so  filed  with  the   several   county  clerks  and  certified 

18  copies  thereof  shall  have  the  same  force  and  effect  in  evidence 

19  as  would  the  originals.     Any  corporation  failing  to  comply 
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20  with  the  provisions  of  this  section  shall  not  maintain  or  defend 

21  any  action  or  proceeding  in  relation  to  such  property,  its  rents, 

22  issues,  or  profits,  until  such  articles  of  incorporation,  and  such 

23  certified  copy  of  its  articles  of  incorporation,  and  such  certified 

24  copy  of  the  copy  of  its  articles  of  incorporation  shall  be  filed 

25  at  the  places  directed  in  this  article;  provided,  that  all  cor- 

26  porations  shall  be  liable  in  damages  for  any  and  all  loss  that 

27  may  arise  by  the  failure  of  such  corporation  to  perform  any  of 

28  the  foregoing  duties  within  the  time  mentioned  in  this  section ; 

29  and  provided  further ,  that  the  said  damages  may  be  recovered 

30  in  an  action  brought  in  any  court  of  this  state  of  competent 

31  jurisdiction,  by  any  party  or  parties*  suffering  the  same. 

CoMMiBSiONBBs'  NoTB :  The  first  amendment  consists  in  inserting  in  the 
first  sentence  the  exception  as  to  the  county  where  the  original  articles  of 
incorporation  are  filed,  thus  obviating  the  necessity  of  filing  a  copy  of  the 
copy  thereof  with  the  clerk  of  such  county.  The  second  amendment  strikes 
out  the  provision  requiring  corporations  to  file  certified  copies  within  ninety 
days  after  the  enactment  of  the  amendment  to  this  section  of  April  23, 1880 
(Amendments  isSO,  13),  which  by  lapse  of  time  is  rendered  unnecessary. 
The  words  "  by  the  general  law  and  this  section  "  have  been  substituted  by 
the  words  "  in  this  article."  The  remaining  change  transposes  clauses  in  the 
beginning  of  the  section. 

Sec.  300.     Omitted, 

GoMMissioNBBs'  NoTB :  Section  300,  referring  to  banking  corporations,  is 
transferred  to  Title  XlXa,  Chapter  I,  on  banking  corporations,  and  renum- 
bered section  567a. 

ARTICLE  II. 

BY-LAWS,  DIRECTORS,   BLBCTIONS  AND  MEETINGS. 

Section  301.    Adoption  of  by-laws,  when,  how,  and  by  whom. 

302.  Directors,  election  of,  etc. 

303.  By-laws   may   provide   for   what     Publication   of   certain 

notices,  ^tc. 

304.  By-laws,  recording  and  amendment  of. 

305.  Corporations,  how  governed.    Number  of  and  who  may  be 

directors.    Quorum  required  to  do  business.    Vacancies. 
307.    Directors,  election  of,  how  conducted. 
_     308.    Directors,  organization  of. 

309.  Dividends  to  be  declared  from  surplus  profits  only.    Liabili- 

ties of  directors. 

310.  Directors,  removal  from  office  of. 

311.  Justice  of  the  peace  may  issue  call  for  meeting  in  certain 

cases. 

312.  Majority  of  stock  must  be  represented  at  all  elections. 

313.  Executors  and  guardians  may  represent  stock. 

314.  Elections  may  be  postponed.    Stockholders  may  call  meet- 

ings, when. 

315.  Complaints  regarding  elections,  when  and  how  heard. 

316.  Liability  of  officers  for  false  reports,  etc. 

317.  Meeting,  by  written  consent  without  notice,  valid. 

319.  Meetings,  where  held. 

320.  Special  meetings,  how  cialled. 

321.  Corporation  may  change  place  of  business,  proceedings  on. 
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Adoption  of  by-laws,  when,  how,  and  by  whom. 

Sec.  301.     Every  corporation  formed  under  this  title  must, 

2  within  one  month  after  filing  articles  of  incorporation,  adopt  a 

3  code  of  by-laws  for  its  government  not  inconsistent  with  the 

4  constitution   and  laws  of  this   state.     The  assent  of  stock- 

5  holders  representing  a  majority  of  all  the  subscribed  capital 

6  stock,  or  of  a  majority  of  the  members,  if  there  be  no  capital 

7  stock,  is  necessary  to  adopt  by-laws,  if  they  are  adopted  at  a 

8  meeting*called  for  that  purpose;  and  in  the  event  of  such 

9  meeting  being  called,  two  weeks'  notice  of  the  same  by  adver- 

10  tisement  in  some  newspaper  published  in  the  county  n  which 

11  the  principal  place  of-  business  of  the  corporation  is  located,  or 

12  if  none  is  published  therein,  then  in  a  paper  published  in  an 

13  adjoining  county,  must  be  given  by  order  of  the  acting  presi- 

14  dent.     The  written  assent  of  the  holders  of  two-thirds  of  the 

15  stock,  or  of  two-thirds  of  the  members  if  there  be  no  capital 

16  stock,  shall  be  effectual  to  adopt  a  code  of  by-laws  without  a 

17  meeting  for  that  purpose. 

Directors,  election  of,  etc. 

Sec.  302.    The  directors  of  a  corporation  must  be  elected 

2  annually  by  the  stockholders  or  members,  and  if  no  provision  is 

3  made  in  the  by-laws  for  the  time  of  election,  the  election  must 

4  be  held  on  the  first  Tuesday  in  June.     Notice  of  such  election 

5  must  be  given,  and  the  right  to  vote  determined  as  prescribed 

6  in  section  301. 

By-laws  may  provide  for  what.    Publication  of  certain  notices,  etc. 

Sec.  303.     A  corporation  may,  by  its  by-laws,  where  no  other 

2  provision  is  specially  made,  provide  for: 

3  1.  The  time,  place,  and  manner  of  calling  and  conducting 

4  its  meetings,  and  may  dispense  with  notice  of  all  regular  meet- 

5  ings  of  stockholders  or  directors; 

6  2.  The  number  of  stockholders  or  members  constituting  a 

7  quorum; 

8  3.  The  mode  of  voting  by  proxy; 

9  4.  The  qualifications  and  duties  of  directors,  the  time  of  their 

10  annual  election,  and  the  mode  and  manner  of  giving  notice 

11  thereof; 

12  5.  The  compensation  and  duties  of  ofiicers; 

13  6.  The  manner  of   election  and  the  tenure  of  ofiice  of  all 

14  oflScers  other  than  the  directors; 

15  7.  Suitable  penalties  for  violations  of  by-laws,  not  exceeding, 

16  in  any  case,  one  hundred  dollars  for  any  one  offense; 

17  8.  The  issuance  of  certificates  for  stock  prior  to  full  payment, 
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18  under  such  restrictions  and  for  such  purposes  as  may  be  proper, 

19  and  the  disposition  of  the  stock  of  the  corporation  which  may 

20  be  purchased  by  it  at  sales  to  pay  delinquent  assessments; 

21  9.  The  newspaper  in  which  shall  be  published  all  notices  of 

22  the  meetings  of  stockholders,  or  board  of  directors,  notice  of 

23  which  is  required  to  be  published,  which  must  be  some  news- 

24  paper  published  in  the  county  where  the  principal  place  of 

25  business  of  the  corporation  is  located,  or  if  none  is  published 

26  therein,  then  a  newspaper  published  in  an  adjoining  county; 

27  provided,  that  when  the  by-laws  prescribe  the  newspaper  in 

28  which  said  publication  shall  be  made,  if  from  any  cause,  at  the 

29  time  any  publication  is  desired  to  be  made,  the  publication  of 

30  such  newspaper  shall  have  ceased,  the  board  of  directors  may, 

31  by  an  order  entered  on  the  records  of  the  corporation,  direct 

32  the  publication  to  be  made  in  some  other  newspaper  published 

33  in  the  county,  or  if   none  is  published  therein,  then  in  an 

34  adjoining  county. 

CoMidssioNEBS'  Note  :  Subdivision  9  of  the  amendment  as  proposed  by  the 
Commission  of  3.895  (p.  55,  Eeport  of  Commission  of  1895),  numbering  it  as 
subdivision  8  of  the  section  as  reported,  and  giving  the  present  subdivision  8 
4;herein  the  number  9.  This  change  is  proposed  for  the  reason  that  it  brings 
within  one  section  all  of  the  different  matters  which  may  ordinarily  be  pro- 
vided for  in  the  by-laws  of  a  corporation.  The  last  subdivision  has  been 
corrected  so  as  to  express  its  intent.  The  word  "and"  at  end  of  subdivision 
6  is  omitted,  as  upnecessary. 

By-laws,  recording  and  amendment  of« 

'  Sec.  304.     All  by-laws  adopted  must  be  certified  by  a  major- 

2  ity  of  the  directors  and  secretary  of  the  corporation,  and  cop- 

3  ied  in  a  legible  hand,  in  some  book  kept  in  the  ofiice  of  the 

4  corporation,  to  be  known  as  the  "  book  of  by-laws,"  and  no  by- 

5  law  shall  take  effect  until  so  copied,  and  the  book  shall  then 

6  be  opened  to  the  inspection  of  the  public  during  office  hours  of 

7  each  day  except  holidays.    The  by-laws  may  be  repealed  or 

8  amended,  or  new  by-laws  may  be  adopted,  at  the  annual  meet- 

9  ing,  or  at  any  other  meeting  of  the  stockholders  or  members, 

10  called  for  that  purpose  by  the  directors,  by  a  vote  representing 

11  two  thirds  of   the  subscribed  stock,  or  by  two  thirds  of    the 

12  members.    The  written  assent  of  the  holders  of  two  thirds  of 

13  the  stock,  or  two  thirds  of  the  members  if  there  be  no  capital 

14  stock,  shall  be  effectual  to  repeal  or  amend  any  by-law,  or  to 
16  adopt  additional  by-laws.    The  power  to  repeal  and  amend 

16  the  by-laws  and  adopt  new  by-laws,  may,  by  a  similar  vote  at 

17  any  such  meeting,  or  similar  written  assent,  be  delegated  to 

18  the  board  of  directors.     The  power,  when  delegated,  may  be  re- 

19  yoked  by  a  similar  vote,  at  any  regular  meeting  of  the  stock- 
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20  holders  or  members.    Whenever  any  amendment  or  new  by- 

21  law  is  adopted,  it  shall  be  copied  in  the  book  of  by-laws  with 

22  the  original  by-laws,  and  immediately  after  them,  and  shall 

23  not  take  effect  until  so  copied.     If  any  by-law  be  repealed,  the 

24  fact  of  repeal,  with  the  date  of  the  meeting  at  which  the  re- 

25  peal  was  enacted,  or  written  assent  was  filed,  shall  be  stated  in 

26  said  book,  and  until  so  stated  the  repeal  shall  not  take  effect. 

Corporations,   how   governed.     Number    of    and   who  may   be  directors. 
Quorum  required  to  do  business.    Vacancies. 

Sec,  305.     The  corporate  powers,  business,  and  property  of 

2  all  corporations  formed  under  this  title  must  be  exercised,  con- 

3  ducted,  and  controlled  by  a  board  of  not  less  than  five  nor 

4  more   than   eleven  directors,  to  be  elected  from  among  the 

5  holders  of  stock,  or,  where  there  is  no  capital  stock,  then  from 

6  the  members  of  such  corporations;  except  that  corporations 

7  formed,  or  to  be  formed,  for  the  purpose  of  erecting  and  manag- 

8  ing  halls  and  buildings  for  the  meetings  and  accommodation 

9  of  several  lodges,  or  societies,  of  any  benevolent  or  charitable 

10  order  or  organization,  and  in  connection  therewith,  the  leasing 

11  of  stores  and  oifices  in  such  building  or  buildings,  for  Qther 

12  purposes,  the  corporate  powers,  business,  and  property  thereof 

13  may  be  conducted,  exercised,  and  controlled  by  a  board  of  not 

14  less  than  five  nor  more  than  fifty  directors,  to  be  chosen  from 

15  among  the  stockholders  of   such  corporation,  or  from  among 

16  the  members  of  such  order  or  organization.     A  majority  of 

17  the  directors   must   be,  in   all   cases,  citizens   of   this   state. 

18  Directors  of  corporations  for  profit  must  be  holders  of  stock 

19  therein,  in  an  amount  to  be  fixed  by  the  by-laws  of  the  cor- 

20  poration.     Directors  of  all  other  corporations  must  be  mem- 

21  bers  thereof.     Unless   a   quorum   is  present   and   acting,  no 

22  business  performed  or  act  done  is  valid,  as  against  the  corpor- 

23  ation.     Whenever  a  vacancy  occurs  in  the  office  of  director, 

24  unless  the  by-laws  of  the  corporation  otherwise  provide,  such 

25  vacancy  must  be  filled  by  an  appointee  of  the  board. 

Sec.  306.     Omitted. 

CoMMissiONBBs'  NoTB :  Bj  an  act  approved  March  10, 1889  (Stats.  1888,  365), 
this  section  was  repealed,  and  for  that  reason  has  been  omitted. 

Directors,  election  of,  how  conducted. 

Sec.  307.     All  elections  must  be  by  ballot,  and  every  stock- 

2  holder  shall  have  the  right  to  vote  in  person  or  by  proxy  the 

3  number  of  shares  standing  in  his  name,  as  provided  in  section 

4  312,  for  as  many  persons  as  there  are  directors  to  be  elected,  or 

5  to  cumulate  said  shares  and  give  one  candidate  as  many  votes 
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6  as  the  number  of  directors  multiplied  by  the  number  of  his 

7  shares  of  stock  shall  equal,  or  to  distribute  them  on  the  same 

8  principle  among  as  many  candidates  as  he  shall  think  fit.     In 

9  corporations  having  no  capital  stock,  each  member  of  the  cor- 

10  poration  may  cast  as  many  votes  for  one  director  as  there  are 

11  directors  to  \>e  elected,  or  may  distribute  the  same  among  any 

12  *  or  all  of  the  candidates.     In  either  case,  the  directors  receiving 

13  the  highest  number  of  votes  shall  be  declared  elected.     The 

14  provisions  of  this  section,  so  far  as  it  relates  to  cumulative 

15  voting,  shall  not  apply  to  literary,  religious,  scientiiSc,  social, 

16  or  benevolent  societies,  unless  it  shall  be  so  provided  in  their 

17  by-laws  or  rules. 

Commissioners'  Note:    The   words  "of   this  code"  of  present  section, 
omitted. 

Directors,  organization  of. 

Sec.  308.     Immediately  after   their  election,   the  directors 

2  must  organize  by  the  election  of  a  president,  who  must  be  one 

3  of  their  number,  a  secretary,  and  treasurer.     They  must  per- 

4  form  the  duties  enjoined  on  them  by  law  and  the  by-laws  of  the 

5  corporation.     A  majority  of  the  directors  is  a  sufficient  number 

6  to  form  a  board  for  the   transaction  of  business,  and  every 

7  decision  of  a  majority  of  the  directors  forming  such  board, 

8  made  when  duly  assembled,  is  valid  as  a  corporate  act. 

Dividends  to  be  declared  from  surplus  profits  only.    Liabilities  of  directors. 

Sec.  309.     The  directors  of    corporations   must  not  make 

2  dividends,  except  from  the  surplus   profits  arising  from  the 

3  business  thereof;  nor  must  they  create  debts  beyond  their  sub- 

4  scribed  capital  stock  ;  nor  must  they  divide,  withdraw,  or  pay 

5  to  the  stockholders,  or  any  of  them,  any  part -of  the  capital 

6  stock,  except  as  hereinafter  provided,  nor  reduce  or  increase 

7  the  capital  stock,  except  as  herein  specially  provided.     For  a 

8  violation  of  the  provisions  of  this  section,  the  directors  under 

9  whose  administration  the  same  may  have  happened  (except 

10  those  who  may  have  caused  their  dissent  therefrom  to  be  entered 

11  at  large  on  the  minutes  of  the  directors  at  the  time,  or  were  not 

12  present  when  the  same  did  happen)  are,  in  their  individual  and 

13  private  capacity,  jointly  and  severally  liable  to  the  corpora- 

14  tion,  and  to  the  creditors  thereof,  in  the  event  of  its  dissolu- 

15  tion,  to  the  full  amount  of  the  capital  stock  so  divided,  with- 

16  drawn,  paid  out,  or  reduced,  or  debt  contracted  ;  and  no  stat- 

17  ute  of  limitations  is  a  bar  to  any  suit  against  such  directors 

18  for  any  sums  for  which  they  are  liable  by  this  section  ;  pro- 
Id  vided,  however,  that  where  a  corporation  has  been  heretofore  or 
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20  may  hereafter  be  formed  for  the  purpose,  among  other  things, 

21  of  acquiring,  holding,  and  selling  real  estate,  water,  and  water 

22  rights,  the  directors  of  such  corporation  may,  with  the  consent 

23  of  stockholders  representing  two  thirds  of  the  capital  stock 

24  thereof,  given  at  a  meeting  called   for  that  purpose,   divide 

25  among  the  stockholders  the  land,  water,  or  water  rights  so  by 

26  such  corporation  held,  in  the  proportions  to  which  their  h^ld- 

27  ings  of  such  stock  at  the  time  of  such  division  would  entitle 

28  them.     All  conveyances  made  by  the  corporation  in  pursuance 

29  of  this  section  shall  be  made  and  received  subject  to  the  debts 

30  of  such  corporation   existing  at  the  date  of  the  conveyance 

31  thereof.     Nothing  herein  shall  prohibit  a  division  and  distri- 

32  bution  of  the  capital  stock  of  any  corporation  which  remains 

33  after  the  payment  of  all  its  debts,  upon  its  dissolution,  or  the 

34  expiration  of  its  term  of  existence. 

CoMMissiONBBs'  NoTB :  The  words  "nor  must  they  divide,  withdraw,  or 
pay  to '  the  stockholders,  or  any  of  them,  any  part  of  the  capital  stock," 
where  they  first  appear  in  present  section,  are  omitted  as  superfluous,  the 
same  appearing  again  in  the  section. 

Directors,  removal  from  office  of. 

Sec.  310.     No  director  shall  be  removed  from  oflBlce,  unless 

2  by   a  vote  of  two  thirds   of  the  members,  or  of  stockholders 

3  holding  two  thirds  of  the  capital  stock,  at  a  general  meeting 

4  held  after  previous  notice  of  the  time  and  place,  and  of  the 

5  intention  to  propose  such  removal.     Meetings  of  stockholders 

6  for   this   purpose  may  be   called   by  the  president,  or  by  a 

7  majority  of  the    directors,   or  by   members  or    stockholders 

8  holding  at  least  one  half  of  the  votes.     Such  calls  must  be  in 

9  writing,  and  addressed  to  the  secretary,  who  must  thereupon 

10  give  notice  of  the  time,  place,  and  object  of  the  meeting,  and 

11  by  whose  order  it  is  called.     If  the  secretary  refuse  to  give 

12  the  notice,  or  if  there  is  none,  the  call   may  be   addressed 

13  directly  to  the  members  or  stockholders,  and  be.  served  as  a 

14  notice,  in  which  case  it  must  specify  the  time  and  place  of 

15  meeting.    The  notice  must  be  given  in  the  manner  provided 

16  in  section  301,  unless  other  express  provision  has  been  made 

17  therefor  in  the  by-laws.     In  case  of  removal,  the  vacancy  may 

18  be  filled  by  election  at  the  same  meeting. 

Commissioners'  Note  :  The  words  "of  this  title"  omitted  after  the  refer- 
ence to  section  301. 

Justice  of  the  peace  may  issue  call  for  meeting  in  certain  cases. 

Sec.  311.     Whenever,  from  any  cause,  there  is  no  person 

2  authorized  to  call  or  to  preside  at  a  meeting  of  a  corporation, 

3  any  justice  of  the  peace  of  the  county  where  such  corporation 
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4  is  established  may,  on  written  application  of  three  or  more  of 

5  the  stockholders  or  of  the  members  thereof,  issue  a  warrant  to 

6  one  of  the  stockholders  or  members,  directing  him  to  call  a 

7  meeting  of  the  corporation,  by  giving  the  notice  required,  and 

8  the  justice  may,  in  the  same  warrant,  direct  such  person  to  pre- 

9  side  at  such  meeting  until  a  clerk  is  chosen  and  qualified,  if 

10  there  is  no  other  officer  present  legally  authorized  to  preside 

11  thereat. 

Majority  of  stock  must  be  represented  at  aU  elections. 

Sec.  312.     At  all  elections  or  votes  had  for   any  purpose 

2  there  must  be  a  majority  of  the  subscribed  capital  stock,  or 

3  of  the  members,  represented,  either  in  person  or  by  proxy  in 

4  writing.     Every  person  acting  therein,  in  person  or  by  proxy 

5  or  representative,  must  be  a  member  thereof  or  a  bona  fide 

6  stockholder,  having  stock  in  his  own  name  on  the  stock  books 

7  of  the  corporation  at  least  ten  days  prior  to  the  election.     Any 

8  vote  or  election  had  other  than  in  accordance  with  the  provis- 

9  ions  of  this  article  is  voidable  at  the  instance  of  absent  or  any 

10  stockholders  or  members,  and  may  be  set  aside  by  petition  to 

11  the  superior  court  of  the  county  where  the  same  was  held. 

12  Any  regular  or  called  meeting  of  the  stockholders  or  mem- 

13  bers  may  adjourn  from  day  to  day,  or  from  time  to  time,  if  for 

14  any  reason  there  is  not  present  a  majority  of  the  subscribed 

15  stock  or  members,  or  no  election  had — such  adjournment  and 

16  the  reasons  therefor  being  recorded  in  the  journal  of  proceed- 

17  ings  of  the  board  of  directors. 

Commissioners'  Notb  :    The  title  of  the  court  changed  to  superior  courts 
to  comply  with  constitution. 

Executors  and  guardians,  may  represent  stock. 

Sec.  313.     The  shares  of  stock  of  an  estate  of  a  minor,  or 

2  insane  person,  may  be  represented  by  his  guardian,  and  of  a 

3  deceased  person  by  his  executor  or  administrator. 

Elections  may  be  postponed.    Stockholders  may  call  meetings,  when. 

Sec.  314.     If  from  any  cause  an  election  does  not  take  place 

2  on  the  day  appointed  in  the  by-laws,  it  may  be  held  on  any 

3  day  thereafter  as  is  provided  for  in  such  by-laws,  or  to  which 

4  such  election  may  be  adjourned  or  ordered  by  the  directors. 

5  If  an  election  has  not  been  held  at  the  appointed  time,  and  no 

6  adjourned  or  other  meeting  for  the  purpose  has  been  ordered 

7  by  the  directors,  a  meeting  may  be  called  by  the  stockholders 

8  as  provided  in  section  310. 

Commissioners'  Notb:    The  words  "of   this  article"  omitted  after  the 
reference  to  section  310. 
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Complaints  regarding  elections,  when  and  how  heard. 

Sec.  315.     Upon  the  application  of  any  person  or  body  cor- 

2  porate  aggrieved  by  any  election  held  by  any  corporate  body, 

3  the  superior  court  of  the  county,  or  city  and  county  in  which 

4  such  election  is  held,  must  proceed  forthwith  to  hear  the  allega- 

5  tions  and  proofs  of  the  parties,  or  otherwise  inquire  into  the 

6  matters  of  complaint,  and  thereupon  confirm  the  election,  order 

7  a  new  one,  or  direct  such  other  relief  in  the  premises  as  accords 

8  with  right  and  justice.     Upon  filing  the  petition,  and  before  any 

9  further  proceedings  are  had  under  this  section,  five  days'  notice 

10  of  the  hearing  must  be  given,  under  the  direction  of , the  court 

11  or  the  judge  thereof,  to  the  adverse  party  or  those  to  be  affected 

12  thereby. 

CoMMissiONBBs'  NoTB:    Title  of  court  changed  to  comply  with  the  consti- 
tation.    The  words  "county  or  city  and  county"  substituted  for  "district." 

Liability  of  officers  for  false  reports,  etc. 

Sec.  316.     Any  officer  of  a  corporation  who  willfully  gives 

2  a    certificate,  or  willfully   makes   an   official  report,   public 

3  notice,  or  entry  in  any  of  the  records  or  books  of  the  corpora- 

4  tion,  concerning  the  corporation  or  its  business,  which  is  false 

5  in   any  material   representation,  shall   be  liable   for  all  the 

6  damages  resulting  therefrom  to  any  person  injured  thereby; 

7  and  if  two  or  more  officers  unite  or  participate  in  the  commis- 

8  sion  of  any  of  the  acts  herein  designated,  they  shall  be  jointly 
^  and  severally  liable. 

Meeting,  by  written  consent,  without  notice,  valid. 

Sec.  317.     When  all  the  stockholders  or  members  of  a  cor- 

2  poration  are  present  at  any  meeting,  however  called  or  noti- 

3  fied,  and  sign  a  written  consent  thereto  on  the  record  of  such 

4  meeting,  the  doings  of  such  meeting  are  as  valid  as  if  had  at  a 

5  meeting  legally  called  and  noticed.     The  stockholders  or  mem- 

6  bers  of  such  corporation,  when  so  assembled,  may  elect  officers, 

7  fill  all  vacancies  then  existing,  and  may  act  upon-  such  other 

8  business  as  might  lawfully  be  transacted  at  regular  meetings 

9  of  the  corporation. 

OoMMissioNBBs'  NoTB :  Scctlons  317  and  318,  as  proposed  by  the  Commis- 
sion of  18d5,  have  been  united. 

Sec  318.     Omitted. 

Commissioners'  Notb  :    The  repeal  of  this  section  is  recommended,  ita 
provisions  haying  been  incorporated  in  section  317,  ante. 

Meetings,  where  held.  » 

Sec  319.     The  meetings  of  the  stockholders  and  board  of 

2  directors  of  a  corporation  must  be  held  at  its  office  or  principal 

3  place  of  business. 
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Special  meetings,  how  called. 

Sec.  320.    When  no  provision  is  made  in  the  by-laws  for 

2  regular  meetings  of  the  directors,  and  the  mode  of  calling 

3  special  meetings,  all  meetings  must  be  called  by  special  notice 

4  in  writing,  to  be  given  to  each  director  by  the  secretary,  on  the 
6  order  of  the  president,  or  if  there  be  none,  on  the  order  of  two 
6    directors. 

Corporations  may  change  place  of  business,  proceedings  on. 

Sec.  321.     Any  corporation  that  has  been  or  may  be  created 

2  under  the  laws  of  this  state  may  change  its  principal  place  of 

3  business  from  one  place  to  another  in  the  same  county,  or  from 

4  one  county,  city,  city  and  county,  or  town,  to  another  county, 
6    city,  city  and  county,  or  town,  within  this  state.     Before  such 

6  change  is  made  the  consent,  in  writing,  of  the  holders  of  two 

7  thirds  of  the  capital  stock,  or  a  majority  of  the  members  if 

8  there  be  no  capital  stock,  must  be  obtained  and  filed  in  the 

9  oflSce  of  the  corporation.     When  such  consent  is  obtained  and 

10  filed,  notice  of  the  intended  removal,  or  change,  must  be  pub- 

11  lished  at  least  once  a  week,  for  three  successive  weeks,  in  some 

12  newspaper  published  in   the  county  wherein   said  principal 

13  place  of  business  i«  situated,  if  there  is  one  published  therein 

14  (if  not,  in  a  newspaper  published  in  an  adjoining  county), 

15  giving  the  name  of  the  county,  or  city,  where  it  is  situated, 

16  and  that  to  which  it  is  intended  to  remove  it.     When  the  pub- 

17  lication  of  such  notice  has  been  completed,  the  directors  of  the 

18  corporation  must  file  in  the  oflSces  of  the  clerks  of  the  counties 

19  from  and  to  which  such  change  has  been  made,  and  in  the 

20  oflSce  of  the  secretary  of  ptate,  certified  copies  of, the  written 

21  consent  of  the  stockholders  to  such  change,  and  of  the  notice  of 

22  such  change,  and  proof  of  publication  thereof,  also  a  certificate 

23  that  the  proposed  removal  has  taken  place;  and  thereafter  the 

24  principal  place  of  business  of  the  corporation  is  at  the  place 
26  to  which  it  is  removed. 

CoMMiBSiONBBS'  NoTB :    The  present  section  321,  haying  reference  to  hank- 
ing matters  exclnsiyely,  has  been  transferred  to  proposed  Title  XlXa,  Chapter 
I,  on  Banking  Corporations,  and  renumbered  section  567a. 

The  present  section  321a,  amended,  has  been  put  in  its  place  under  this 
article  and  numbered  32L.  To  it  has  been  added,  in  an  amended  form,  to 
complete  the  subject  in  its  proper  place,  present  section  585. 

The  words  "place  to  another  in  the  same  county,  or  from  one  city  or  county 
to  another  city  or  county"  in  the  present  section  321a  are  omitted,  and  the 
^ords  "place  to  another  in  the  same  county  or  from  one  county,  city,  city 
and  county,*  or  town  to  another  city,  city  and  county,  or  town,"  inserted  in 
lieu  thereof. 

The  words  "or  a  majority  of  the  members  if  there  be  no  capital  stock"  are 
inserted  after  the  words  "capital  stock,"  to  harmonize  this  section  with  the 
remainder  of  this  title. 
6— <XJ 
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The  words  "published  in"  are  inserted  after  the  word  "newspaper"  where  it 
occurs  the  second  time,  to  fully  express  what  is  intended. 

That  portion  of  the  section  as  reported  commencing  with  the  words  "when 
the  publication  of  such  notice,"  ete.,  is  taken  substantially  from  present 
section  685. 

The  former  section  584,  applicable  to  mining  corporations  alone,  was 
repealed  April  3,  1876  (Am.  1875-76,  73),  and  on  the  same  day  substantially 
re-enacted  as  section  321a,  already  herein  referred  to,  but  made  general  in  its 
effect.  The  result  of  said  repeal,  and  re-enactment,  was  to  divide  the  subject, 
as  the  section  providing  how  a  corporation  should  proceed  to  effect  a  change 
of  its  principal  place  of  business  was  thus  made  applicable  to  all  corporations, 
while  the  section  providing  for  publication  of  notice  of  such  intended 
change,  remaining  in  the  chapter  on  mining  corporations,  affected  only  such 
corporations. 

United,  as  above  stated  in  this  chapter,  provision  is  fully  made  for  all 
corporations. 

CHAPTER  II. 

CORPORATE   STOCK. 
ARTICLE  I. 

STOCK  AND  STOCKHOLDBBS. 

Section  322.    Individual  liability  of  stockholders,  released,  when. 

323.  Certificates  of  stock,  when  issued. 

324.  Shares,  transfer  of. 

326.    Transfer  of  shares  held  by  married  women.    Dividends,  pay- 
able how  and  to  whom. 

326.  Shares  of  non-resident  stockholders,  bond  required  on  trans- 

fer, when. 

327.  Directors,  contract  to  relieve  from  constitutional  liability,. 

void. 

Individual  liability  of  stockholders,  released,  when. 

Sec.  322.     Each  stockholder  of  a  corporation  is  individually 

2  and  personally  liable  for  such  portions  of  its  debts  and  liabil- 

3  ities  as  the  amount  of  stock  or  shares  owned  by  him  bears  to 

4  the  whole  of  the  subscribed  capital   stock  or  shares  of  the 

5  corporation,  and  for  a  like  proportion  only  pf   each  debt  or 

6  claim  against  the  corporation.     Any  creditor  of  the  corpora- 

7  tion    may   institute    joint    or    several   actions    against    any 

8  of    its    stockholders,    for     the     proportion     of     his     claim 

9  payable    by    each,   and    in    such    action    the    court    must 

10  ascertain     the      proportion    of     the     claim    or     debt     for 

11  which    each    defendant   is   liable,   and   a  several    judgment 

12  must    be    rendered  against  each,  in    conformity    therewith. 

13  If    any  stockholder  pays  his   proportion   of   any  debt  due 

14  from  the  corporation,  incurred  while  he  was  such  stockholder,. 

15  he  is  relieved  from  any  further  personal  liability  for  such  debt, 

16  and  if  an  action  has  been  brought  against  him  upon  such  debt, 

17  it  shall  be  dismissed,  as  to  him,  upon  his  paying  the  costs,  or 
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18  such  proportion  thereof  as  may  be  properly  chargeable  against 

19  him.    The  liability  of  each  stockholder  is  determined  by  the 

20  amount  of  stock  or  shares  owned  by  him  at  the  time  the  debt 

21  or  liability  was  incurred;  arid  such  liability  is  not  released  by 

22  any  subsequent  transfer  of  stock.    The  term  stockholder,  as 

23  used  in  this  section,  shall  apply  not  only  to  such  persons  as 

24  appear  by  the  books  of  the  corporation  to  be  such,  but  also  to 
26  every  equitable  owner  of  stock,  although  the  same  appear  on 

26  the  books  in  the  name  of  another;  and  also  to  every  person 

27  who  has  advanced  the  installments  or  purchase  money  of  stock 

28  in  the  name  of  a  minor,  so  long  as  the  latter  remains  a  minor; 

29  and  also  to  every  guardian,  or  other  trustee,  who  voluntarily 

30  invests  any  trust  funds  in  the  stock.     Trust  funds  in  the  hands 

31  of  a  guardian,  or  trustee,  shall  not  be  liable  under  the  provi- 

32  sions  of  this  section,  by  reason  of  any  such  investment;  nor 

33  shall  the  person  for  whose  benefit  the  investment  is  mad>e 

34  be  responsible  in  respect  to  the  stock  until  he  becomes  com- 

w 

35  petent  and  able  to  control  the  same;  but  the  responsibility 

36  of  the  guardian  or  trustee  making  the  investment  shall  con- 

37  tinue  until  that  period.     Stock  held  as  collateral  security,  or 

38  by  a  trustee,  or  in  any  other  representative  capacity,  does  not 

39  make  the  holder  thereof  a  stockholder  within  the  meaning  of 

40  this  section,  except  in  the  cases  above  mentioned,  so  as  to 

41  charge  him  with  any  proportion  of  the  debts  or  liabilities  of 

42  the  corporation;  but  the  pledgor,  or  person  or  estate  repre- 

43  sented,  is  to  be  deemed   the    stockholder,   as  respects   such 

44  liability.  In  corporations  having  no  capital  stock,  each  mem- 
46  ber  is  individually  and  personally  liable  for  his  proportion  of 

46  its  debts  and  liabilities,  and  similar  actions  may  be  brought 

47  against  him,  either  alone  or  jointly  with  other  members,  to 

48  enforce  such   liability,   as   by  this   section   may  be  brought 

49  against  one  or  more  stockholders,  and  similar  judgments  may 

50  be  rendered.  The  liability  of  each  stockholder  of  a  corpora- 
61  tion  formed  under  the  laws  of  any  other  state  or  territory  of 
52  the  United  States,  or  of  any  foreign  country,  and  doing  business 

63  within  this  state,  shall  be  the  same  as  the  liability  of  a  stock- 

64  holder  of  a  corporation   created  under   the  constitution  -and    . 
55  laws  of  this  state. 

Certificates  of  stock,  when  issued. 

Sec.  323.     All  corporations  for  profit  must  issue  certificates 

2  for  stock  when  fully  paid  up,  signed  by  the  president  and  sec- 

3  retary,  and  must  issue  such  certificates  prior  to  full  payment 
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4    under  such  restrictions  and  for  such  purposes  as  their  by-laws 
6    may  provide. 

CoMMissiONBBs'  NoTB :  The  amendment  to  this  section  is  made  to  make  it 
harmonize  with  an  amendment  to  section  303,  to  the  effect  that  hy-law8  may 
provide  under  what  circumstances  certificates  may  be  issued  for  stock,  when 
not  fully  paid  up. 

Shares,  transfer  of. 
Sec.  324.    Whenever  the  capital  stock  of  any  corporation  is 

2  divided  into  shares,  and  certificates  therefor  are  issued,  such 

3  shares  of  stock,  except  as  hereinafter  provided,  are  personal 

4  property,  and  may  be  transferred  by  indorsement  by  the  sig- 
6    nature  of  the  proprietor,  his  agent,  attorney,  or  legal  repre- 

6  sentative,  and  the  delivery  of  the  certificate;  but  such  transfer 

7  is  not  valid,  except  as  to  the  parties  thereto,  until  the  same  is 

8  so  entered  upon  the  books  of  the  corporation  as  to  show  the 

9  names  of  the  parties  by  whom  and  to  whom  transferred,  the 

10  number  of  the  certificate,  the  number  or  designation  of  the 

11  shares,  and  the  date  of  transfer;  provided^  however,  that  any 

12  corporation  organized  for  or  engaged  in  the  business  of  selling, 

13  distributing,  supplying,  or  delivering  water  for  irrigation  pur- 

14  poses  or  for  domestic  use,  may  in  its  by-laws  provide  that 

15  water  shall  only  be  so  sold,  distributed,  supplied,  or  delivered  to 

16  owners  of  its  capital  stock,  and  that  such  stock  shall  be  appur- 

17  tenant  to  certain  lands  when  the  same  are  described  in  the 

18  certificate  issued  therefor;  and  when  such  certificate  shall  be 

19  so  issued,  and  a  certified  copy  of  such  by-law  recorded  in  the 

20  office  of  the  county  recorder  in  the  county  where  such  lands 

21  are  situated,  the  shares  of  stock  so  located  on  any  land  shall 

22  only  be  transferred  with   said  lands,  and  shall  pass  as   an 

23  appurtenance  thereto. 

Transfer  of  shares  held  hy  married  women.    Dividends  payable,  how  and  to 
whom. 

Sec.  325.    Shares  of  stock  in  corporations  held  or  owned  by 

2  a  married  woman  may  be  transferred  by  her,  her  agent  or 

3  attorney,  without  the  signature  of  her  husband,  in  the  same 

4  manner  as  if  such  married  woman  were  a/emme  sole.     All  divi- 

5  dends  payable  upon  any  shares  of  stock  of  a  corporation  held 

6  by  a  married  woman  may  be  paid  to  such  married  woman,  her 

7  agent  or  attorney,  in  the  same  manner  as  if  she  were  unmarried, 

8  and  it  is  not  necessary  for  her  husband  to  join  in  a  receipt 

9  therefor;  and  any  proxy  or  power  given  by  a  married  woman, 

10  touching  any  shares  of  stock  of  any  corporation  owned  by  her, 

11  is  valid  and  binding  without  the  signature  of  her  husband,  the 

12  same  as  if  she  were  unmarried. 
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Shares  of  non-resident  stockholders.    Bond  required  on  transfer,  when. 

Sec.  326.    When  the  shares  of  stock  in  a  corporation  are 

2  owned  by  parties  residing  out  of  the  state,  the  president,  secre- 

3  tary,  or  directors  of  the  corporation,  before  entering  any  transfer 

4  of  the  shares  on  its  books  or  issuing  a  certificate  therefor  to  the 

5  transferee,  may  require  from  the  attorney  or  agent  of  the  non- 

6  resident  owner,  or  from  the  person  claiming  under  the  transfer, 

7  an  affidavit  or  other  evidence  that  the  non-resident  owner  was 

8  alive  at  the  date  of  the  transfer,  and  if  such  affidavit  or  other 

9  satisfactory  evidence  be  not  furnished,  may  require  from  the 

10  attorney,  agent,  or  claimant,  a  bond  of  indemnity,  with  two 

11  sureties,  satisfactory  to  the  officers  of  the  corporation,  or,  if  not 

12  BO  satisfactory,  then  one  approved  by  a  judge  of  the  superior 

13  court  of  the  county  in  which  the  principal  office  of  the  corpora- 

14  tioh  is  situated,  conditioned  to  protect  the  corporation  against 

15  any  liability  to  the  legal  representatives  of  the  owner  of  the 

16  shares,  in  case  of  his  or  her  death  before  the  transfer;  and  if 

17  such  affidavit  or  other  evidence  or  bond  be  not  furnished  when 

18  required,  as  herein  provided,  neither  the  corporation,  nor  any 

19  officer  thereof,  shall  be  liable  for  refusing  to  enter  the  transfer 

20  on  the  books  of  the  corporation. 

Directors,  contract  to  relieve  from  constitutional  liability,  void. 

Sec.  327.    Any  contract  or  contracts,  verbal  or  written,  here- 

2  after  made,  whereby  it  is  sought  directly  or  indirectly  to  relieve 

3  any  director  or  trustee  of  any  corporation  or  joint-stock  associa- 

4  tion  from  any  liability  imposed  by  section  3  of  Article  XII  of 

5  the  constitution  of  California,  are  hereby  declared  to  be,  and 

6  shall  be,  null  and  void. 

ARTICLE  11. 

ASSBSBMBNTS  OF  STOCK. 

Section  331.  Assessments,  levy  of. 

332.  Same,  amount  of. 

333.  Same,  when  can  be  levied. 

334.  Same,  order  levying,  what  shall  contain. 

335.  Same,  notice  of. 

336.  Notice,  service  and  publication  of. 

337.  Delinquent  notice,  form  of. 

338.  Same,  contents  of. 

339.  Same,  publication  of. 

340.  Jurisdiction  to  sell  stoek,  how  acquired. 

341.  Sale  to  b^  by  public  auction. 

342.  Highest  bidder  for  smallest  number  of  shares  the  purchaser. 

343.  Corporation  may  purchase,  when.    No  assessments  or  divi- 

dends thereon,  when. 

344.  Stock  purchased  by  corporation,  disposition  of  remainder 

sufficient  for  what  purposes. 
'  845.    Delinquent  sale,  time  of ;  extended,  how  and  when. 
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Section  346.  AssessmeDts,  invalid,  when. 

347.  Action  lor  recovery  of  stock,  and  limitation  thereof. 

348.  Publication  of  notice,  how  proved. 

349.  Sale  waiver  of.    Action  to  recover  assessment. 

Assessments,  levy  of. 

Sec.  331.    The  directors  of  any  corporation  formed  or  exist- 

2  ing  under  the  laws  of  this  state,  after  one  fourth  of  its  capital 

3  stock  has  been   subscribed,  may,  for   the  purpose  of   paying 

4  expenses,  conducting  business,  or  paying  debts,  levy  and  collect 

5  assessments  upon  the  subscribed  capital  stock  thereof,  in  the 

6  manner  and  form,  and  to  the  extent  provided  herein. 

Same,  amount  of. 

Sec.  332.     No  one  assessment  must  exceed  ten  per  cent  of 

2  the  amount  of  the  capital  stock  named  in  the  articles  of  incor- 

3  poration,  except  in  the  cases  in  this  section  otherwise  provided 

4  for,  as  follows  : 

5  1.  If  the  whole  capital  of  a'  corporation  has  not  been  paid 

6  up,  and  the  corporation  is  unable  to  meet  its  liabilities,  or  to 

7  satisfy  the  claims  of  its  creditors,  the  assessment  may  be  for 

8  the  full  amount  unpaid  upon  the  capital  stock ;  or  if  a  less 

9  amount  is  sufficient,  then  it  may  be  for  such  a  percentage  as 

10  will  raise  that  amount. 

11  2.  The  directors  of  railroad  corporations  may  assess  the  cap- 

12  ital  stock  in  installments  of  not  more  than  ten  per  cent  per 

13  month,  unless  in  the  articles  of  incorporation  it  is  otherwise 

14  provided; 

15  3.  The  directors  of   fire  or  marine  insurance  corporations 

16  may  assess  such  a  percentage  of  the  capital  stock  as  they  deem* 

17  proper. 

Same,  when  can  be  levied. 

Sec.  333.     No  assessment  must  be  levied  while  any  portion 

2  of  a  previous  one  remains  unpaid ;  unless  : 

3  1.  The  power  of  the  corporation  has  been  exercised  in  accord- 

4  ance  with  the  provisions  of  this  article  for  the  purpose  of  col- 

5  lecting  such  previous  assessment ; 

6  2.  The  collection    of   the    previous    assessment   has   been 

7  enjoined ;  or, 

8  3.  The  assessment  falls  ^within  the  provisions  of  either  the 

9  first,  second,  or  third  subdivisions  of  section  332. 


Same,  order  levying,  what  shall  contain. 

Sec  334.     Every  order  levying  an  assessment  must  specify 

2  the  amount  thereof,  when,  to  whom,  and  where  payable  ;  fix  a 

3  day,  subsequent  to  the  full  term  of  publication  of  the  assess- 
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4  ment  notice,  on  which  the  unpaid  assessments  shall  be  delin- 

5  quent,  not  less  than  thirty  nor  more  than  sixty  days  from  the 

6  time  of  making  the  order   evying  the  assessment ;  and  a  day 

7  for  the  sale  of  delinquent  stock,  not  less  than  fifteen  nor  more 
S  than  sixty  days  from  the  day  the  stock  is  declared  delinquent. 

Same,  notice  of. 

Sec.  335.     Upon  the  making  of  the  order,  the  secretary  shall 

2  cause  to  be  published  a  notice  thereof,  in  the  following  form  : 

3  (Name  of  corporation  in  full.     Location  of  principal  place 

4  of  business.)     Notice  is  hereby  given,  that  at  a  meeting  of  the 

5  directors,  held  on  the  (date),  an  assessment  of  (amount)  per 

6  share  was  levied  upon  the  capital  stock  of  the  corporation, 

7  payable  (when,  to  whom,  and  where).     Any  stock  upon  which 

8  this  assessment  shall  remain  unpaid  on  the  (day  fixed)  will  be 

9  delinquent  and  advertised  for  sale  at  public  auction,  and,  unless 

10  payment  is  made  before,  will  be  sold  on  the  (d^y  appointed), 

11  to  pay  the  delinquent  assessment,  together  with  costs  of  adver- 

12  tising  and  expenses  of  sale. 

13  (Signature  of  secretary,  with  location  of  office.) 

Notice,  service,  and  publication  of. 

Sec.  336.     The  notice  must  be  personally  served  upon  each 

2  stockholder,  or,  in  lieu  of  personal  service,  must  be  sent  through 

3  the  mail,  addressed  to  each  stockholder  at  his  place  of  resi- 

4  dence,  if  known,  and* if  not  known,  at  the  place  where  the 
6     principal  office  of  the  corporation  is  situated,  and  be  published 

6  once  a  week,  for  four  successive  weeks,  in  some  newspaper  of 

7  general  circulation  and  devoted  to  the  publication  of  general 

8  news,  published  at  the  place  designated  in  the  articles  of  incor- 

9  poration  as  the  principal  place  of  business,  and  also  in  some 

10  newspaper  published  in  the  county  in  which  the  works  of  the 

11  corporation  are  situated,  if  a  paper  be  published  therein.     If 

12  the  works  of  the  corporation  are  not  within  a  state  or  territory 

13  of  the  United  States,  publication  in  a  paper  of  the  place  where 

14  they  are  situated  is  not  necessary.    If  there  be  no  newspaper 

15  published  at  the  place  designated  as  the  principal  place  of 

16  business   of  the  corporation,  then  the   publication  must  be 

17  made  in  some  other  newspaper  of  the  county,  if  there  be  one, 

18  and  if  there  be  none,  then  in  a  newspaper  published  in  an 

19  adjoining  county. 

Notice,  delinquent,  form  of. 

Sec  337.     If  any  portion  of  the  assessment  mentioned  in 
2    the  notice  remains  unpaid  on  the  day  specified  therein  for 
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8  declaring  the  stock  delinquent,  the  secretary  must,  unless 

4  otherwise  ordered  by  the  board  of  directors,  cause  to  be  pub- 

5  lished  in  the  same  papers  in  which  the  notice  hereinbefore 

6  provided  for  shall  have  been  published,  if  in  existence,  and,  if 

7  not,  in  other  papers  meeting  the  requirements  prescribed  by 

8  the  preceding  section,  a  notice  substantially  in  the  following 

9  form: 

10  (Name  in  full.    Location  of  principal  place  of  business.) 

11  Notice. — There  is  delinquent    upon  the  following  described 

12  stock,  on  account  of  assessment  levied  on  the  (date),  (and 
18  assessments  levied  previous  thereto,  if  any),  the  several 
14  amounts  set  opposite  the  names  of  the  respective  shareholders, 
16  as  follows:     (Names,  number  of  certificate,  number  of  shares, 

16  amount.)     And  in  accordance  with  law  (and  an  order  of  the 

17  board  of  directors,  made  on  the  (date),  if  any  such  order  shall 

18  have  been  made),  so  many  shares  of  each  parcel  of  such  stock 

19  as  may  be  necessary,  will  be  sold,  at  the  (particular  place), 

20  on  the  (date),  at  (the  hour)  of  such  day,  to  pay  delinquent 

21  assessments  thereon,  together  with  costs  of  advertising  and 

22  expenses  of  the  sale. 

23  (Name  of  secretary,  with  location  of  office.) 

CoMMissioNBBs'  NoTB:  The  words  "if  in  ezistenoe,  and,  if  not,  in  other 
papers  meeting  the  reqairements  prescribed  by  the  preceding  section,** 
inserted  to  provide  for  publication  in  other  papers  in  case  those  in  which  the 
assessment  notice  was  published  have  suspended  publication. 

Same,  contents  of. 

Sec.  338.    The  notice  must  specify  every  certificate  of  stock, 

2  the  number  of  shares  it  represents,  and  the  amount  due  there- 

3  on,  except  where  certificates  may  not  have  been  issued  to  par- 

4  ties  entitled  thereto,  in  which  case  the  number  of  shares  and 
6  amount  due  thereon,  together  with  the  fact  that  the  certificates 
6    for  such  shares  have  not  been  issued,  must  be  stated. 

Same,  publication  of. 

Sec.  339.    The  notice,  when  published  in   a  daily  paper, 

2  must  be  published  for  ten  days,  excluding  Sundays  and  holi- 

3  days,  previous  to  the  day   of  sale.    When   published  in  a 

4  weekly  paper,  it  must  be  published  in  each  issue  for  two  w6eks 

5  previous  to  the  day  of  sale.    The  first  publication  of  all  delin- 

6  quent  sales  must  be  at  least  fifteen  days  prior  to  the  day  of 

7  sale. 

Jurisdiction  to  sell  stock,  how  acquired. 

Sec.  340.     By  the  publication  of  the  notice,  the  corporation 
2    acquires  jurisdiction  to  sell  and  convey  a  perfect  title  to  all  of 
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3  the  stock  described  in  the  notice  of  sale  upon  which  any  por- 

4  tion  of  the  assessment  or  costs  of  advertising  remains  unpaid 
6    at  the  hour  appointed  for  the  sale,  but  must  sell  no  more  of 

6  such  stock  than  is  necessary  to  pay  the  assessments  due  and 

7  costs  of  sale. 

Sale  to  be  by  public  auction. 

Sec.  341.     On  the  day,  at  the  place,  and  at  the  time  ap- 

2  pointed  in  the  notice  of  sale,  the  secretary  must,  unless  other- 

3  wise  ordered  by- the  directors,  sell  or 'cause  to  beTsold  at  public 

4  auction,  to  the  Jiighest  bidder  for  cash,  so  many  shares  of  each 

5  parcel  of  the  described  sto6k  as  may  be  necessary  to  pay  the 

6  assessment  and  charges   thereon,  according  to  the  terms  of 

7  sale;  if  payment  is  made  before  the  time  fixed  for  sale,  the 

8  party  paying  is  only  required  to  pay  the  actual  cost  of  adver- 

9  tising,  in  addition  to  the  assessmei^t. 

Highest  bidder  for  smallest  number  of  shares  the  purchaser. 

Sec.  342.     The  person  offering  at  such  sale  to  pay  the  assess- 

2  ment  and  costs  for  the  smallest  number  of  shares  or  fraction 

3  of  a  share  is  the  highest  bidder,  and  the  stock  purchased  must 

4  be  transferred  to  him  on  the  stock  books  of  the  corporation,  on 

5  payment  of  the  assessment  and  costs. . 

Corporation  may  purchase,  when.    No  assessments  or  dividends  thereon, 
when.  '  * 

Sec.  343.     If,  at  the   sale  of  stock,   no  bidder  offers  the 

2  amount  of  the  asi?essments  and  costs  and  charges  due,  the  same 

3  may  be  bid  in  and  purchased  by  the  corporation,  through  the 

4  secretary,  president,  or  any  director  therieof,  at  the  amount  of 

5  the  assessments,  costs,  and  charges  due;  and  the  amount  of  the 

6  assessments,  costs,  and  charges  must  be  credited  as  paid  in  full 

7  on  the  books  of  the  corporation,  and  entry  of  the  transfer  of 

8  the  stock  to  the  corporation  must  be  made  on  the  books  thereof. 

9  While  the  stock  remains  the  property  of  the  corporation  it  is 

10  not  assessable,  nor  must  any  dividends  be  declared  thereon; 

11  but  all  assessments  and  dividends  must  be  apportioned  upon 

12  the  stock  held  by  the  stockholders  of  the  corporation. 

Stock,  purchased  by  corporation,  disposition  of.     Remainder  sufficient  for 
what  purposes. 

Sec.  344.     All  purchases  of  its  own  -stock  made  by  any  cor- 

2  poratipn  vest  the  legal  title  to  the  same  in  the  corporation;  and 

3  the  stock  so  purchased  is  held  subject  to  the  control  of  the 

4  stockholders,  who  may  make  such  disposition  of  the  same  as 
6    they  deem  fit,  in  accordance  with  the  by-laws  of  the  corpora- 
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6  tion  or  vote  of  a  majority  of  all  the  remaining  shares.    When- 

7  ever  any  portion  of  the  capital  stock  of  a  corporation  is  held 

8  by  the  corporation  by  purchase,  a  majority  of  the  remaining 

9  shares  is  a  majority  of  the  stock  for  all  purposes  of  election  or 
10  voting  on  any  question  at  a  stockholders'  meeting. 

Delinquent  sale,  time  of,  extended  how  and  when. 

Sec.  345.    The  dates  fixed  in  any  notice  of  assessment  or 

.  2  notice  of  delinquent  sale,  published  according  to  the  provisions 

3  hereof,  may  be  extended  from  time  to  time  for  not  more  than 

4  thirty  days,  by  order  of  the  directors,  entered  on  the  records  of 

5  the  corporation;  but  no  order  extending  t^e  time  for  the  per- 

6  formance  of  any  act  specified  in  any  notice  is  effectual  unless 

7  notice  of  such  extension  or  postponement  is  appended  to  and 

8  published  with  the  notice  to  which  the  order  relates. 

Assessments,  invalid,  when. 

Sec.  346.    No  assessment  is  invalidated  by  a  failure  to  make 

2  publication  of  the  notices  hereinbefore  provided  for,  nor  the 

3  non-performance  of  any  act  required  in  order  to  enforce  the 

4  payment  of  the  same;  but  in  case  of  any  substantial  error  or 
6    omission  in  the  course  of  proceedings  for  collection,  all  previous 

6  proceedings,  except  the  levying  of  the  assessment,  are  void, 

7  and  publication  must  be  begun  anew. 

Action  for  recovery  of  sttck  and  limitation  thereof. 

Sec  347.    No  action  must  be  sustained  to  recover  stock  sold 

2  for  delinquent  assessments,  upon  the  ground  of  irregularity  in 

3  the  assessment,  irregularity  or  defect  of  the  notice  of  siale,  or 

4  defect  or  irregularity  in  the  sale,  unless  the  party  seeking  to 
6     maintain  such  action  first  pays  or  tenders  to  the  corporation, 

6  or  the  party  holding  the  stock  sold,  the  sum  for  which  the 

7  same  was    sold,    together  with  all    subsequent  assessments 

8  which  may  have  been  paid  thereon  and  interest  on  such  sums 

9  from  the  time  they  were  paid ;  and  no  such  action  must  be 

10  sustained  unless  the  same  is  commenced  by  the  filing  of  a 

11  complaint  and  the  issuing  of  a  summons  thereon  within  six 

12  months  after  such  sale  was  made. 

Publication  of  notice,  how  proved. 

Sec.  348.     The  publication  of  notice  required  by  this  article 

2  may  be  proved  by  the  afiidavit  of  the  printer,  foreman,  or  prin- 

3  cipal  clerk  of  the  newspaper  in  which  the  same  was  published  ; 

4  and  the  afiidavit  of  the  secretary  or  auctioneer  is  prima  facie 
6  evidence  of  the  time  and  place  of  sale,  of  the  quantity  and 
6    particular  description  of  the  stock  sold,  and  to  whom,  and  for 
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7  what  price,  ^nd  of  the  fact  of  the  purchase  money  being  paid. 

8  The  aflSdavits  must  be  filed  in  the  office  of  the  corporation,  and 

9  copies  of  the  same,  certified  by  the  secretary  thereof,  are  prima 

10  facie  evidence  of  the  facts  therein  stated.     Certificates,  signed 

11  by  the  secretary,  and  under  the  seal  of  the  corporation,  are 

12  prima  facie  evidence  of  the  contents  thereof. 

Sale,  waiver  of.    Action  to  recover  assessment.  • 

Sec.  349.     On   the  day   specified    for  declaring  the  stock 

2  delinquent,  or  at  any  time  subsequent  thereto  and  before  the 

3  sale  of  the  delinquent  stock,  the  board  of  directors  may  elect 

4  to  waive  further  proceedings  under  this  chapter  for  the  coUec- 

5  tion  of  delinquent  assessments,  or  any  part  or  portion  thereof, 

6  and  may  elect  to  proceed  by  action  to  recover  the  amount  of 

7  the  assessment  and  the  costs  and  expenses  already  incurred, 

8  or  any  partlor  portion  thereof. 

CHAPTER    III. 

CORPORATE   POWERS. 

Abticlb  I.  General  Powebs.    [354  et  seq.] 

II.  Records.    [377  et  seq.] 

III.  Examination  of  Corporation.    [382  et  aeq.] 

IV.  Judgment  Against   and    Sale    of    Corporate    Property. 

[388  et  seq,] 

ARTICLE     I. 

GENERAL  POWERS. 

Section  364.  Corporations,  powers  of. 

355.  Limitation  of  powers  of. 

356.  Issue  of  bills,  etc.,  for  circulation  as  money  prohibited. 

357.  Corporation,  misnomer  of  in  any  instrument  does  not  inval- 

idate, when. 

358.  Corporation  to  organize  within  one  year. 

358a.  Foreign  corporations,  companies,  and  associations  to  file 

certificates,  etc. 
358&.  Service  of  process  on  same. 
358c.  Penalty. 

359.  Stocks  or  bonds,  issuing  to  increase  or  diminish  capital  stock 

or  bonded  indebtedness. 

360.  Corporation,  may  acquire  real  property,  under  what  limita- 

tions and  how. 

362.  Same ;  amendment  of  articles  of  incorporation,  proceedings 

on  and  effect  of. 

363.  Articles  of  incorporation,  correction  of  erroneous  filing  of. 

Corporations,  powers  of. 

Sec.  364.     Every  corporation,  as  such,  has  power: 

2  1.  Of  succession  by  its  corporate  name,  for  the  period  limited; 

3  and  when  no  period  is  limited  perpetually; 
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4        2.  To  sue  and  be  sued,  in  any  court; 

6        "3.  To  make  and  use  a  common  seal,  and  alter  the  same  at 

6  pleasure; 

7  4.  To  purchase,  hold,  and  convey  such  real  and  personal 

8  estate  as  the  purposes  of  the  corporation  may  require,  not 

9  exceeding  the  amount  limited  in  this  part; 

10  5.  To  appoint  such  subordinate  oJQQcers  or  agents  as  the  busi- 

11  ness  of  the  corporation  may  require,  and  to  allow  them  suitable 

12  compensation; 

13  6.  To  make  by-laws,  not  inconsistent  with  any  existing  law, 

14  for  the  management  of  its  property,  the  regulation  of  its  affairs, 

15  and  for  the  transfer  of  its  stock; 

16  7.  To  admit  stockholders  or  members,  and  to  sell  their  stock 

17  or  shares  for  the  payment  of  assessments  or  installments; 

18  8.  To  enter  into  any  obligations  or  contracts  essential  to  the 

19  transaction  of  its  ordinary  affairs,  ox  for  the  purposes  of  the 

20  corporation. 

Same ;  limitation  of  powers  of. 

Sec.  365.     In  addition  to  the  powers  enumerated  in  the  pre- 

2  ceding  section,  and  to  those  expressly  given  in  that  title  of  this 

3  part  under  which  it  is  incorporated,  no  corporation  shall  possess 

4  or  exercise  any  corporate  powers,  except  such  as  are  necessary 

5  to  the  exercise  of  the  powers  so  enumerated  and  given. 

Issue  of  bills,  etc.,  for  circulation  as  money,  prohibited. 

Sec  356.     No  corporation  shall  create  or  issue  bills,  notes,  or 

2  other  evidences  of  debt,  upon  loans  or  otherwise,  for  circulation 

3  as  money. 

Corporation,  misnomer  of  in  any  instrument  does  not  invalidate,  when.  ' 

Sec.  357.    The  misnomer  of  a  corporation  in  any  written 

2  instrument  does  not  invalidate  the  instrument,  if  it  can  be 

3  reasonably  ascertained  from  it  what  corporation  is  intended. 

Corporations  to  organize  within  one  year. 

Sec.  358.    If  a  corporation  does  not  organize  and  commence 

2  the   transaction   of   its   business,   or   the   construction*  of  its 

3  works  within  one  year  from  the  date  of  its  incorporation,  its 

4  corporate  powers  cease.     The  due  incorporation  of  any  com- 

5  pany,  claiming  in  good  faith  to  be  a  corporation  under  this 

6  part,  and  doing  business  as  such,  or  its  right  to  exercise  cor- 

7  porate  powers,  shall  not  be  inquired  into,  collaterally,  in  any 

8  private  suit  to   which   such   de  facto   corporation  may  be  a 

9  party;  but  such  inquiry  may  be  had  at  the  suit  of  the  state  on 
10  information  of  the  attorney-general. 
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Foreign  corporations,  companies,  and  associations  to  file  certificates,  etc 
Sec.  358a.     Every    corporation,    company,    or  association, 

2  organized  or  created  by  the  laws  of ^  any  other  state  or  country, 

3  before  it  shall  transact  any  business  in  this  state,  and  as  a 

4  condition  precedent  thereto,  shall  file  in  the  office  of  the  secre- 
6  tary  of  state,   and  in  the  clerk's  office  of  the  county  in  this 

6  state  wherein  its  principal  place  of  business  is  located,  and  in 

7  each   county   in   this  state  before  doing  business  therein,  a 

8  certificate  in  writing,  duly  executed  by  such  corporation,  com- 

9  pany,  or  association,  under  the  seal  thereof,  which  certificate 

10  shall  set  forth: 

11  1.  The  name  of  such  corporation,  company,  or  association; 

12  2.  The  purpose  for  which  it  is  formed; 

IS  3.  The  state  or  country  where  it  was  incorporated- or  organ- 

14  ized,  and  its  principal  place  of  business  therein; 

15  4.  The  term  of  its  existence. 

16  5.  The  names  and  residence  of  the  officers   thereof  at  the 

17  time  of  filing  such  certificate; 

18  6.  The  amount  of  capital  stock,  and  the  number  of  shares 

19  into  which  it  has  been  divided; 

20  7.  If  there  is  a  capital  stock,  the  amount  actually  Subscribed, 

21  and  by  whom,  and  the  amount  thereof  paid  up; 

22  8.  The  amount  and  value  of  the  assets  of  such  corporation, 

23  company,  or  association,  and  of  what  the  same  consists; 

24  9.  The  liabilities  of  such  corporation,  company,  or  associa- 

25  tiori,  and  if  any  of  its  indebtedness  is  secured,  how  secured,  and 

26  upon  wha|  property; 

27  10.  The  place  where  its  principal  business  is  to  be  transacted 

28  in  this  state,  and  the  location  of  the  office  therein; 

29  11.  The  name  of  some  person  residing,  and  his  place  of  resi- 

30  dence,  in  this  state,  upon  whom  summons  and  complaint  and 

31  other  process  may  be  served  in  all  actions,  or  other  legal  pro- 

32  ceedings  against  such  corporation,  company,  or  association,  and 

33  in  all   auxiliary  proceedings,  such   as   garnishment  and  the 

34  like,  and  reciting  that  process  when  served  upon  him  in  this 

35  state  as  prescribed  by  law,  shall  be  a  valid  and  effectual  service 

36  thereof  upon  such  corporation,  company,  or  association.     All 

37  process  so  served  gives  jurisdiction  over  the  corporation,  com- 

38  pany,  or  association.     The  &,gent  so  appointed  and  designated 

39  shall  be  deemed  a  general  agent,  and  must  be  the  principal 

40  agent,  or  chief  manager  of  the  business  of  such  corporation, 

41  company,  or  association,  in  this  state.     Any  such  foreign  cor- 

42  poration,  company,  or  association  shall,  as  a  further  condition 

43  precedent  to  the  transaction  of  any  business  in  this  state,  and 
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44  in  consideration  of  the  privilege  to  transact  such  business  in 

45  this  state,  make  and  file  with  the  secretary  of  state  an  agr.ee- 

46  ment  or  stipulation  duly  executed  by  such  corporation,  com- 

47  pany,  or  association,  in  form  and  substance  as  follows: 

48  "  The  (giving  name  of  corporation,  company,  or  association), 

49  does  hereby  stipulate  and  agree  that  in  consideration  of  the 

50  permission  granted  by  the  state  of  California  to  it  to  transact 

51  business  in  this  state,  that  if  at  any  time  said  corporation, 

52  company,  or  association  shall  be  without  an  agent  in  said  state 

53  on  whom  summons  and  complaint  or  other  legal  process  may 

54  be  served,  service  of  such  summons  and  complaint  or  other 

55  legal  process  may  be  made  upon  the  secretary  of  state,  such 

56  service  to  have  the  same  force  and  eflfect  as  if  made  upon  said 
67  corporation,  company,  or  association." 

58  Whenever  such  service  of  summons  and  complaint  or  other 

59  legal  process  shall  be  made  upon  the  secretary  of  state,  he 

60  must,  within  ten  days  thereafter,  transmit  by  mail,  postage 

61  prepaid,  a  copy  of    such  summons  and  complaint  or  other 

62  legal  process  to    the   corporation,  company,   or   association, 

63  addressed  to  the  president  or  secretary  thereof  at  its  home,  or 

64  principal  office,  if  known  to  him.     Such  copy  must  be  certified 
66  by  the  secretary  of  state,  under  his  hand  and  official  seal,  but 

66  a  sending  of  such  copy  by  the  secretary  of  state  shall  not  be 

67  a  necessary  part  of  the  service  of  summons  and  complaint  or 

68  other  legal  process.     Where  process  is  served  upon  the  secre- 

69  tary  of  state  as  herein  provided,  said  corporation,  company, 

70  or  association  so  served  shall  have  sixty  days  ^om  the  date  of 

71  such  service  to  appear  and  answer  to  said  action  or  proceeding. 

72  Any  such  corporation,  company,  or  association  doing  business 

73  in  this*  state  at  the  time  this  article  takes  effect,  shall  file  the 

74  certificate  above  mentioned  within  thirty  days  thereafter;  and 

75  in  case  of  the  death,  removal,  or  change   of  the  person  so 

76  designated  in  such  certificate  as  the  representative  of   such 

77  corporation,  company,  or  asssociation,  upon  whom  summons 

78  and  complaint  or  other  process  may  be  served,  or  in  case  of  the 

79  change  of  the  principal  place  of  business  of  such  corporation, 

80  company,  or  association  in  this  state,  notice  in  writing  of  such 

81  death,  removal,  or  change  shall  be  filed  in  the  office  of  the 

82  secretary  of  state  of  this  state,  and  in  the  office  of  the  county 

83  clerk  of  the  county  where  its  principal  place  of  business  in  this 

84  state  is  located,  within  ten  days  of  such  death,  removal,  or 

85  change,  and  the  name  of  some  other  competent  person  shall  be 

86  specified  in  such  notice  in  lieu  of  the  one  deceased,  or  removed, 

87  upon  whom  summons  and  complaint  or  other  process  may  be 


THE   REVISED  CIVIL  CODE.  79 

88  served,  as  the  representative  of  such  corporation,  company,  or 

89  association. 

Service  of  process  on  same. 

Sec.  3585.     Service  of  summons  and  complaint  or  other  pro- 

2  cess  upon  the  person  designated  in  the  certificate  or  notice 

3  mentioned  in  section  358a,  shall  be  made  in  the  same  manner 

4  as  prescribed  by  law  in  case  of  service  upon  any  other  person, 

5  and  such  service,  when  made,  shall  be  a  valid  and  effectual 

6  service  upon  the  corporation,  company,  or  association  desig- 

7  nating  him  as  its  agent  or  representative  in  this  state;  and  in 

8  case  of  the  failure  of  any  foreign  corporation,  compkny,  or 

9  association   to  comply  with  the  provisions  of  the  preceding 

10  section,  or  in  case  the  person  named  as  the  agent  or  represent- 

11  ative  thereof  upon  whom  process  .may  be  served,  shall  absent 

12  himself  from  the  state,  or  conceal  himself,  or  in  any  manner 

13  become  disqualified  from  accepting  service  of  process,  or  being 

14  served  therewith,  or  in  case  of  the  failure  of  any  such  corpora- 

15  tion,  company,  or  association  to   file  with  the   secretary  of 

16  state  the  agreement  or  stipulation  mentioned  in  said  section, 

17  valid  service  of  summons  and  complaints  or  other  process  may 

18  be  made  upon  such  corporation,  company,  or  association  by 

19  service  thereof  upon  the  secretary  of  state  of  the  state  of  Cali- 

20  fornia. 

Penalty. 

Sec.  358c.    Any  corporation,  company,  or  association  vio- 

2  lating  any  of  the  provisions  of  section  358a  or  3586,  or  any 

3  person  or  persons  transacting  or  attempting  to  transact  any 

4  business  in  this  state  for  or  on  behalf  of  such  corporation,  com- 

5  pany,  or  association,  in  violation  of  any  of  the  provisions  of 

6  said  sections,  shall  be  guilty  of  a  misdemeanor. 

Commissioners'  Note  :  Sections  358a,  358&,  and  358c  are  recommended  In 
lieu  of  an  act  of  the  Legistature,  approved  April  4, 1870  (Stats.  1869-70,  881), 
and  an  act  approved  April  1, 1872  (Stats.  1871-72,  826),  relating  to  foreign  cor- 
porations. Neither  of  the  acts  referred  to  provides  for  service  of  process 
upon  a  foreign  corporation  except  (1)  where  an  agent  therefor  has  been  des- 
ignated by  such  corporation  upon  whom  process  may  be  served,  or  (2)  where 
no  such  agent  has  been  designated,  then  it  may  be  made  only  upon  some 
person  in  his  county  acting  as  agent  of  such  corporation,  or  doing  business 
for  it.  In  the  sections  here  recommended  it  is  provided  where  no  agent  is 
designated  by  a  foreign  corporation  upon  whom  service  may  be  made,  such 
service  mty  be  made  upon  the  secretary  of  state,  thus  following  the  lead  of 
other 'states  in  this  respect,  and  also  of  our  own  state  relative  to  foreign 
insurance  corporations.    (Sec.  616,  Political  Code.) 

Such  regulations  have  been  upheld  by  the  federal  and  state  courts,  and  the 
Commission  believe  them  to  be  just  and  fair,  alike  to  the  people  of  the  state 
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and  to  foreign  corporations,  companies,  and  associations  doing  business 
therein. 

Sec.  14,  of  Art.  XII,  Constitution  of  1879 ; 

Chattanooga  R.  &  C,  R.  Co.  vs.  Evatu^  €6  Fed.  Rep.  809 ; 

Bank  vs.  Earky  13  Pet.  519 ; 

Insurance  Co,  vs.  French^  18  How.  404 ; 

Paul  vs.  Virginia^  8  Wall.  168 ; 

Fritts  vs.  Palme^y  132  U.  S.  282,; 

Hooper  vs.  California,  165  U.  S.  648; 

Allgeyer  vs.  Louisiana,  166  U.  S.  578 ; 

Bank  of  British  N.  A,  vs.  Madison,  99  Cal.  126. 

Stock  or  bonds,  issuing  to  increase  or  diminish  capital  stock  or  bonded  in- 
debtedness. 

Sec.  359.     No  corporation  shall  issue  stock  or  bonds  except 

2  for  money  paid,  labor  done,  or  property  actually  received,  and 

3  all  fictitious  increase  of  stock  or  indebtedness  is  void.     Every 

4  corporation  may  increase  or  diminish  its  capital  stock,  create 

5  or  increase  its  bonded  indebtedness,  subject  to  the  following 

6  provisions: 

7  1..  The  capital  stock  of  a  corporation  may  be  increased  or 

8  diminished  at  a  meeting  of  the  stockholders  by  a  vote  repre- 

9  senting  at  least  two  thirds  of  the  subscribed  capital  stock; 

10  such  meetings  must  be  called  by  the  board  of  directors,  and 

11  notice  must  be  given  by  publication  in  a  newspaper  published 

12  in  the  county  where  the  principal  place  of  business  of  such 

13  '  corporation  is  located,  or  if  there  be  none  published  in  ,said 

14  county,  then  in  a  newspaper  published  in  an  adjoining  county, 

15  such  paper  to  be  designated  by  the  board  of  directors  in  the 

16  order  calling  the  meeting. 

17  2.  The  notice  must  specify  the  object  of  the  meeting,  and  the 

18  amount  to  which  it  is  proposed  to  increase  or  diminish  the 

19  capital  stock,  the  time  and  place  of  holding  the  meeting,  which 

20  latter  must  be  at  the  principal  place  of  business  of  the  corpor- 

21  ation,  and  at  the  building  where  the  board  of  directors  usually 
'22  meet.     The  notice  herein  provided  must  be  published  once  a 

23  week  for  at  least  sixty  days.     The  capital  stock  cannot  be  di- 

24  '  minished  to  an  amount  less  than  the  indebtedness  of  the  cor- 

25  poration.  ■ 

26  3.  The  bonded  indebtedness  of  a  corporation  may  be  created 

27  or  increased  by  a  vote  of  the  stockholders  representing  at  least. 

28  two  thirds  of  the  subscribed  capital  stock  at  a  meeting  (Called 

29  by  the  board  of  directors,  and  after  notice  of  |he  time  and 

30  place  of  the  meeting,  published  in  the  same  manner  and  for 

31  the  time  above  prescribed,  which  notice  shall  state  the  amount 

32  of  the  bonded  indebtedness  which  it  is  proposed  to  create,  or 

33  the  amount  to  which  it  is  proposed  to  increase  such  indebted- 
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84  ness,  and  shall  in  all  other  respects  contain  the  same  matters 

35  as  are  above  provided  and  set  forth  in  the  notice  of  a  meeting 

36  to  increase  or  diminish  the  capital  stock. 

37  4.  In  addition  to  the  notice  by  publication,  the  secretary  of 

38  the  corporation  shall  also  address  a  notice  to  each  of  the  stock- 

39  holders  whose  names  appear  on  the  company's  books  as  suffi- 

40  ciently  addressed,  at  his  place  of  residence  if  known,  and  if 

41  not  known,  then  at  the  principal  place  oi  business  of  the  cor- 

42  poration,  which  notice  shall  be  mailed  to  such  stockholder  at 

43  least  thirty  days  before  the  day  appointed  for  such  meeting. 

44  And  upon  such  increase  or  diminution  of  the  capital  stock 

45  or  creation  or  increase  of  bonded  indebtedness  being  made  as 

46  herein  provided,  a  certificate  must  be  signed  by  the  chairman 

47  and  secretary  of  the  meeting  and  a  majority  of  the  directors, 

48  showing  a  compliance  with  the  requirements  of  this  section, 

49  the  amount  to  which  the  capital  stock  has  been  increased  or 

50  diminished,  or  the  amount  of  the  bonded  indebtedness  created 

51  or  to  which  the  bonded  indebtedness  may  have  been  increased^ 
b'i  and  the  amount  of  stock  represented  at  the  meeting,  and  the 
63  whole  vote  by  which  the  object  was  accomplished.    The  certifi- 

54  cate  must  be  filed  in  the  office  of  the  clerk  of  the  county  where 

55  the  original  articles  of  incorporation  are  filed,  and  a  certified 

56  copy  thereof  in  the  office  of  the  secretary  of  state;  and  there- 

57  upon  the  capital  stock  shall  be  so  increased  or  diminished,  or 

58  the  bonded  indebtedness  may  be  created  or  increased  accord- 

59  ingly.     When  the  by-laws  of  the  corporation  prescribe  the 

60  paper  in  which  the  notices  of  meeting  are  to  be  published,  the 

61  notices  herein  provided  for  shall  be  published  in  such  paper 

62  unless  publication  thereof  shall  have  ceased. 

Corporations  may  acquire  real  property,  under  what  limitations  and  how. 
Sec.  360.     No  corporation  shall  acquire  or  hold  any  more 

2  reahproperty  than  may  be  reasonably  necessary  for  the  trans- 

3  action  of  its  business,  or  the  construction  of  its  works,  except 

4  as  otherwise  specially  provided.     A  corporation  may  acquire 

5  real  property,  as  provided  in  Title  VII,  Part  III,  Code  of  Civil 

6  Procedure,  when  needed  for  any  of  the  uses  and  purposes  men- 

7  tioned  in  said  title.     By  a  unanimous  vote  of  all  the  directors 

8  at  any  regular  meeting,  any  corporation  existing  or  hereafter 

9  to  be  formed  undei*  the  laws  of  this  state  may  acquire  and  hold 

10  the  lots  and  buildings  on  and  in  which  its  business  is  carried 

11  on,  and  may  improve  the  same  to  any  extent  required  for  the 

12  convenient  transaction  of  its  business. 

Commission  SBs'  Notb  :  By  the  Statutes  of  1889,  pages  67  and  363,  respec- 
tively, two  new  sections  were  added  to  the  Civil  Code,  both  of  which  were 
6— CC 
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numbered  363.  The  one  added  by  act  approved  March  5, 1889,  to  be  found  on 
page  67,  Stat^ld89,  has  been  added  to  section  360,  as  an  amendment;  thus 
leaving  but  one  section  numbered  863.  The  act  of  1875-76,  p.  653,  having  the 
same  object  as  the  section  hereby  added  to  section  360,  but  conferring 
authority  on  members  or  stockholders  of  the  corporation  to  acquire  lot,  etc., 
is  recommended  for  appeal.  , 

Sec.  361.     Omitted, 

CoMMissiONBBs'  NoTB :  Scctiou  361,  referring  solely  to  mining  corporations, 
has  been  transferred  to  Title  XI  on  mining  corporations,  and  numbered  587^. 

Amendment  of  articles  of  incorporation. 

Sec.  362.     Any  corporation  may  amend  its  articles  of  incor- 

2  V  poration  by  a  majority  vote  of  its  board  of  directors  or  trustees, 

3  and  by  a  vote  or  written  assent  of  the  stockholders  represent- 

4  ing  at  least  two  thirds  of  the  subscribed  capital  stock  of  such 

5  corporation,  or  the  written  assent  of  a  majority  of  the  members 

6  if  there  be  no  capital  stock;  and  a  copy  of  such  articles  of' 

7  incorporation  as  thus  amended,  duly  certified  to  be  correct  by 

8  the  president  and  secretary  of  the  board  of  directors  or  trustees 

9  of  such  corporation,  shall  be  filed  in  the  office  or  offices  where 

10  the  original  and  certified  copies  of  articles  of  incorporation  are 

11  required  by  this  code  to  be  filed;  and  from  the  time  of  so  filing 

12  such  copy  of  amended  articles  of  incorporation,  such  corpora- 

13  tion  shall  have  the  same  powers,  and  it  and  the  stockholders 

14  or  members  thereof  shall  thereafter  be  subject  to  the  same  lia- 
16  bilities  as  if  such  amendment  had  been  embraced  in  the  original 

16  articles  of  incorporation;  provided,  that  the  time  of  the  exist- 

17  ence  of  such  corporation  shall    not  be  by  such   amendment 

18  extended  beyond  the  time  fixed  in  the  original  articles  of 

19  incorporation ;  provided  further,  that  such  original  and  amended 

20  articles  of  incorporation  shall  together  contain  all  the  matters 

21  and  things  required  by  the  law  under  which  the  original  arti- 

22  cles  of  incorporation  were  executed  and  filed;  and  provided 

23  further,  that  nothing  contained  in  this  section  shall  be  con- 

24  strued  to  cure  or  amend  any  defect  existing  in  any  original 

25  articles  of  incorporation  heretofore  filed  in  that  such  articles 

26  did  not  set  forth  the  matters  required  to  make  the  same  valid 

27  at  the  time  of  filing;  and  also  provided,  that  if  the  assent  of 

28  two  thirds  of  said  stockholders,  or  of  the  majority  of  members 

29  where  there  is  no  capital  stock,  to  such  amendment  has  not 

30  been  obtained,  that  a  notice  of  the  intention  to  make  such 

31  amendment  shall  first  be  published  in  some  newspaper  pub- 

32  lished  in  the  county  in  which  the  principal  place  of  business 

33  of  the  corporation  is  located,  for  fifteen  days  if  in  a  daily,  or 

34  five  successive  issues  if  in  a  weekly  newspaper,  before  the  filing 

35  of  the  proposed  amendment;    and  also  provided  further,  that 
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36  nothing  contained  in  this  section  shall  be  construed  to  author- 

37  ize  any  corporation  to  diminish  its  capital  stock. 

CoMMissiONBBS*  NoTE :  A  large  number  of  the  proposed  amendments  to 
this  section  were  taken  from  the  report  of  the  Commissioners  of  1895  (see 
page  59).  We  cite  therefrom :  "  The  present  section  provides  that  any  cor- 
poration nxay  amend  its  articles  of  association  or  certificate  of  incorporation, 
but  as  a  matter  of  law  and  fact  no  corporation  has  any  articles  of  association, 
and  if  there  jpe  such  a  thing  as  a  certificate  of  incorporation,  it  is  obviously 
something  which  the  corporation  has  no  power  to  amend.  Section  289  men- 
tions the  only  instrument  by  which  a  private  corporation  can  be  formed,  and 
it  is  called  'articles  of  incorporation.'  If  there  is  any  paper  which  may 
properly  be  styled  a  certificate  of  incorporation  it  is  that  certificate  men- 
tioned in  section  296,  which  the  secretary  of  state  is  required  to  issue.  This 
certificate  obviously  cannot-be  amended  by  the  corporation  because  it  is  not 
its  act,  and  section  362  surely  did  not  contemplate  that  upon  the  amendment 
of  its  articles  of  incorporation  a  new  and  amended  certificate  should  be 
issued  by  the  secretary  of  state.  Again,  the  section  provides  that  *  a  copy  of 
the  said  articles  of  association,  or  certificate  of  incorporation,  as  thus 
amended,  shall  be  filed  in  the  office  or  offices  where  the  original  articles  of 
incorporation  are  required  by  the  code  to  be  filed,'  but,  as  before  intimated, 
the  code  does  not  require  any  'articles  of  association '  nor  'certificate  of  incor- 
poration '  to  be  filed.  The  amendment  proposed  will  remove  the  above  objec- 
tions." 

It  will  also  be  observed  that  we  have  proposed  other  amendments,  some 
striking  out  superfluous  matter,  others  making  the  section  applicable  to  cor- 
porations which  have  no  capital  stock,  and  defining  in  what  newspapers  the 
notice  provided  therein  shall  be  published. 

Sec.  363.     Omitted. 

CoMMissiONBBS*  NoTB:  The  provisions  of  section  363,  incorporated  into  the 
code  by  act  approved  March  5, 1889  (Stats.  1889, 67),  under  that  number,  have 
been  included  in  section  360,  ante^  for  reasons  set  forth  in  the  note  appended 
thereto.    The  Commission  therefore  recommend  the  repeal  of  said  section. 

Articles  of  incorporation,  correction  of  erroneous  filing  of. 

Sec  364.     When  articles  of  incorporation  have  .been  pre- 

2  pared,  subscribed,  and  executed  in  accordance  with  the  pro- 

3  visions  of  sections  290  and  292,  and  such  original  articles  filed 

4  by  error  or  inadvertence  with  the  clerk  of  a  county  other  than 

5  that  named  in  the  articles  of  incorporation  as  the  county  in 

6  which  the  principal  business  is  to  be  transacted,  and  the  secre- 

7  tary  of  state  shall  have  issued  a  certificate  of  incorporation 

8  based  on  a  certified  copy  of  such  original  articles  of  incorpora- 

9  tion,  any  stockholder  or  director  of  such  corporation  may  peti- 

10  tion  the  superior  court  of  the  county  in  which  said  original 

1 1  articles  of  incorporation  were  filed  for  an  order  to  withdraw 

12  such  original  articles  of  incorporation,  and  file  in  place  thereof 

13  a  certified  copy  of  the  copy  thereof  on  file  in  the  oflSce  of  the 

14  secretary  of  state.     Such  petition  must  be  verified,  and  must 

15  state  clearly  the  facts,  showing  that  such  articles  of  incorpora- 

16  tion  were  filed  by  inadvertence  and  mistake;  and  notice  of  the 
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17  hearing  of  said  petition  must  be  given  for  at  least  ten  days 

18  before  the  day  of  hearing,  by  publication  in  a  newspaper  pub- 

19  lished  in  the  county  where  such  petition  is  filed.     Upon  the 

20  day  set  for  hearing  the  petition,  the  superior  court  may  grant 

21  an  order  allowing  such  original  articles  of  incorporation  to  be 

22  withdrawn,  and  a  certified  copy  of  the  copy  in  the  oflBce  of  the 

23  secretary  of  state  to  be  filed  in  the  place  thereof;  and  the  orig- 

24  inal  articles  of  incorporation  must  be  filed  within  ten  days 

25  thereafter  in  the  county  in  which  the  principal  business  is  to 

26  be  transacted,  as  stated  in  such  articles  of  InGorporation^  and 

27  a  certified  copy  of  the  order  allowing  such  action  must  be  filed 

28  with  the  certified  copy  in  the  office  of  the  secretary  of  state, 

29  after  which  said  corporation  shall  be  entitled  to  all  rights  and 

30  privileges  of  a  private  corporation,  and  the  title  to  any  prop- 

31  erty  it  may  have  previously  acquired  shall  not  be  affected  by 

32  reason  of  the  failure  to  file  the  original  articles  of  incorpora- 

33  tion  in  the  first  instance. 

Commissioners'  Note  :  The  present  section  363  was  added  to  this  code  by 
act  approved  March  19, 1889  (Btats.  1899, 332),  and  given  this  number  notwith- 
standing that  on  the  fifth  of  the  satne  month  and  year,  another  section  bear- 
ing the  same  number  was  also  incorporated  therein.  That  section  has  been 
disposed  of  as  stated  in  the  note  preceding  this  section. 

The  proposed  changes  in  the  section  retained  consist  in  omitting  the  words 
"of  this  code"  after  the  figures  292,  and  the  words  "place  of"  where  they 
occur  in  the  section,  the  same  being  unnecessary.  The  words  "to  be  filed" 
have  been  inserted  after  the  word  "state  "where  it  occurs  next  to  the  last 
time,  and  the  word  "  filed  "  now  found  after  the  word  "  thereof  "  on  the  same 
line,  had  been  omitted. 

ARTICLE  II. 

BBCOBDS. 

Section  377.    Records,  of  whAt,  and  how  kept. 
378.    Additional  records. 

« 

Records,  of  what,  and  how  kept. 

Sec.  377.     All  corporations  for  profit  are  required  to  keep  a 

2  record  of  all  their  business  transactions  ;  a  journal  of  all  meet- 

3  ings  of  the  directors,  members,  or  stockholders,  with  the  time 

4  and  place  of  holding  the  same,  whether  regular  or  special,  and 

5  if  special,  its  object,  how  authorized,  and  the  notice  thereof 

6  given.     The  record  must  embrace  every  act  done  or  ordered  to 

7  be  done  ;  who  were  present,  and  who  absent ;  and,  if  requested 

8  by  'any  director,  member,  or  stockholder,  the  time  shall  be 

9  noted   when   he  entered   the  meeting  or  obtained   leave    of 

10  absence  therefrom.     On  a  similar  request  the  ayes  and  noes 

11  must  be  taken  op  any  proposition,  and  a  record  thereof  made. 

12  On  similar  request,  the  protest  of  any  director,  member,  or 

13  stockholder,  to  any  action  or  proposed  action,  must  be  entered 
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14  in  full'— all  such  records  to  be  opeji  to  the  inspection  of  any 

15  director,  member,  stockholder,  or  creditor  of  the  corporation. 

Additional  records. 

Sec.  378.     In  addition  to  the  records  required  to  be  kept  by 

2  the  preceding  section,  corporations  for  profit  must  keep  a  book, 

3  to  be  known  as  the  "stock  and  transfer  book,"  in  which  must 

4  be  kept  a  record  of  all  stock  ;  the  names  of  the  stockholders,  or 

5  members,  alphabetically  arranged ;  installments  paid  or 
•6     unpaid  ;,   assessments    levied   and   paid  or  unpaid ;    a  state- 

7  ment  of  every  alienation,  sale,  or  transfer  of  stock  made,  the 

8  date  thereof,  and  by  and  to  whom ;  and  all  such  other  rec- 

9  ords  .as  the  by-laws  prescribe.     Such  stock  and  transfer  book 

10  must  b^  kept  open  to  the  inspection  of  any  stockholder,  mem- 

11  ber,  or  creditor. 

Comissioif  9B8'  NoT]& ;  The  provision  in  the  above  section  requiring  cor- 
porations for  religious  and  benevolent  purposes  to  provide  in  other  by-laws 
for  such  records  to  be  kept  as  may  be  necessary,  has  been  omitted  from  this 
section  and  incorporated  in  section  599,  post. 

ARTICLE  III. 

EXAMINATION  OF  COBPOBATIONS. 

Section  382.    Examination  into  affairs  of  corporation,  how  and  by  whom 

made. 
383.    Examination  may  be  made  by  the  legislature. 

]Sxamination  into  affairs  of  corporation,  how  and  by  whom  made. 

Sec.  382,    The  attorney-general  or  district  attorney,  when- 

2  ever  and  as  often  as  required  by  the  governor,  must  examine 

3  into  the  affairs  and  condition  of  any  corporation  in  this  state, 

4  and  report   such   examination,   in   writing,  together   with  a 

6  detailed  statement  of  facts,  to  the  governor,  who  mii9t  lay  the 

6  sam^  before  the  legislature ;  and  for  that  purpose  the  attor- 

7  ney-general  or  district  attorney  may  administer  all  oecessary 

8  oaths  to  the  directors  and  officers  of  any  corporation,  and  may 

9  examine  them  on  oath  in  relation  to  the  affairs  and  condition 

10  thereof,  and  may  examine  the  books,  papers,  and  documents 

11  belonging  to  such  corporation,  or  appertaining  to  its  affairs 

12  and  condition. 

Examinatipn  may  be  made  by  the  legislature. 

Sbc,  3^3.    The  legislature,  or  either  branch  thereof,  may 

2  eicamine  into  the  affairs  and  condition  of  any  corporation  in 

3  tbie  »tate  at  all  times  ;  and  for  that  purpose,  any  committee 

4  appointed  by  the  legislature,  or  either  branch  thereof,  may 
6  adminijBter  all  necessary  oaths  to  the  directors,  officers,  and 
6    stockholders  of  such  corporation,  and  may  examine  them  on 
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7  oath  in  relation  to  the  affairs  and  condition  thereof ;  and  may 

8  examine  the  safes,  books,  papers  and  documents  belonging  to 

9  such  corporation,  or  pertaining  to  its  affairs  and  condition, 

10  and  compel  the  production  of  all  keys,   books,  papers,  and 

11  documents  by  summary  process,  to  be  issued  on  application  to 

12  any  court  of  record  or  any  judge  thereof,  under  such  rules  and 

13  regulations  as  the  court  may  prescribe. 

Sec.  384.     Omitted, 

CoMMissiONBRs'  NoTB:  Sectlon  384  has  been  transferred  to  proposed 
Chapter  V  of  this  title  and  renumbered  404.  The  note  under  the  latter  nnm- 
ber  sets  forth  why  the  change  is  made. 

ARTICLE  IV. 

JUDGMENT  AGAINST  AND  8ALB  OF  OOBPOBATB  PEOPBETY. 

*  Section  388.  Franchises  may  "be  treated  as  property  and  sold  under  exe- 
cution. 

389.  Purchaser  to  transact  business  of  corporation. 

390.  Purchaser  may  recover  penalties,  etc. 

391.  Corporation  to  retain  power  after  sale.  *  ***% 

392.  Redemption  of  franchise. 

393.  When  proceedings  under  execution  may  be  had. 

Franchises  may  be  treated  as  property  and  sold  under  execution. 

Sec.  388.     For  the  satisfaction  of  any  judgment  against  any 

2  person,  company,  or  corporation  authorized  to  receive  tolls, 

3  the  franchise,  and  all  the  rights  and  privileges  ^thereof,  may  be 

4  levied  upon  and  sold  under  execution,  in  the  same  manner, 

5  and  with  the  same  effect,  as  any  other  property. 

Purchaser  to  transact  business  of  corporation. 

Sec.  389.    The  purchaser  at  the  sale  must  receive  a  certifi- 

2  cate  of  purchase  of  the  franchise,  and  be  immediately  let  into 

3  the  possession  of  all  property  necessary  for  the  exercise  of  the 

4  powers  and  the  receipt  of  the  proceeds  thereof,  and  must  there- 

5  after  conduct  the  business  of  such  corporation,  with   all  its 

6  powers  and  privileges,  and  subject  to  all  its  liabilities  until 

7  the  redemption  of  the  same,  as  hereinafter  provided. 

Purchaser  may  recover  penalties,  etc. 

Sec.  390.     The  purchaser  or  his  assignee  is  entitled  to  re- 

2  cover  any  penalties  imposed  by  law  and  recoverable  by  the 

3  corporation  for  any  injury  to  the  franchise  or  property  thereof, 

4  or  for  any  damages  or  other  cause,  occurring  during  the  time 

5  he  holds  the  same,  and  may  use  the  name  of  the  corporation 

6  for  the  purpose  of  any  action  necessary  to  recover  the  same. 

7  A  recovery  for  damages  or  any  penalties  thus  had  is  a  bar  to 
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» 

8  any  subsequent  action  by  or  on  behalf  of  the  corporation  for 

9  the  same. 

Corporation  to  retain  power  after  sale. 

Sec.  391.    The  corporation  whose  franchise  is  sold,  as  in  this 

2  article. provided,  in  all  other  respects  retains  the  same  powers, 

3  is  bound  to  the  discharge  of  the  same  duties,  and  is  liable  to 

4  the  same  penalties  and  forfeitures,  as  before  such  sale. 

Redemption  of  franchise. 

Sec.  392.     The  corporation  may,  at  any  time  within  one 

2  year  after  such  sale,  redeem  the  franchise,  by  paying  or  tender- 

3  ing  to  the  purchaser  thereof  the  sum  paid  therefor,  with  ten  per 

4  cent  interest  per  annum  thereon,  but  without  any  allowance 
6     for  the  toll  which  he  may  in  the  meantime  have  received ;  and 

6  upon  such  payment  or  tender,  the  franchise  and  all  the  rights 

7  and  privileges  thereof  revert  and  belong  to  the  corporation,  as 

8  if  no  such  sale  had  been  made. 

Commissioners'  Note  :    The  words  "  per  annum  "  inserted  to  make  mean- 
ing of  section  certain. 

When  proceedings  under  execution  may  be  had. 

Sec.  393.     The  sale  of  any  franchise  under  execution  must 

2  be  made  in  the  county  in  which  the  corporation  has  its  principal 

3  place  of  business,  or  in  which  the  property,  or  some  portion 

4  thereof,  upon  which  the  taxes  are  paid,  is  situated. 


CHAPTER  IV. 

EXTENSION   AND   DISSOLUTION   OF  CORPORATIONS. 

Section  399.    Proceedings  to  disincorporate. 

400.  On  dissolution,  directors  to  be  trustees  for  creditors. 

401.  Corporations  may  extend  corporate  existence,  how. 

Proceedings  to  disincorporate. 

Sec.  399.     The  dissolutibn  of  corporations  is  provided  for: 

2  1.  If  voluntary,  in  Chapter  I  of  Title  VI,  Part  III  (Sec.  1227 

3  et  seq,),  of  the  Code  of  Civil  Procedure; 

4  2.  If  involuntary,  in  Chapter  II  of  Title  VI,  Part  III  (Sec. 

5  1235  et  seq.)y  of  the  Code  of  Civil  Procedure. 

Commissioners'  Note  :  The  amendment  to  this  section  consists  in  insert- 
ing a  reference  to  a  new  chapter  which  it  is  proposed  to  add  to  the  Code  of 
Civil  Procedure,  providing  for  the  dissolution  of  corporations,  which  action 
seems  to  be  rendered  necessary  by  the  decision  of  the  supreme  court  in  the 
case  of  Tore  vs.  Parker,  108  Cal.  431. 
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On  dissolution,  directors  to  be  trustee*  lor  creditors. 
Sec.  400.     Unless  other  persons  are  appointed  by  the  cou»t, 

2  the  directors  or  managers  of  the  affairs  of  such  corporation  at 

3  the  time  of   its  dissolution  are  trustees  of  the  creditors  and 

4  stockholders  or  members  of  the  corporation  dissolved,  and  have 

5  full  power  to  settle  the  affairs  of  the  corporation. 

Corporations  may  extend  corporate  existence,  how. 
Sec.  401.     Every  corporation  formed  for  a  period  less  than 

2  fifty  years,  may,  at  any  time  prior  to  the  expiration  of  the  term 

3  of  its  corporate  existence,  extend  such  term  to  a  period  not 

4  exceeding  fifty  years  from  its  formation.    Such  extension  may 

5  be  made  at  any  meeting  of  the  stockholders  or  members  called 

6  by  the  directors  expressly  for  considering  the  subject  if  voted 

7  by  Btockhplders  representing  two  thirds  of  the  capital  stock;  or 

8  by  two  thirds  of  the  members;  or  may  be  made  upon  the  writ- 

9  ten  assent  of  two  thirds  of  the  members  or  of  stockholders  rep- 

10  resenting  two  thirds  of  the  capital  stock.    A  certificate  of  the 

11  proceedings  of  the  meeting  upon  such  vote,  or  upon  such 

12  assent,  shall  be  signed  by  the  chairman  and  secretary  of  the 

13  meeting  and  a  majority  of  the  directors,  and  be  filed  in  the 

14  ofiice  of  the  county  clerk  where  the  original  articles  of  incor- 

15  poration  were  filed,  and  a  certified  copy  thereof  in  the  oflSce  of 

16  the  secretary  of  state,  and  thereupon  the  term  of  the  corpora- 

17  tion  shall  be  extended  for  the  specified  period. 

Commissioners'  Notb  :  The  amendment  to  this  section  consists  in  requir- 
ing the  written  assent  of  stockholders  representing  two  thirds  of  the  capital 
stock;  originally,  it  permitted  two  thirds  in  numher  of  the  stockholders  by 
their  written  assent  to  extend  the  time  of  the  existence  of  the  co'rporation. 

Sec  402,     Omitted. 

CoMMissiONBBS'  NoTB :.  By  an  act  approved-March  30, 1874  (Amendments 
1873-74,  209),  this  section  was  repealed,  and  for  that  reason  has  been  omitted. 


CHAPTER  V. 

GENEHAL  PBOVISIONS   AFFECTING   CORPORATIONS. 

Section  403.    Title  I  to  apply  to  all  corporations  with  certain  exceptions. 
404.    Chapter  and  article  may  be  repealed. 

Title  I  to  apply  to  all  corporations  with  certain  exceptions. 

Sec  403.  The  provisions  of  this  title  are  applicable  to  every 
2  oorporatioji,  unless  such  corporation  is  excepted  from  its  oper- 
8  .  ation,  or  unless  a  special  provision  is  made  in  relation  thereto 

4  inconsistent  with  some  provision  in  this  title,  in  which  case 

5  the  special  provision  prevails. 


tf 
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Chapter  and  article  may  be  repealed. 
Sec.  404.  The  legislature  may  at  any  time  amend  or  repeal 
2  this  part,  or  any  title,  chapter,  article,  or  section  thereof,  and 
8  dissolve  all  corporations  created  thereunder;  but  such  amend- 
4  ment  or  repeal  does  not,  nor  does  the  dissolution  of  any  such 
6    corporation,  take  away  or  impair  any  remedy  given  against 

6  any  such  corporation,  its   stockholders,  or  officers,  for»  any 

7  liability  which  has  been  previously  incurred. 

CoMMissioifSBs'  NoTS  *.  As  the  article  in  which  this  section  was  originally 
included  referred  merely  to  the  examination  pf  tho  affairs  of  corporations, 
and  while  the  section  itself  refers  to  the  right  of  the  legislature  to  amend  or 
repeal  any  part  of  the  laws  concerning  corporations  and  their  diflsolution,  it 
was  thought  advisable  to  place  it  at  the  end  of  this  chapter.  The  number  of 
the  section  has  been  changed  as  a  consequence  from  384,  present  designation, 
to  404. 


TITLE  II. 

INSURANCE    CORPORATIONS.    • 

Chapter  I.     General  Provisions.     [414-420.] 

II.    Fire    and     Marine    Insurance    Corporations. 

[424-430.] 
Ila.  County  Fire  Insurance  Companies.    [433-436J.] 

III.  Life,    Mutual    Life,   Health,    Accident,  and 

Title  Insurance  Corporations.     [437-463.] 

IV.  Life,    Health,    Accident,    and    Annuity    or 

Endowment    Insurance    on    the    Assessment 
Plan,  and  the  Conduct  of  the  Business  of 
Such  Insurance.     [453a-453n.] 
V.    Mutual,  Beneficial,  and  Relief  Associations. 

[453o-453t.] 
VI.    Relating  to  Mutual  Life,  Health,  and  Acci- 
dent   Incorporations    Organized    Prior    to 

1873.     [453u.] 

• 

CHAPTER    I. 

GENERAL    PROVISIONS. 

Section  414.  Bubsoriptions  to  capital  stock,  when  and  how  collected. 

415.  Purchase  and  conveyance  of  real  estate. 

416.  Policiesr,  how  issued  and  by  whom  signed. 

417.  Dividends,  of  whet  and  when  declared. 

418.  Directors  liable  for  loss  on  insurance  in  certain  cases. 

419.  Capital  to  be  at  least  two  hundred  thousand  dollars. 

420.  Exception,  capital  of  one  hundred  thousand  dollars. 
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^  '  Subscriptions  to  capital  stock,  when  and  how  collected. 

Sec.  414.    After  the  secretary  of  state  issues  the  certificate 

2  of  incorporation^  as  provided  in  Article  I,  Chapter  I,  Title  I, 

3  of  this  parta  the  directors  named  in  the  articles  of  incorpora- 

4  tion  must  proceed  in  the  manner  specified,  or  in  their  by-laws, 

5  or  if  none,  then  in  such  manner  as  they  by  order  adopt,  to  open 

6  books  of  subscription  to  the  capital  stock  then  unsubscribed, 

7  and  to  secure  the  subscriptions  to  the  full  amount  of  the  fixed 

8  capital;  to  levy  assessments  and  installments  thereon,  and  to 

9  collect  the  same,  as  in  Chapter  II  of  Title  I  provided. 

Purchase  and  conveyance  of  real  estate. 
Sec.  415.     No  insurance  corporation  must  purchase,  hold,  or 

2  convey  real  estate,  except  as  hereinafter  set  forth,  to  wit : 

3  1.  Such  as  is  requisite  for  its  accommodation  in  the  con- 

4  venient  transaction  of  its  business,  not  exceeding  in  value  one 

5  hundred  and  fifty  thousand  dollars  ; 

6  2.  Such  as  is  conveyed  to  it,  or  to  any  person  for  it,  by  way 

7  of  mof  tgage  or  in  trust,  or  otherwise,  to  secure  or  provide  for 

8  the  payment  of  loans  previously  contracted,  or  for  'moneys  due; 

9  3.  Such  as  is  purchased  at  sales  upon  deeds  of  trust  or  judg- 

10  ments  obtained  or  made  for  such  loans  or  debts; 

11  4.  Such  as  is  .conveyed  to  it  in  satisfaction  of  debts  previously 

12  contracted  in  the  course  of  its  business  dealings. 

13  All  such  real  estate  so  acquired,  which  is  not  requisite  for 

14  the  accommodation  of  such  corporation  in  •  the  transaction  of 

15  its  business,  must  be  sold  and  disposed  of  within  five  years 

16  after  such  corporation  acquired  title  to  the  same.     No  such 

17  real  estate  must  be  held  for  a  longer  period  than  five  years, 

18  unless   the  corporation   first   procures  a  certificate  from   the 

19  insurance  commissioner  that  the  interests  of  the  corporation 

20  will  suffer  materially  by  a  forced  sale  of  such  real  estate,  in 

21  which  event  the  time  for  the  sale  may  be  extended  to  such 

22  time  as  the  insurance  commissioner  directs  in  the  certificate. 

Policies,  how  issued  and  by  whom  signed.  * 

Sec.  416.     All  policies  made  by  insurance  corporations  must 

2  be  subscribed  by  the  president  or  vice-president,  or  in  case  of  the 

3  death,  absence,  or  disability  of  these  officers,  by  any  two  of  the 

4  directors,  and  countersigned  by  the  secretary  of  the  corpora- 

5  tion.     All  such  policies  are  binding  and  obligatory  upon  the 

6  corporation  as  if  executed  over  the  corporate  seal. 

Dividends,  of  what  and  when  declared. 

Sec.  417.     The  directors  of  every  insurance  corporation,  at 
2     such  times  as  their  by-laws  provide,  must  make,  declare,  and 
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pay  to  the  stockholders  dividends  of  so  much  of  the  net  profits 

4  of  the  corporate  business  and  interest  on  capital  invested  as  to 

6  them  appears  advisable;  but  the  moneys  received  and  notes 

6  taken  for  premiupa  on  risks  which  are  undetermined  and  out- 

7  standing  at  the  time  of  making  the  dividend  must  not  be  treated 

8  as  profits,  nor  divided,  except  as  provided  in  Chapter  II  of 

9  this  title. 

Directors  liable  for  loss  on  insnrance  in  certain  cases. 

Sec  418.     If  any  insurance  corporation  is  under  liabilities 

2  for  losses  to  an  amount  equal  to  its  capital  stocky  and  the 

3  president  or  directors,  after  knowing  the  same,  make  any  new 

4  or  further  insurance,  the  estates  of  all  who   make   such  in- 

5  surance,  or  assent  thereto,  are  severally  and  jointly  liable  for 

6  the  amount  of  any  loss  which  takes  place  under  such  insur- 

7  ance. 

Capital  to  be  at  least  two  hundred  thousand  dollars. 

Sec.  419.     Every  company,  corporation,  or  association  here- 

2  after  formed   or    organized  under   the  laws  of  this  state  for 

3  the  transaction  of  business  in  fire,  marine,  inland  navigation, 

4  or  life  insurance,  must  have  a  subscribed  capital  stock  equal  to 

5  at  least  two  hundred  thousand  dollars,  twenty-five  per  cent  of 

6  which  must  be  paid  in  previous  to  the  issuance  of  any  policy, 

7  and  the  residue  within  twelve  months  from  the  day  of  filing 

8  the   certificate   of    incorporation.     No  person,  corporation,  or 

9  association  organized  or  formed  under  the  laws  of  any  other 

10  state  or  country,  as  a  stock  company,  must  transact  any  such 

11  insurance  business  in  this  state,  unless  such  person,  corpora- 

12  tion,  or  association  has  a  paid-up  capital  stock  equal  to  at  least 

13  two  hundred  thousand  dollars  in  available  cash  assets,  over 

14  and  above  all  liabilities  for  losses  reported,  expefnses,  taxes,  and 

15  reinsurance  of  all  outstanding  risks,  as  provided  in  section  602 

16  of  the  Political  Code  of  this  state.     Nor  must  any  person,  cor- 

17  poration,  or  association,  organized  or  formed  under  the  laws  of 

18  any  other  state  or  country  as  a  mutual  insurance  company, 

19  transact  any  such  insurance  business  in  this  state,  unless  such 

20  person,  corporation,   or    association   possesses  available  cash 
^1  assets  equal  to.  at  least  two  hundred  thousand  dollars  over  and 

22  above  all  liabilities  for  losses  reported,  expenses,  taxes,  and 

23  reinsurance  of  all  outstanding  risks,  as*  provided  in  said  sec- 

24  tion  602  of  the  Political  Code  of  this  state. 

Exception,  capital  of  one  hundred  thousand  dollars. 

Sec.  420.     Every    company,    corporation,    or    association, 
2     hereafter  formed  or  organized  under  the  laws  of  this  state  for 
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3  the  transaction  of  buainess  of  any  kind    of  insurauce    not 

4  enunaerated  ii:i  section  419  of  this  code,  must  have  a  subscribed 

5  capital  stock  equal  to  at  least  one  hundred  thousand  dollars, 

6  which  must  be  paid  in  at  the  times  and  in  the  manner  pre- 

7  scribed  for  the  payment  of  the  capital  stock  of  a  corporation 

8  organized  under  section  419  of  this  code.    No  such  company, 

9  corporation,  or  association,  formed  or  organized  under  the  laws 
10  of  any  other  state  or  country  as  a  stock  company,  must  trans- 
it act  any  such  insurance  business  in  this  state  without  a  paid-up 

12  capital  stock  of  not  less  than  one  hundred  thousand  dollars  in 

13  available  cash  assets,  over  and  above  all  liabilities  for  losses 

14  reported,  expenses,  taxes,  and  reinsurance  of  all  outstanding 
16  risks,  as  provided  in  section  602  of  the  Political  Code  of  this 

16  state.    Nor  must  any  company,  corporation,  or  association, 

17  formed   or  organized  under  the  laws  of  any   other  state  or 

18  country  as  a  mutual  insurance  company,  transact  any  such 

19  insurance  business  in  this  state  unless  such  company,  corpora- 

20  tion,  or  association^   possesses  available  cash  assets  equal  to 

21  at  least  one   hundred  thousand  dollars  over  and  above  all 

22  liabilities  for  losses  reported,  expenses,  taxes,  and  reinsurance 

23  of  all  outstanding  risks,  as  provided  in  said  section  602  of  the 

24  Political  Code  of  this  state. 


CHAPTER  II. 

FIRE   AND    MARINE   INSURANCE  CORPORATIONS. 

Section  424.  Payment  of  subscriptions.    Capital  to  be  aU  paid  in  twelve 

months, 

426.  Certificate  of  capital  stock  paid  up  to  be  filed,  and  when. 
428.  Property  which  may  be  insured. 

427.  Funds  may  be  invested,  how. 

428.  Eisk,  limitation  of. 

429.  Dividends,  what  to  be  reserved  before  making. 

430.  Reservation   by   companies   with   less  than   two  hundred 

thousand  dollars  capital. 

Payment  of  subscription.    Capital  to  be  all  paid  in  twelve  months. 

Sec.  424.     The  entire  capital  stock  of  every  fire  or  marine 

2  insurance  corporation  must  be  paid  up  in  cash  within  twelv^ 

3  months  from  the  filing^of  the  articles  of  incorporation,  and  no 

4  policy  of  insurance  must  be  issued  or  risk  taken  until  twenty- 

5  five  per  cent  of  the  whole  capital  stock  is  paid  up. 

Certificate  of  capital  stock  paid  up  to  bf  filed,  and  when. 

Sec.  426.    The  president  and  a  majority  of  the  directors 
2    must,  within  thirty  days  after  the  payment  of  the  twenty-five 
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3  per  cent  of  the  capital  stock,  and  al80  within  thirty  days  after 

4  the  payment  of  the  last  installment  or  assessment  of  the  capital 
6  stock  limited  and  fixed,  prepare,  subscribe, .  and  swear  to  a 

6  certificate  setting  forth  the  amount  of  the  fixed  capital  and  the 

7  amount  thereof  paid  tip  at  the  times  respectively  in  this  section 

8  named,  and  file  the  same  in  the  office  of  the  county  clerk  of  the 

9  County  where  the  principal  place  of  business  of  the  corpptation  is 

10  located,  and  a  duplicate  thereof,  similarly  executed,  with  the 

11  insurance  commissioner. 

Property  which  may  be  insured. 

Sec.  426.     Every    corporation    formed  for  fire  or  marine 

2  insurance,  or 'both,  may  make  insurance  on  all  insurable  inter- 

3  ests  within  the  scope  of  its  articles  of  incorporation,  and  may 

4  cause  itself  to  be  reinsured. 

Funds  may  be  invested,  how.  ^ 

Sec.  427.     Corporations  organized  subsequent  to  April  first, 

2  eighteen  hundred   and   seventy-eight,  under  the  laws  of  this 

3  state,  for  the  transaction  of  business  in  any  kind  of  insurance, 

4  may  invest  their  capital  and  accumulations  in  the  foUowing- 

5  named  securities: 

6  1.  In  the  purchase  of  or  loans  upon  interest-bearing  bonds 

7  of  the  United  States  government; 

8  2.  In  the  purchase  of  or  loans  upon  interest-bearing  bonds 

9  of  any  of  the  states  of  the  United  States,  not  in  default  for 

10  interest  on  such  bonds; 

11  3.  In  the  purchase  of  or  loans  upon  interest-bearing  bonds  of 

12  any  of  the  counties  and  incorporated  cities  and  towns  of  the 

13  states  of  California  and  Oregon,  not  in  default  of  interest  on 

14  such  bonds; 

16        4.  In  loans  upon  unincumbered  real  property,  worth  at  least 

16  one  hundred  per  cent  more  than  the  amount  loaned;  or  upon 

17  merchandise  or  cereals  in  warehouse,  but  in  no  instance  shall 

18  Such  loan  be  made  in  excess  of  seventy-five  per  cent  of  the 

19  security  taken. 

20  5.  Corporations  engaged  in  the  business  of  insuring  titles  to 

21  real  estate  may,  after  the  investment  of  one  hundred  thousand 
^2  dollars  in  the  manner  provided  for  in  subdivisions  one,  two, 

23  three,  and  four  of  this  section,  invest  an  amount  not  exceeding 

24  fifty  per  cent  of  their  subscribed  capital  stock  in  the  preparation 
^5  or  purchase  of  the  materials  or  plant  necessary  to  enable  them 

26  to  engage  in  such  business;  and  such  materials,  or  plant,  shall 

27  be  deemed  an  asset,  valued  at  the  actual  cost  thereof,  in  all 
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28  statements  and  proceedings  required  by  law  for  the  ascertain- 

29  ment  and  determination  of  the  condition  of  such  corporations. 

30  6.  Corporations  organized  for  and  engaged  in  the  business  of 

31  fire  and  marine  insurance  may,  after  the  investment  of  two 

32  hundred  thousand  dollars  in  the  manner  provided  in  subdi- 

33  visions  one,  two,  three,  and  four  of  this   section,  invest  the 

34  balance  of  their  capital,  and  any  accumulations,  in  interest- 

35  bearing  first  mortgage  bonds  of  any  corporations  (except  mining 

36  companies),  not  in  default  of  interest,  organized  and  carrying 

37  on  business  under  the  laws  of  any  state  of  the  United  States; 

38  providedy  that  a  two  thirds  vote  of  all  the  directors  of  such 

39  corporations  shall  approve  such  investment.    It  shall  be  the 

40  duty  of  the  oflBcers  of  such  corporation  to  report  quarterly,  on 

41  the  first  days  of  January,  April,  July,  and  October  of  each 

42  year,  to  the  insurance  commissioner,  a  list  of  such  investments 
4^  so  made  by  them;  and  the  insurance  commissioner  may,  if  such 

44  investments,  or  any  of  them,  seem  injudicious  to  him,  require 

45  the  sale  of  the  same. 

46  But  no  investment  in  the  securities  named  in  subdivisions 

47  one,  two,  three,  and  six  of  this  section,  must  be  made  in  an 

48  amount  exceeding  the  market  value  of  such  securities  at  the 

49  date  of  such  investment. 

# 

Risk,  limitation  of. 

Sec.  428.     Fire   and   marine  insurance   corporations   must 

2  never  take,  on  any  one  risk,  whether  it  is  a  marine  insurance, 

3  or  an  insurance  against  fire,  a  sum  exceeding  one  tenth  part  of 

4  their  capital  actually  paid  in,  and  intact  at  the  time  of  taking 

5  such  risk,  without  reinsuring  the  excess  above  one  tenth. 

Dividends,  what  to  be  reserved  before  making. 

Sec.  429.     No  corporation  formed  subsequent  to  April  first, 

2  eighteen  hundred  and  seventy-eight,  under  the  laws  of  this 

3  state,  and  transacting  fire,  marine,  inland  navigation,  insur- 

4  ance  business,  or  insurance  provided  for  by  section  420  of  this 

5  code,  except  insurance  of  the  title  to  real  property,  must  make 

6  any  dividends  except  from  profits  remaining  on  hand  after 

7  retaining  unimpaired : 

8  1.  The  entire  subscribed  capital  stock  ; 

9  2.  All  the  premiums  received  or  receivable  on  outstanding 

10  marine  or  inland  risks,  except  marine  time  risks  ; 

11  3.  A  fund  equal  to  one  half  of  the  amount  of  all  premiums 

12  on  all  other  risks  not  terminated  at  the  time  of  making  such 

13  dividend ; 
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14  4.  A  sum  sufficient  to  pay  all  lossbs  reported  or  in  course  of 

15  settlement,  and  all  liabilities  for  expenses  and  taxes. 

Keservation  by  companies  with  less  than  two.  hundred  thousand  dollars 
capital. 

Sec.  430.     No  fire  or  marine  insurance  corporation,  with  a 

2  subscribed  capital  of  less  than  two  hundred  thousand  dollars, 

3  must  declare  any  dividends,  except  from  profits  remaining  on 

4  hand  after  reserving : 

5  1.  A  sum   necessary  to  form,  with  the   subscribed   capital 

6  stock,  the  aggregate  sum  of  two  hundred  thousand  dollars  ; 

7  2.  All  the  premiums  received  or  receivable  on  outstanding 

8  marine  or  inland  risks,  except  marine  time  risks  ; 

9  -3.  A  fund  equal  to  one  half  the  amount  of  all  premiums  on 

10  fire  risks  and  marine  time  risks  not  terminated  at  the  time  of 

11  making  such  dividend  ; 

12  4.  A  sum  sufficient  to  pay  all  losses  reported  or  in  course 

13  of  settlement,  and  all  liabilities  fpr  expenses  and  taxes. 

Commissioners*  Note  :    Old  sections  431  and  432  are  transferred  to  Chapter 
III,  of  this  title,  and  renumbered  452  and  453. 


CHAPTER  Ila. 

COUNTY    FIRE   INSURANCE     COMPANIES. 


Section  433. 

Directors. 

434. 

Officers. 

435. 

Bonds. 

436. 

Powers.    By-laws. 

436a. 

Membership. 

4366. 

Kisks. 

436c. 

Classifying  risks. 

436(2. 

Property  outside  of  county. 

436e. 

Losses. 

436/. 

Same;  assessments. 

436sr. 

Notice  of  assessments. 

436/i.  Action  of  assessment. 

436i. 

Annual  statement. 

436j. 

Withdrawals. 

436ib. 

Report  of  officers. 

436«. 

Dissolution. 

Directors.  "  ' 

Sec.  433.     The  number  of  directors  shall  not  be  less  than 

2  seven   nor    more   than    eleven,    a   majority   of  whom    shall 

3  constitute  a  quorum  to  do  business.     These  directors  shall  be 

4  elected  from  the  members  of  the   association  by  ballot,   and 

5  shall  hold  office  for  one  year,  or  until  their  successors  are 

6  elected  and  qualified.    The  annual  meeting  of  the  members  of 
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7  the  company  shall  hi  held  on  the.  second  Monday  in  January 

8  of  each  year.    In  the  electioii  oi  the  first  board  of  directors 

9  each  member  shall  be  entitled  to  one  vote.     At  every  subse- 

10  quent  election,  every  person  insured  shall  be  entitled  to  as 

11  many  votes  as  there  are  directors  to  be  elected,  and  an  equal 

12  additional  number  for  every  risk  or  risks  he  holds  in  the 

13  company,  and  he  may  cast  the  same  in  person  or  by  proxy, 

14  distributing  them  among  the  directors  to  be  elected,  or  among 

15  a   less   number  of  directors,   or  cumulating  them   upon   one 

16  candidate,  as  he  shall  see  fit. 

Officers. 
Sec.  434.    The  directors  shall  elect,  from  their  own  number, 

2  a  president  and  a  vice-president,  and  shall  also  elect  a  treasurer 

3  and  a  secretary,  who  may  or  may  not  be  a  member  of  the  com- 

4  pany.     All  of  such  ofl&cers  hold  their  office  for  one  year  from 

5  the  date  of  their  election,  or  until  their  successors  are  elected 

6  and#qualified. 

Bonds. 

Sec.  435.     The  treasurer  and  secretary  shall  give  bonds  to 

2  the  company  for  the  faithful  performance  pf  their  duties,  in 

3  such  amounts'  as  shall  be  prescribed  by  the  board  of  directors. 

Powers.    By-laws. 

Sec.  436,     Such  corporation  and  its  directors  shall  possess 

2  the  usual  powers  and  be  subject  to  the  usual  duties  of  corpora- 

3  tions  and  directors  thereof,  and  may  make  such  by-laws,  not 

4  inconsistent  with  the  constitution  and  the  laws  of  this  state, 

5  as  may  be  deemed  necessary  for  the  management  of  its  affairs, 

6  in  accordance  with  the  provisions  of  this  chapter.     Also,  to 

7  prescribe  the  duties  of  its  officers  and  to  fix  their  compensation, 

8  and  to  alter  and  amend  its  by-laws  when  necessary. 

% 

Membei^hip. 

Sec.  436a.     Any  person  owning  property  in  the  county  for 

2  which  any  such  company  is  formed  may  become  a  member  of 

3  such  company  by  insuring  therein,  and  shall  be  entitled  to  all 

4  the  rights  and  privileges  appertaining*  thereto,  and  no  person 

5  not  residing  in  the  county  in  which  the  company  is  formed 

6  shall  become  a  director  of  such  company. 

Risks., 
Sec  4366.     Such  company  may  issue  policies  only  on  de- 

2  tached  dwellings,  schoolhouses,  churches,  barns  (except  livery 

3  barn  and  hotel  barns),  and  other  farm  buildings,  and  such 
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4  property  as  may  be  contained  therein;  also,  other  property  on 

6  the  premises  owned  by  the  insured;  hay  and  grain  in  stack  or 

6  in  the  field,  ^nd  livestock  on  the  premises  of  the  insured,  any- 

7  where  in  the  county,  for  any  time  not  exceeding  five  years, 

8  and  not  to  extend  beyond  the  time  limited  for  the  existence  of 

9  the  charter,  and  for  an  amount  not  to  exceed  four  thousand 

10  five  hundred  dollars  on  any  ope  risk;  provided,  that  no  com- 

11  pany  which  has  been  organized  more  than  six  months  shall 

12  write  insurance  subject  to  one  fire  exceeding  three  per  cent  of 

13  the  amount  of  risk  upon  the  books  of  such  company.     All  per- 

14  sons  so  insured  shall  giv^  their  obligation  to  the  company, 

15  binding  themselves,  their  heirs  and  assigns,  to  pay  their  pro 

16  rata  share  to  the  company  of  the  necessary  expense  and  of  loss 

17  by  fire  which  may  be  sustained  by  any  member  thereof  during 

18  the  time  for  which  their  respective  policies  are  written,  and 

19  they  shall  also  at  the  time  of  effecting  the  insurance  pay  such 

20  a   percentage  in   cash,   and   such   other  charges,   as  may  be 

21  required  by  the  rules  or  by-laws  of  the  company. 

♦ 

Classifying  risks. 

Sec.  436c.     All  such  companies  must  classify  the  property 

2  insured  therein  at  the  time  of  issuing  policies  thereon  under 

3  different  rates,  corresponding  as   nearly   as  may   be  to  the 

4  greater  or  less  risk  from  fire  loss  which  may  be  attached  to  the 

5  several  kinds  of  property  insured. 

Property  outside  of  county. 

Sec.  436d.     No   such  company  shall  insure   any  property 

2  beyond  the  limits  of  the  county  within  which  the  company  is 

3  organized,  nor  shall  any  company  issue  policies  of  insurance 

4  on  any  property  within  the  limits  of  any  city  containing  over 

5  six  thousand  inhabitants  at  the  time  of  the  organization  of 

6  such  company;  provided,  that  no  dwelling  shall  be  insured 

7  within  the  corporate  limits  of  any  city  or  towns  exposed  by 

8  any  other  building  within  one  hundred  feet,  or  by  any  other 

9  risk  other  than  a  dwelling  or  private  barn,  within  two  hundred 

10  feet. of  the  risk  assumed;  provided,  that  the  amount  of  insur- 

11  ance  shall   not  exceed  seventy-five  per  cent  of  the  value  of 

12  the  property,  and  that  no  additional  insurance  shall  be  allowed. 

Losses. 

Sec.  436e.     Every  member  of  such  company  who  may  sus- 

2  tain  loss  or  damage  by  fire  shall  immediately  notify  the  presi- 

3  dent,  or,  in  his  absence,  the  secretary  thereof,  stating  the  amouijit 

4  of  damages  or  loss  sustained  or  claimed,  and  if  not  more  than 

7— CG 
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5  two  hundred  dollars,  then  the  president  and  secretary  shall 

6  proceed  to  ascertain  the  amount  of  such  loss  or  damage,  and 

7  adjust  the  same.     If  the  claim  for  damage  or  loss  be  an  amount 

8  greater  than  two  hundred  dollars,  then  the  president  of  such 

9  company,  or  in  his  absence,  the  vice-president,  or  in  the  absence 

10  of  both,  the  secretary  thereof,  shall  forthwith   convene  the 

11  board  of  directors  of  such  company,  whose  duty  it  shall  be 

12  when  convened  to  appoint  a  committee,  of  not  less  than  three 

13  disinterested    members   of    such   company,  to  ascertain    the 

14  amount  of  such  damage  or  loss.     If  in  either  case  there  is  a 

15  failure  of  the  parties  to  agree  upon  the  amount  of  such  damage 

16  or  loss,  they  shall  submit  the  question  of  the  amount  of  such 

17  loss  to   arbitration.     The   president  of   the  company   shall 

18  appoint  one  disinterested  person  to  act  as  arbitrator,  and  the 

19  claimant  or  insured  shall  appoint  another,  and  if  such  two 

20  arbitrators  fail  to  agree  upon  the  amount  of  such  loss,  then 

21  they  shall  select  a  third  disinterested  person  to  act  with  them. 

22  Such   arbitrators   so   appointed  shall  have  full  authority  to^ 

23  examine  witnesses,  and  to  do  all  other  things  necessary  to  the 

24  proper  determination  of  the  amount  of  loss  sustained  by  the 

25  claimant,  and  shall  make  their  award  in  writing  to  the  presi- 

26  dent  of  such  company,  and  such  award  so  as  aforesaid  made 

27  shall  be  final  as  to  the  amount  of  the  loss  sustained.     The  pay 

28  of  the  said  committee  shall  be  three  dollars  per  day  for  each 

29  day's  services  so  rendered,  and  five  cents  for  each  mile  necessa- 

30  rily  traveled  in  the  discharge  of  their  duties,  which  shall  be 

31  paid  by  the  claimants,  unless  the  award  of  such  committeo^ 

32  shall  exceed  the  sum  offered  by  the  company  in  liquidation  of 

33  such  loss  or  damage,  in  which  case  such  expense  shall  be  paid. 

34  by  the  company. 

Same,  assessments. 

Sec.  436/.     When  the  amount  of  any  loss  shall  have  been 

2  ascertained,  which  exceeds  in  amount  the  cash  funds  of  the 

3  company,  the  president  shall  convene  the  directors  of  said 

4  company,  who  shall  make  an  assessment  upon  all  the  prop- 

5  erty  to  the  amount  for  which  each  several  piece  of  property  is 

6  insured,  taken  in  connection  with  the  rate  of  premium  under 

7  which  it  may  be  classified. 

r 

Notice  of  assessments. 

Sec.  436gf.    It  shall  be  the  duty  of  the  secretary,  whenever 

2  such  an  assessment  shall  have  been  made,  to  immediately 

3  notify  every  person  holding  a  risk  in  such  company,  person- 

4  ally,  by  an  agent,  or  by  letter  directed  to  his  usual  post  office- 
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5  address,  of  the  amount  of  such  loss,  and  the  sum  due  from  him, 

6  as  his  share  thereof,  and  of  the  time  and  to  whom  such  pay- 

7  ment  is  to  be  made;   but  such  time  shall  not  be  lees  than 

8  thirty  days,  nor  more  than  ninety  days,  from  the  date  of  such 

9  notice. 

Action  of  assessment. 

Sec.  436/i.     An  action  may  be  brought  against  any  member 

2  of  such  company  who  shall  neglect  or  refuse  to  pay  any  assess- 

3  ment  made  upon  him  by  the  provisions  of  this  chapter,  or 

4  other  liabilities  due  the  company,  and  the  directors  of  any 
6     company  so  formed  who  shall  willfully  refuse  or  neglect  to 

6  perform  the  duties  imposed  upon  them  by  law.  or  by  the  by- 

7  laws  of  the  company,  shall  be  liable  in  their  individual  capac- 

8  ity  to  the  person  sustaining  such  loss.     An  action  may  also  be 

9  brought  and  maintained  against  any  such  company  by  mem- 

10  hers  thereof  for  losses  sustained  if  payment  is  withheld  after 

11  the  amount  of  such  losses  have  been  determined,  and  is  due  by 

12  the  terms  of  the  policy. 

Annual  statement. 

Sec.  436i.     It  shall  be  the  duty  of  the  secretary  to  prepare 

2  an  annual  statement  showing  the  condition  of  such  company 

3  on  the  thirty-first  day  of  December,  and  present  the  same  at 

4  the  annual  meeting. 

Withdrawals. 

9 

Sep.  436;.     Any  member  of  such  company  may  withdraw 

2  therefrom  by  surrendering  his  policy  for  cancellation  at  any 

3  time  while  the  organization  continues  the  business  for  which  it 

4  was  organized,  by  giving  notice  in  writing  to  the  secretary 

5  thereof,  and  paying  his  share  of  all  claims  that  may  exist 

6  against  such  company;  provided^  that  the  company  shall  have 

7  power  to  cancel  or  terminate  any  policy  by  giving  the  insured 

8  five  days'  written  notice  to  that  effect,  and  returning  to  him 

9  any  excess  of  premium  he  may  have  paid  during  the  term  of 

10  the  policy,  over  the  cost  of  his  insurance,  as  measured  by  the 

11  rates  of  standard  fire  insurance  companies  doing  business  in 

12  this  state. 

Report  of  officers. 

Sec.  436^.     It  shall  be  the  duty  of  the  president  and  secre- 

2  tary,  within  thirty  days  after  the  first  day  of  January  in  each 

3  year,  to  prepare,  under  their  own  oath,  and  transmit  to  the 

4  insurance  commissioner,  a  statement  of  the  condition  of  the 

5  company  on  the  last  day  of  the  month  next  preceding  the 
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6  annual  meeting.    If,  upon  examination,  the  insurance  com- 

7  miseioner  finds  that  such  company  is  doing  business  correctly, 

8  in  accordance  with  the  provisions  of  this  chapter,  he  shall 

9  thereupon  furnish  'the  company  his  certificate,  which  shall  be 

10  deemed  authority  to  continue  business  during  the  ensuing 

11  year,  subject,  however,  to  the  provisions  of  this  chapter.     For 

12  such  examination  and  certificate  the  company  shall  pay  one 

13  dollar.     Each  company  shall  pay  at  the  time  of  organization 

14  five  dollars  to  the  insurance  commissioner,  for  all  services 

15  which  he  shall  render  in  the  matter  of  organization. 

Dissolution.  * 

Sec.  436J.    Any  such  company  may  be  proceeded  against  and 

2  dissolved  in  the  manner  and  upon  the  same  conditions  as  pro- 

3  vided  in  case  of  other  insurance  companies  incorporated  in 

4  this  state. 

CoMMissiONBBS  NoTS :  Chapter  Ila  is  an  act  of  the  legislature  of  1897 
(Stats.  1897,  439),  here  added  to  the  code.  The  said  act  repeals  all  laws  in 
conflict  therewith,  but  the  repealing  clause  has  been  omitted. 

CHAPTER  III. 

LIFE,     MUTUAL     LIFE,     HEALTH,   ACCIDENT,    AND   TITLE   INSURANCE 

CORPORATIONS, 


Section  437. 
438, 
439. 
440. 
441. 
442. 
443. 
444. 
445. 

446. 
447. 
449. 
450. 
451. 
452. 
453. 


Capital  stock.    Guarantee  fund. 

Of  what  guarantee  fund  shall  consist. 

Fixed  capital,  what  constitutes  deficiency  in. 

Declaration  of  fixed  capital  to  be  filed.  « 

Guarantee  notes  and  interest,  how  disposed  of. 

Insured  to  be  entitled  to  vote,  when 

M^y  invest  in  what  securities,  how. 

Capital  stock,  how  invested. 

Limitations  to  the  holding  of  stock  and  in  other  particulars 

may  be  provided  for  in  by-laws. 
Premiums,  how  payable. 

Valuation  of  policies  outstanding,  when  ;  how  estimated. 
Valuation  of  policies  ;  retaliatory  provisions. 
Policy  contain  what ;  penalty. 
Fraternal  societies  exempt  from  insurance  laws. 
Amounts  to  be  reserved  by  life  insurance  companies. 
Corporations  for  insuring  titles  to  real  estate. 


Capital  stock.    Guarantee  fund. 

Sec.  437.     Every    corporation   formed  for   the   purpose   of 

2  mutuatl  insurance  on  the  lives  or  health  of  persons,  or  against 

3  accidents  to  persons  fbr  life  or  any  fixed  period  of  time,  or  to 

4  purchase  and  sell  annuities,  must  have  a  capital  stock  of  not 
6  less  than  one  hundred  thousand  dollars.  It  must  not  make 
6     any  insurance  upon  any  risk  or  transact  any  other  business  as 
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7  a  corporation  until  its  capital  stock  is  fully  paid  up  in  caeh, 

8  nor  until  it  has  also  obtained  a  fund,  to  be  known  as  a  "guar- 

9  antee  fund,"  of  not  less  than  two  hundred  and  fifty  thousand 

10  dollars,  as  is  hereinafter  provided.     If  more  than  the  requisite 

11  amount  is  subscribed,  the  stock  must  be  distributed  pro  rata 

12  among  the  subscribers.     Any  subscription  may  be  rejected  by 

13  the  board  of  directors  or  the  committee  thereof,  either  as  to  the 

14  whole  or  any  part  thereof,  and  must  be,  so  far  as  rejected, 

15  without  effect. 

« 

Of  what  guarantee  fund  shaU  consist 

Sec.  438.     The  guarantee  fund  mentioned  in  the  preceding 

2  .  section  must  consist  of  the  promissory  notes  of  solvent  parties, 

3  approved  by  the  board  of  directors  and  by  each  other,  payable 

4  to  the  corporation,  or  its  order,  and  at  such  times,  in   such  . 

5  modes,  and  in  «uch  sums,  with  or  without  interest,  and  con- 

6  formable  in  all  other  respects  to   such   requirements   as   the 

7  board  of  directors  prescribe;  but  the  amount  of  the  notes  given 

8  by   any  one  person     must    not    exceed    in    the    whole  the 

9  sum  of  five  thousand  dollars  exclusive  of  interest.     Such  notes 

10  must  be  payable  absolutely  and  at  the  option  of  the  corporation ; 

1 1  they  must  be  negotiable,  and  may  be  indorsed  and  transferred 

12  or  converted  into  cash,  or  otherwise  dealt  with  by  the  corpor- 
is ation,  at  its  discretion,  without  reference  to  any  contingency  of 

14  losses  or  expenses.     Such  notes,  or  the  proceeds  thereof,  must 

15  remain  with  the  corporation  as  a  fund  for  the  better  security 

16  of  persons  dealing   with  it,  and  constitute  the  assets  of  the 

17  corporation,  liable  for  all  its  debts,  obligations,  and  indebted- 

18  ness  next  after  its  assets  from  premiums  and  other  sources, 

19  exclusive  of  capital  stock,  until  the  net  earnings,  over  and 

20  above  its  expenses,  losses,  and  liabilities,  shall  hsive  accumu- 

21  lated  in  cash,  or  securities  in  which  the  net  earnings  have  been 

22  invested,  to  a  sum  which,  with  the  capital  stock,  is  equal  to 

23  the  aggregate  of  the  original  amounts  of  the  guarantee  fund 

24  and  of  the  capital  stock. 

Fixed  capital,  what  constitutes  deficiency  in. 

Sec.  439.     The  sum  accumulated  as  provided  in  the  preceding 

.  2  section,   together  with   the  capital   stock,  shall   become  and 

3  remain  the  fixed  capital  of  the  corporation,  not  subject  to 

4  division  among  the  stockholders  or  parties  dealing  with  it,  or  to 

5  be  expended  in  any  manner  otherwise  than  may  be  required  in 

6  payment  of  the  corporation's  debts  and  actual  expenses,  until 

7  the  business  of  the  corporation  is  closed,  its  debts  paid,  and  its 

8  outstanding  policies  and  obligations  of  every  kind  canceled  or 
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9     provided  for;  and  if  from  any  cause  a  deficiency  at  any  time 

10  occurs  in  such  fixed  capital,  no  further   division  of    profits 

11  must  take  place  until  such  deficiency  has  been  made  up. 

Declaration  of  fixed  capital  to  be  filed. 

Sec.  440.     Whenever  the  fixed  capital  of  the  corporation  is 

2  obtained  as  hereinbefore  provided,  the  president  of  the  cor- 

3  poration  and  its  actuary,  or  its  secretary  if  there  is  no  actuary, 

4  must  make  a  declaration  in  writing,  sworn  to  before  some 

5  notary  public,  of  the  amount  of  such  fixed  capital,  and  of  the 

6  particular  kinds  of   property .  composing  the  same,  with  the 

7  nature  and  amount  of  each  kind,  which  must  be  filed  with  the 

8  original  articles  of  incorporation,  and  a  copy,  certified  by  the 

9  county  clerk,  must  be  published  for  at  least  four  successive 

10  weeks,  in  a  newspaper  published  in  the  county  where  the  prin,- 

11  cipal  business  of  the  corporation  is  situated.     Upon  the  filing 

12  of  such  declaration  the  guarantee  fund  is  discharged  of  its 

13  obligations,  and  all  notes  of  the  fund  remaining  in  the  control 

14  of  the  corporation,  and  not  afiected  by  any  lien  thereon,  or 

15  claim  of  that  nature,  must  be  surrendered  by  it  to  the  makers 

16  thereof,  respectively,  or  other    parties  entitled  to  receive  the 

17  same. 

Guarantee  notes  and  interest,  how  disposed  of. 

Sec.  441.     Until  the  guarantee  fund  is  discharged  from  its 

2  obligations,  as  provided  in  the  preceding  section,  no  note  must 

3  be  withdrawn  from   the  fund  unless  another  note  of  equal 

4  solvency  is  substituted  therefor,  with  the  approval  of  the  board 

5  of  directors.     The  corporation  must  allow  a  commission,  not 
.  6     exceeding  five  per  cent  per  annum,  on  all  such  guarantee  notes 

7  while  outstanding,  and  also  interest  on  all  moneys  paid  on 

8  such  notes  by  the  parties  liable  thereon,  at  the  rate  of  twelve 

9  per  cent  per  annum,  payable  half  yearly  until  repaid  by  the 

10  corporation,  unless  the  current  rate  of  interest  is  different  from 

11  this  amount,  in  which  case  the  rate  payable  may,  from  time  to 

12  time,  at  intervals  of  not  less  than  one  year,  be  increased  or 

13  reduced  by  the  board  of  directors,  so  as  to  conform  to  the 

14  current  rate. 

If 

Insured  to  be  entitled  to  vote,  when. 

Sec  442.     After  the  filing  of  the  declaration  of  the  fixed  cap- 

2  ital,  as  in  this  chapter  provided,  the  holders  of  policies  of  life 

3  nsurance  for  the  term  of  life,  on  which  the  premiums  are  not 

4  in  default,  may  vote  at  the  election  of  directors  and  have  one 

6  vote  for  each  one  thousand  dollars  insured  by  their  policies, 
6     respectively. 
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May  invest  in  what  securities,  how. 

Sec.  443.    The  number  of  directors  specified  in  the  articles 
ST    of  incorporation  may  be  altered  from  time  to  time  during  the 

3  existence  of  the  corporation  by  resolution,  at  the  annual  meet- 

4  ing  of  a  majority  of  those  entitled  to  vote  at  the  election  of 

5  directors,  but  the  number  must  never  be  reduced  below  five. 

Capital  stock,  how  invested. 

Sec.  444.     Life,  health,  and  accident  insurance  corporations 
2     may  invest  their  capital  stock  as  follows : 

5  1.  In  loans  upon  unincumbered  and  improved  real  property 
4  within  the  statfe  of  California,  which  shall  be  worth,  at  the 
•5    time  of  the  investment,  at  least  forty  per  cent  more  than  the 

6  sum  loaned; 

7  2.  In  the  purchase  of  or  loans  upon  interest-bearing  bonds, 

8  and  other  securities  of  the  United  States  and  of  the  state  of 

9  California; 

10  3.  In  the  purchase  of  or  loans  upon  interest-bearing  bonds 

11  of  any  of  the  other  states  of  the  Union,  or  of  any  county,  or 

12  incorporated  city,  or  city  and  county,  or  school  or  high  school 

13  district,  in  the  state  of  California; 

14  4.  In  the  purchase  of  loans  upon  any  stocks  of  corporations 

15  formed  under  the  laws  of  this  state,  except  of  mining  corpora- 

16  tions,  which  shall  have,  at  the  time  of  the  investment,  a  value, 

17  in  the  city  and  county  of  San  Francisco,  of  not  less  than 

18  sixty  per  cent  of  their  par  value,  and  shall  be  rated  as  first- 

19  class  securities. 

20  But  no  loans  shall  be  made  on  any  securities  specified  in 

21  subdivisions  three  and  four  of  this  section,  in  any  amount 

22  beyond  sixty  per  cent  of  the  market  value  of  the  securities, 
^3  nor  shall  any  loan  be  made  on  the  stock  of  the  corporation,  or 
24  notes  or  other  obligations  of  its  corporators. 

Commissioners'  Note  :  The  amendment  to  this  section  allows  the  invest- 
ment of  the  capital  stock  of  life,  health,  and  accident  insurance  corporations 
to  he  made  in  interest-hearing  bonds  of  school  and  high  school  districts  of 
California,  and  the  Commissioners  are  indebted  for  the  suggestion  to  the 
Commission  of  1895.    (See  Report  of  Commission  of  1895,  61-62.) 

Limitations  to  the  holding  of  stock  and  in  other  particulars  may  be  provided 
for  in  by-laws. 

Sec  445.    The  corporation  may,  by  its  by-laws,  limit  the 

2  number  of  shares  which  may  be  held  by  any  .one  person,  and 

3  make  such  other  provisions  for  the  protection  of  the  stock- 

4  holders  and  the  better  security  of  those  dealing  with  it  as  to  a 

5  majority  of  the  stockholders  may  seem  proper,  not  incon- 
€    sistent  with  the  provisions  of  this  title  or  part. 
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PremianiB,  how  payable. 

Sec.  446.     All  premiums  must  be  payable  wholly  in  cash^ 

2  or  one  half  or  a  greater  proportion  in  cash,  and  the  remaincPer 

3  in  promissory  notes  bearing  interest,  as  may  be  provided  for 

4  by  the  by-laws.     Agreements  and  policies  of  insurance  made 

5  by  the  corporation  may  be  upon  the  basis  of  full  or  partial  par- 
6"    ticipation  in  the  prolBts,  or  without  any  participation  therein, 

7  as  may  be  provided  by  the  by-laws  and  agreed  between  the 

8  parties. 

Valuation  of  policies  outstanding,  when ;  how  estimated. 

Sec  447.     Every  life  insurance  corporation  organized  under 

2  the  laws  of  this  state  must,  on  or  before  the  first  day  of  Feb- 

3  ruary  of  each  year,  furnish  the  insurance  commissioner  the 

4  necessary  data  for  determining  the  valuation  of  all  its  policies 

5  outstanding  on  the  thirty-first  day  of  December  then  nextpre- 

6  ceding.     And  every  life  insurance  company  organized  under 

7  the  laws  of  any  other  state  or  country,  and  doing  business  in 

8  this  state,  must,  upon  the  written  requisition  of  the  commis- 

9  sioner,  furnish  him,  at  such  time  as  he  may  designate,  the 

10  requisite  data  for  determining  the  valuation  of  all  of  its  poli- 

11  cies  then  outstanding.     Such  valuation  must  be  based  upon 

12  the  rate  of  mortality  established  by  the  American  experience 

13  life-table,  and  interest  at  four  and  one  half  per  cent  per  annum; 

14  provided,  that  from  and  after  the  thirty-first  day  of  December, 

15  A.     D,     eighteen     hundred     and    ninety-one,    such     valua- 

16  •  tions  must  be  based  upon  the  rate  of  mortality  established  by 

17  the  combined  experience  or  actuaries'  table  of  mortality,  with 

18  interest  at  the  rate  of  four  per  cent  per  annum.    When  the 

19  laws  of  any  other  state  or  territory  require  of  a  life  insurance 

20  company  organized  under  the  laws  of  this  state,  a  valuation  of 

21  its  outstanding  policies  by  any  standard  of  valuation  different 

22  from  that  named  in  this  section,  the  insurance  commissioner 

23  is  hereby  authorized  to  make  such  valuation  for  use  in  such 

24  other  state  or  territory,  and  to  issue  his  certificate  in  accord- 

25  ance  therewith.     For  the  purpose  of  making  the  valuations,. 

26  the  insurance  commissioner  is  authorized  to  employ  a  compe- 

27  tent  actuary,  whose  compensation  for  such  valuations  shall  be 

28  three  cents  for  each  thousand  dollars  of  insurance;  to  be  paid 

29  by  the  respective  companies  whose  policies  are  thus  valued. 

Sec.  448.     Omitted, 

Commissioners'  Note:    The  Commissioners  recommend  the  repeal  of  the- 
above  section,  as  it  can  have  no  effect  under  existing  Jaws. 
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Valuation  of  policies,  retaliatory  provision. 

Sec.  449.     When  the  certificate  of  the   insurance  commis- 

2  sipner  of  this  state,  of  the  valuation  of  the  policies  of  a  life 

3  insurance  company,  as  provided  in  section  447  of  this  code, 

4  issued  to  any  company  organized  under  the  laws  of  this  state, 
6  shall  not  be  accepted  by  the  insurance  authorities  of  any  other 

6  state,  in  lieu  of  a  valuation  of  the  same,  by  the  insurance  officer 

7  of  such  other  state,  then,  every  company  organized  under  the 

8  laws  of  such  other  state  doing  business  in  this  state,  shall  be 

9  required  to  have  a  separate  valuation  of    its  policies  made 

10  under  the  authority  of  the  insurance  commissioner   of  this 

11  state,  as  provided  in  section  447  of  this  code. 

Policy  contain  what.    Penalty. 

Sec  450.     Every  contract  or  policy  of  insurance  hereafter 

"  2  made  by  any  person  or  corporation  organized  under  the  laws  of 

3  this  stale,  or  under  those  of  any  other  state  or  country,  with 

4  and  upon  the  life  of  a  resident  of  this  state,  and  delivered 

5  within  this  state,  shall  contain,  unless  specifically  contracted 

6  between  the  insurer  and  the  insured  for  tontine  insurance,  or 

7  for  other  term  or  paid-up  insurance,  a  stipulation  that  when, 

8  after  three  full  annual  premiums  shall  have  been  paid  on  such 

9  policy,  it  shall  cease  or  become  void  solely  by  the  non-payment 

10  of  any  premium  when  due,  its  entire  net  reserve,  by  the  Ameri- 

11  can  experience  mortality,  and  interest  at  four  and  one  half  per 

12  cent  yearly,  less  any  indebtedness  to  the  company  on  such 

13  policy,  shall  be  applied  by  such  company  as  a  single  premium, 

14  at  such  company's  published  rates  in  force  at  the  date  of  the 
16  original  policy,  but  at  the  age  of  the  insured  at  time  of  lapse, 

16  either  to  the  purchase  of  non-participating  term  insurance  for 

17  the  full  amount  insured. by  such  policy,  or  upon  the  written 

18  application  by  the  owner  of  such  policy,  dnd  the  surrender 

19  thereof  to  such  company  within  three  months  from  such  non- 
20  payment  of  premium,  to  the  purchase  of  a  non-participating 

21  paid-up  policy,  payable  at  the  time  the  original  policy  would 

22  be  payable  if  continued  in  force,  both  kinds  of  insurance  to  be 

23  subject  to  the  same  condition,  except  as  to  payment  of  pre- 

24  miums,  as  those  of  the  original  policies.     It  may  be  provided, 

25  however,  in  such  stipulation,  that  no  part  of  such  term  insur- 

26  ance  shall  be  due  or  payable,  unless  satisfactory  proof  of  death 

27  be  furnished  to  the  'insurance  company  within  one  year  after 

28  death,  and  that  if  death  shall  occur  within  three  years  after 
J29  such  non-payment  of  premium,  and  during  such  term  of  in- 

30  surance,  there  shall  be  deducted   from  the   amount  payable 

31  the  sum  of  all  premiums  that  would  have  become  due  on  the 
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32  original  policy  if  it  had  Continued  in  force.    If  the  reserve  on 

^3  endowment  policies  be  more  than  enough  to  purchase  tem- 

54  porary  insurance,  as  aforesaid,  to  the  end  of  the  endowment 

35  term,  the  excess  shall  be  applied  to  the  purchase  of  pure  en- 

36  dowment  insurance,  payable  at  the  end  of  the  term,  if  the 

37  insured  be  then  living.     If  any  life  insurance  corporation  or 

38  company  shall  deliver  to  any  person  in  this  state  a  policy  of 

39  insurance  upon  the  life,  of  any  person  residing  in  this  state, 

40  not  in  conformity  with  the  provisions  of  this  sectign,  the  right 

41  of  such  corporation  or  company  to  transact  business  in  this 

42  state  shall  thereupon  and  thereby  cease  and  terminate,  and  the 

43  insurance  commissioner  shall  immediately  revoke  the  certifi- 

44  cate  of   such  corporation  or  company  authorizing  it  to  do 

45  business  in  this  state,  and  publish  such  revocation  daily,  for 

46  the  period  of  two  weeks,  in  three  daily  newspapers,  one  pub- 

47  lished  in  the  city  and  county  of  San  Francisco,  one  in  the  city 

48  of  Sacramento,  and  the  other  in  the  city  of  Los  Angeles. 

Commissioners'  Note  :  The  amendment  to  this  section  consists  in  having 
the  publication  provided  for  therein  made  in  three  daily  newspapers,  one  of 
which  shall  be  published  in  the  city  of  Los  Angeles. 

Fraternal  societies  exempt  from  insurance  laws. 

Sec.  451.     All    associations    or    secret    orders,    and    other 

2  benevolent  or  fraternal  cooperative  societies,  incorporated  or 

3  organized  for  the  purpose  of  mutual .  protection  and  relief  of 

4  its  members,  and  for  the  payment  of  stipulated  sums  of  money 

5  to  its  members,  or  to  the  family  of  deceased  members,  and  not 

6  for  profit,  are  declared  not  to  be  insurance  companies,  in  the 

7  sense  and  meaning  of  the  insurance  laws  of  this  state,  and  are 

8  exempt  from  the  provisions  of  all  existing  insurance  laws  of 

9  this  state. 

Amounts  to  be  reserved  by  life  insurance  companies. 

Sec.  452.     No  corporation  formed  under  the  laws  of  this. 

2  state,  and  transacting  life  insurance  business,  must  make  any 

3  dividends,  except  from  profits  remaining  on  hand  after  retain- 

4  ing  unimpaired: 

5  1.  The  entire  capital  stock; 

6  2.  A  sum  suflScient  to  pay  all  losses  reported  or  in  course  of 

7  settlement,  and  all  liabilities  for  expenses  and  taxes; 

8  3.  A  sum  sufl&cient  to  reinsure  all  outstanding  policies,  as 

9  ascertained  and  determined  upon  the  basis  of  the  American 

10  experience  table  of  mortality,  and  interest  at  the  rate  of  four 

11  and  one  half  per  cent  per  annum. 
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Jorporations  for  insuring  titles  to  real  estate. 

Sec.  458.     Corporations    transacting  business  in  insuring 

2  titles  to  real  estate  shall  annually  set  apart  a  iaum  equal  to 

S  twenty-five  per  cent  of  their  premiums  collected  during  the 

4  year,  which  sum  shall  be  allowed  to  accumulate  until  a  fund 

5  shall  have  been  created  amounting  to  ten  per  cent  of  the  sub- 

6  'scribed  capital  stock.     Such  fund  shall  be  maintained  as  a 

7  further  security  to  policyholders,  and  shall  be  known  as  the 

8  surplus  fund,  and  if  at  any  time  such  fund  shall  be  impaired 

9  by  reason  of  a  loss,  the  amount  by  which  it  may  be  impaired 

10  shall  be  restored  in  the  manner  hereinabove  provided  for  its 

11  accumulation.    The  reporting  of  a  loss  shall  be  deemed  an 

12  impairment  of   such   fund^  for  the  purposes  of  this  section. 

13  Such  corporation  must  not  make  any  dividend  except  from 

14  profits  remaining  on  hand  after  retaining  unimpaired: 

15  1.  The  entire  subscribed  capital  stock  ; 

16  2.  The  amount  owing  to  the  surplus  fund,  under  the  pro- 

17  visions  of  this  sectiorr; 

18  3.  A  sum  sufficient  to  pay  all  losses  reported,  or  in  course  of 

19  settlement,  which  shall  be  in  excess  of  the  surplus  fund,  and 

20  all  liabilities  for  expenses  and  taxes. 

Commissioners'  Note:  Sections  452  and  453  are  old  sections,  numbered 
431  and  432,  respectively,  under  'head  of  Fire  and  Marine  Insurance,  Chapter 
II,  here  placed  under  the  appropriate  heading. 

CHAPTER  IV. 

LIFE,  HEALTH,  ACCIDENT,  AND  ANNUITY  OR  ENDOWMENT  INSURANCE 
ON  THE  ASSESSMENT  PLAN,  AND  THE  CONDUCT  OF  THE  BUSINESS 
OF   SUCH   INSURANCE. 

Section  453a.  Construction  of  contract. 

4536.  Formation  of  corporation.    Deposit.    Certificate. 

453c.  Reincorporation. 

453(2.  Contracts.    Liens.    Payments. 

4536.  Reserve  fund.    Investments. 

453/.  Requirements  from  foreign  corporations.    License. 

453^.  Limitation  as  to  age.    Certificate.    False  statement. 

453A.  Exemption  from  attachment. 

.    453t.  Annual  statement. 

453y.  Duty  of  commissioner. 

453Jb.  Lapse.    Notice  of  assessment. 

4532.  Fees. 

453m.  Expenses  of  prosecution. 

453n.  No  application  to  secret  societies. 

Construction'  of  contract. 

Sec.  453a.     Every  contract  whereby  a  benefit  may  accrue  to 
2     a  party  or  parties  therein  named  upon  the  death  or  physical 
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3  disability  of  a  person  insured  thereunder,  or  for  the  payment 

4  of  any  sums  of  money  dependent  in  any  degree  upon  the  col- 

5  lection  of  assessments  or  dues  from  persons  holding  similar 

6  contracts^  shall  be  deemed   a  contract  of  mutual   insurance 

7  upon  the  assessment  plan.     Such  contracts  must  show  that  the 

8  liabilities  of  the  insured  thereunder  are  not  limited  to  fixed 

9  premiums. 

Formation  of  corporation.    Deposit.    Certificate. 

Sec.  4536.     Corporations  may  be  formed  under  the  general 

2  laws  of  this  state  to  carry  on  the  business  of  mutual  insurance 

3  upon  the  assessment  plan,  and  shall  be  subject  only  to  the 

4  provisions  of.  this  chapter.     No  such  corporation  shall  issue 

5  contracts  of  insurance  until  at  least. two  hundred  persons  have 

6  applied  in  writing  for*  membership  or  insurance  therein,  and 

7  have  paid  to  the  treasurer  of  such  corporation  the  sum  of  five 

8  thousand  dollars.     This  sum   shall  be  invested  in  bonds  or 

9  .securities  approved  by  the  insurance  commissioner  of  this  state, 

10  or  deposited  in  some  bank  in  this  state  where  it  will  earn 

11  interest.     Said  bonds  or  securities,  or  evidence  of  such  deposit, 

12  shall  be  placed,  through  the  insurance  commissioner  of  this 

13  state,  with  the  state  treasurer,  and  the  principal  sura  shall  be 

14  held  in  trust  for  the  contract-holders  of  such  corporation,  with 

15  the  right  in  the  corporation  to  exchange  said  bonds,  securities,. 

16  or  evidence  of  bank  deposit  for  others  of  like  value.     Such  cor- 

17  poration  shall  also,  as  a  condition  precedent  to  issuing  any 

18  contracts   of  insurance,  obtain  the  written   certificate  of  the 

19  insurance  commissioner  that'it  has  complied  with  the  require- 

20  ments  of  this  chapter;  and  that  the  name  of  the  corporation  is 

21  not  the  same  as  that  of  any  other  corporation  of  this  or  other 

22  states,  as  indicated  by  the  insurance  department  reports  in  his 

23  oflBce;  nor  shall  the  commissioner  approve  any  name  or  title 

24  so  closely  resembling  another  as  to  mislead  the  public.     Na 

25  corporation  formed  hereunder  shall  have  legal  existence  after 

26  one  year  from  the  date  of  its  articles,  unless  its  organization 

27  has  been  completed  and  business  commenced;  nor  shall  any 

28  corporation  or  individual  solicit  or  cause  to  be  solicited  any 

29  business,  until  such  corporation  shall  have  complied  with  the 

30  provisions  of  section  633  of  the  Political  Code  of  this  state. 

Reincorporation.  • 

Sec.  453c.     Any  existing  corporation  engaged  in  transact- 

2  ing  the  business  of  lif^  health,  accident,  or  endowment  insur- 

3  ance  on  the  assessment  plan,  may  reincorpate  under  the  pro- 

4  visions  of  this  code  and  under  the  provisions  of  this  chapter  ; 
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5  provided,  that  it  shall  not  be  obligatory  upon  such  corporation 

6  to   reincorporate;   and   any   such    existing   corporation  may 

7  continue  to  exercise  all  rights,  powers,  and  privileges  conferred 

8  by  this  chapter  the  same  as  if  incorporated  hereunder. 

Contracts.    Liens.    Payments. 

Sec.  453d.    The  contracts  of  insurance  issued,  by  such  cor- 

2  poration  shall  specify  the  sum  or  sums  to  be  paid  upon  the  hap- 

3  pening  of  the  contingency  insured  against,  and  when  such  pay- 

4  ment  will  be  made.     Unless  the  contract  shall  have  been 

5  invalidated  by  fraud  or  by  breach  of  the  conditions,  the  cor- 

6  poration  shall  be  obligated  to  pay  the  beneficiary  the  amount 

7  or  amounts  specified  in  its  contract  at  the  time  or  times  thereih 

8  named,  and  such  indebtedness  shall  be  a  lien  upon  all  the 

9  property  of  such  corporation,  with  priority  over  all  indebted- 

10  ness  thereafter  incurred,  except  as  hereinafter  provided  in  case 

11  of  insolvency.     Failure  to  make  such  payment,  within  thirty 

12  days  after  notice,  at  the  home  office,  by  mail,  as  provided  by 

13  law,  or  final  judgment,  unless  waiver  is  made  by  the  benefici- 

14  ary,  shall  constitute  a  forfeiture  of  the  right  to  do  business. 

Reserve  fund.    Investments. 
Sec.  453«.     Every  domestic  corporation  organized  or  doing 

2  business  uuder  this  chapter   shall   accumulate  a   reserve  or 

3  emergency  fund,  which  shall  at  all  times  be  not  less  than  the 

4  largest  benefit  contracted  to  be  paid  by  it  to  any  one  person. 

5  Every  corporation  organized  hereunder  must  accumulate  such 

6  fund  within  one  year  from  the  date  of  its  certificate  of  incor- 

7  poration.     Such  fund,  to  the  extent  of   the   largest   amount 

8  contracted  to  be  paid  by  any  such  corporation  to  any  one  per- 

9  son,  shall  be  so  invested  and  deposited,  as  provided  in  section 

10  4536  hereof,  with  the  right  in  the  corporation  to  exchange  any 

11  such     securities    for    others    of    eqftal    value.     The    deposit 

12  required  by  section  4536  shall  constitute  a  part  of  the  reserve 

13  required  by  this  section,  at  the  option  of  such  corporation. 

14  When  any  corporation  doing  business  hereunder  shall  discon- 

15  tinue  business,  this  fund  shall  be  returned'  to  such  corporation, 

16  or  so  disposed  of  as  may  be  determined  by  the  superior  court 

17  of  the  county,  or  city  and  county,  in  which  its  principal  place 

18  of  business  is  located. 

Commissioners'  Notb  :  The  words  "  existing  domestic  corporations  must 
accumulate  such  fund  within  one  year  from  the  date  when  this  act  takes 
effect,  and  any,"  after  the  word  "every"  and  before  the  word  "  corporation," 
as  they  appeared  in  the  Original  act,  are  here  stricken  out,  as  they  can  no 
longer  be  of  effect;  and  the  words  "  must  accumulate  such  fund"  are  added 
after  the  word  "under"  and  before  the  word  "within,"  for  the  purpose  of 
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carrying  the  law  into  effect;  both  changes  being  necessary  for  the  purpose  of 
codifying. 

Requirements  from  foreign  oorporatiohs.    License. 

Sec.  453/.     Corporations  organized  under  the  laws  of  any 

2  other  state  or  country  to  transact  the  business  of  mutual  assess- 

3  ment  insurance  must,  as  a  condition  precedent  to  transacting 

4  business*  in  this  state,  comply  with  the  provisions  of  section 

5  358a  of   this  code,  and  deposit  with  the  insurance  commis- 

6  sioner  of  this  state  a  certified  copy  of  its  charter  or  other  in- 

7  strument  required  by  its  home  authorities;  a  statement  under 

8  oath,  of  its  president  or  secretary,  of  its  business  for  the  pre- 

9  ceding  year,  in  such  form  as  may  be  required  by  the  insurance 

10  commissioner  of  this  state;  an  appointment  of  a  general  agent^ 

11  service  upon  whom  shall  bind  the  corporation;  a  certifiicate 

12  that  for  the  next  preceding  twelye  months  it  has  p^id  in  full 

13  the  maximum  amount  named  in  its  contracts  of  insurance; 

14  a  certificate  from  the  proper  ofiicer  of  its  state  or  government 

15  that  like  corporations  of  this  state  are  legally  entitled  to  do 

16  business  in  such  state  or  country;  copies  of  its  contracts  of 

17  insurance     and    applications,   which    must    show    that    the 

18  liabilities  of  its  members  are  not  limited  to  fixed  premiums; 

19  and  evidence,  satisfactory  to  the  insurance  commissioner,  that 

20  the  corporation  has  accumulated  a  fund  equal  to  that  required 

21  of  like  corporations  in   this  state,  constituting  a   reserve  or 

22  surplus  fund,  held   in  trust  for  the   benefit  of   its  contract- 

23  holders,  and  so  invested  and  held  as  required  by  the  laws  of 

24  the   state  or  government  under  which  such  corporation  was 

25  organized.     The  insurance  commissioner  shall  thereupon  issue 

26  a  license  to   such   corporation   to  do  business  in  this  state. 

27  This  license  must  be  renewed  annually,  and  may  be  revoked 

28  whenever  it  is  ascertained  that  the  statements  required  to  be 

29  made  by  this   section  are   not  true.     Upon  such  revocation, 

30  notice  thereof  shall  be  given  by  the  insurance  commissioner, 

31  by  publication  in  some  newspaper  published  in  the  city  and 

32  county  of  San  Francisco,  for  two  weeks,  daily,  and  no  new 

33  contracts  shall.be  made  by  such  company  in  this  state.     When 

34  any  other  state  or  country  imposes  any  additional  license,  fees, 

35  taxes,  or  penalties  upon  any  corporation  organized  or  doing 

36  business  under  this  chapter,  like  license,  fees,  taxes,  or  pen- 

37  alties  shall  be  imposed  upon  corporations  of  the  same  kind 

38  and  their  agents  of  such  state  or  country  doing  business  in  this 

39  state. 

CoHMissioNBBs'  NoTS :  The  original  act  has  been  amended  in  this  section, 
by  making  the  provisions  of  section  358a,  ante,  apply  to  foreign  mutual  assess* 
ment  insurance  companies. 
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Limitation  as  to  age,  certificate,  false  statement. 

Sec.  4533.     No  corporation  doing  business  under  this  chapter 

2  (except  accident  or  casualty  corporations)  shall  issue  a  contract 

3  of  insurance  upon  the  life  of  any  person  under  fifteen  and  over 

4  sixty-one  years  of  age.     Every  such  contract  of  insurance  shall 

5  be  founded   upon  written   application   therefor,   and   (except 

6  where  the  application  is  for  health,  accident,  or  casualty  insur- 

7  ance  only,  or  for  one  hundred  dollars  life  insurance  or  less) 

8  such  application  shall  be  accompanied  by  the  report  of  a  reput- 

9  able  physician,  containing  a  detailed  statement  of  his  examin- 

10  ation  of  the 'applicant,  and  showing  the  applicant  to  be  in  good 

11  health,  and  recommending  the  issuance  of  a  contract  of»  insur- 

12  ance.     Any  solicitor,  agent,  employe,  examining  physician,  or 

13  other  person  making  a  false  or  fraudulent  statement  £0  any 

14  corporation  doing  business  under  this  chapter,  with  reference 

15  to  any  application  for  insurance,  01:  for  the  purpose  of  obtain- 

16  ing  any  money  or  benefit  from  such  corporation,  shall  be  guilty 

17  of  a  misdemeanor;  and  any  person  who  shall  make  a  false 

18  statement  of  any  material  fact  or  thing  in  a  sworn  statement 

19  as  to  the  death  or  disability  of  a  contract-holder  in  any  such 

20  corporation,  for  the  purpose  of  procuring  or  aiding  the  bene- 

21  ficiary  or  beneficiaries  or  contract-holder  in  procuring  the  pay- 

22  ment  of  a  benefit  named  in  the  contract,  shall  be  guilty  of 

23  perjury. 

CoMMissioNBBs'  NoTB :  The  amendment  made  in  this  section  to  the  orig- 
inal act  omits  the  penalty,  and  hence  section  19  of  the  Penal  Code 
applies.  • 

Exemption  from  attachment. 

Sec.  453/1.     The  money,  benefit,  annuities,  endowment,  char- 

2  ity,  relief,  or  aid  to  be  paid  as  provided  by  the  contracts  issued 

3  by  any  corporation  doing  business  under  this  chapter,  shall  be 

4  exempt  from  attachment,  execution,  or  other  legal  process. 

Commissioners*  Note  :    This  amendment  to  the  original  act  is  suggested 
as  being  more  in  harmony  with  the  policy  of  our  laws  relative  to  the  subject . 
than  the  original. 

Annual  statement. 

Sec  453i.     Every  domestic  and  foreign  corporation  doing 

2  business  under  this  chapter  shall  annually,  on  br  before  the 

3  first  day  of  February,  file  with  the  insurance  commissioner, 

4  in  such  form  as  he  shall  prescribe,  a  statement  of  its  affairs 

5  for  the  year  ending  on  the  preceding  thirty-first  day  of  Decem- 

6  her.     The  insurance   commissioner,   in   person   or    by    duly 

7  authorized  deputy,  shall  have  the  power  of  examination  into 

8  the  affairs  of  any  domestic  corporation  doing  business  or  claim- 
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9  ing  to  do  business  under  this  chapter,  at  any  time,  in  his  dis- 

10  cretion,  and  shall  make  such  examination  at  least  once  a  year. 

Duty  of  commissioner.  . 

Sec.  453;.    If  the  insurance  commissioner,  after  examina- 

2  tion  of  the  affairs  of  a  corporation,  shall  find  that  such  cor- 

3  poration  is  not  doing  its  business  in  conformity  to  this  chapter, 

4  or  that  it  is  doing  a  fraudulent  or  unlawful  business,  or  that  it 

5  is  not  carrying  out  the  terms  of  the  contract,  or  that  it  cannot 

6  within  three  months  from  the<iate  of  notice  of  default  pay  its 

7  obligations,  he  shall  cite  the  president,  secretary,  manager,  or 

8  general  agent  of  said  corporation,  or  all  of  them,  to  appear 

9  before  him  (stating  the  time  and  place),  to  show  cause  why 

10  the  authority  of  such  corporation  to  do  business  shall  not  be 

11  revoked;  and  if  they  fail  to  show  cause,  then  he  shall  report 

12  the  facts  to  the  attorney-general  of  this  state,  who  shall  com- 

13  mence  proceedings  in  fhe  proper  court  to  restrain  said  corpora- 

14  tion  from  doing  any  further  business. 

Lapse.    Notice  of  assessment. 

Sec.  453A:.     No  policy  or  certificate  issued  by  any  corpora- 

2  tion  or  association  doing  business  under  the  provisions  of  this 

3  chapter  shall  lapse  or  be  lapsed  for  the  non-payment  of  any 

4  assessments,  dues,  or  premiums,  unless  the  corporation  or  asso- 

5  ciation  has  first  mailed  to  the  insured  under  such  policy  or 

6  certificate,  at  his  or  her  last  given  post  oflSce  address,  a  notice 

7  setting  forth  the  amount  to  be  paid,  and  the  time  the  same  is 

8  due  and  payable ;  and  such  notice  shall  be  mailed  at  least 

9  fifteen  days  before  the  assessment  is  due  {provided^  that  such 

10  corporations  doing  business  under  this  chapter  as  collect  specific 

11  amounts  at  specific  dates,  as  contained  in  the  contract,  shall 

12  not  be  compelled  to  send  such  notices),  and  an  aflSdavit  made 

13  by  the  oflBcer,  bookkeeper,  or   clerk  of  any  such  corporation 

14  having  charge  of  the  mailing  of  notices,  setting  forth  the  facts 

15  as  they  appear  on  the  records  in  the  office  of  the  said  corpora- 

16  tion,  showing  that  such  notice  was  mailed,  and  the  date  of  mail- 

17  ing  shall  constitute  prima  facie  evidence  of  the  mailing  of  such 

18  notice. 

Fees. 
Sec.  4:531.    The  fees  for   filing   statements,   certificates,  or 

2  other  documents  required  by  this  chapter  for  any  service  or  act 

3  of  the  insurance  commissioner,  and  the  penalties  for  any  viola- 

4  tion  of  this  chapter,  shall,  except  as  otherwise  provided  herein, 

5  be  the  same  as  provided  in  the  laws  of  this  state  relating  to 

6  life  insurance  companies,  and  shall  be  disposed  of  as  provided 

7  by  such  laws. 
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Expenses  of  prosecution. 

Sec.  453m.  For  all  lawful  expenses  under  this  chapter,  or 
2  by  reason  of  any  of  its  provisions,  in  the  prosecution  of  any 
S    suit  or  prpceedings,  or  otherwise,  for  the  enforcement  of  the 

4  provisions  of  this  chapter,  the  insurance  commissioner  must 

5  present  bills,  duly  certified   by  him,  and  accompanied  with 

6  vouchers,  to  the  state  board  of  examiners,  who  may  allow  the 

7  same,  and  direct  payment  thereof  to  be  made;  and  the  state 

8  controller  shall  draw  warrants  therefor  on  the  state  treasurer 

9  for  the  payment  of  the  same  to  the  insurance  commissioner,  in 

10  addition  to  the  ordinary  contingent  expense,  which  warrants 

11  shall  be  payable  out  of  the  general  fund. 

No  application  to  secret  societies. 

Sec.  453n.     The  provisions  of  this  chapter  shall  not  apply  to 

2  secret  or  fraternal  societies,  lodges,  or  councils,  which  conduct 

3  their  business  and  secure  membership  ,on  the  lodge   system 

4  exclusively,  having  a  ritualistic  work  and  ceremonies  in  their 

5  societies,  lodges,  or  councils,  nor  to  any  mutual  or  benefit  asso- 

6  ciation,  organized  or  formed  and  composed  only  of  members 

7  of  any  such  society,  lodge,  or  council  exclusively. 

CoMMissiONBBS'  NoTB :  Chapter  IV  is  an  act  of  the  legislature  of  1891, 
(see  Stats.  1881, 126),  here  added  to  the  code.  The  said  act  repeals  all  laws  in 
conflict  therewith ;  the  repealing  clause,  howeyer,  is  not  incorporated  herein. 

CHAPTER  V, 

MUTUAL   BENEFICIAL    AND   RELIEF   ASSOCIATIONS. 

Section  453o.  Mutual  benefit  and  relief  associations. 

453p.  How  formed. 

463g.  Powers. 

463r.  Same. 

453s,  By-laws. 

453^.  Old  associations. 

Mutual  benefit  and  relief  associations. 

Sec.  453o.  Associations  may  be  formed  for  the  purpose  of 
^2    paying  to  the  nominee  of  any  member  a  sum  upon  the  death 

3  of  said  member,  not  exceeding  three  dollars  for  each  member 

4  of  such  association.     No  such  association  shall  exceed  in  num- 

5  ber  three  thousand  persons. 

How  formed. 

Sec.  .  463j9.     Such  association  shall  be  formed  by  filing  a  ver- 
2    ified  certificate  in  the  office  of  the  clerk  of  the  county  in  which 

8  the  principal  place  of  business  shall  be  situated,  and  filing  a 

4    like  certificate  in  the  office  of  the  secretary  of  state ;  such  cer- 
8— oc 
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5  tificate  shall  state  the  general  objects  of  the  association,  its 

6  principal  place  of  business,   and  the  names  of  the  oflScers 

7  selected  to  hold  office  for  the  first  three  months,  and  shall  be 

8  signed  by  said  ofiicers,  and  verified  by  at  least  three  of  them. 

Powers. 

Sec.  453g.     Said  associations,  upon  the  death  of  each  mem- 

2  ber,  may  levy  an  assessment  upon  each  member  living  at  the 

3  time  of  the  death,  not  exceeding  three  dollars  for  each  mem- 

4  ber,  and  collect  the  same,  and  pay  the  same  to  the  nominee  of 
6     such  deceased ;  and  may  also  provide  the  payment  of  such 

6  annual  payments  of  members  as  may  be  deemed  best.     Such 

7  annual  assessment  upon  any  one  member  not  to  be  raised 

8  above  the  annual  assessment  established   at   the  time  such 

9  member  joins  such  association. 

Same. 

Sec.  453r.    Such  association,  by  its  name,  may  sue  and  be 

2  sued,  and  may  loan  such  funds  as  it  may  have  on  hand,  and 

3  may  own    sufficient   real   estate   for   its   business   purposes^ 

4  and  such  other  real  estate,  as  it  may  be  necessary  to  pur- 

5  chase  on   foreclosure  of  its   mortgages;    provided,  such   real 

6  estate,  so  obtained,  through  foreclosure,  shall  be  sold  and  con- 

7  veyed  within  five  years  from  the  day  title  is  obtained,  unless 

8  the  superior  court  of  the  proper  county  shall,  upon  petition 

9  and  good  cause  shown,  extend  the  time. 

\ 

By-laws. 

Sec.  453s.     Such  association  may  make  such  by-laws,  not 

2  inconsistent  with  the  laws  of  this  State,  as  may  be  necessary 

3  for  its  government  and  for  the  transaction  of  its  business,  and 

4  shall  not  be  subject  to  the  provisions  of  the  general  insurance 

5  laws. 

Old  associations. 

Sec.  453^     All  associations  formed  prior  to  March  twenty- 

2  eighth,  eighteen  hundred  and  seventy-four,  for  the  objects  con- 

3  templated  by  this  chapter,  and  now  in  operation,  may  avail 

4  themselves  of  its  provisions  by  filing  the  certificate  provided 

5  for  in  section  45Sp;  provided,  that  such  society  shall  not  have 

6  greater  membership  than  three  thousand. 

CoMHissioNBBs'  KoTB :  Chapter  V  is  an  act  of  the  legislature  approved 
March  28, 1874  (Stats.  1873-74,  746),  here  inserted  as  part  of  the  code.  A  few 
minor  changes  in  the  wording  of  the  act  have  been  made  in  order  to  harmon- 
ize the  same  with  the  code. 


• ' 
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CHAPTER  VL 

RELATING   TO     MUTUAL     LIFE,   HEALTH,   AND   ACCIDENT    INSURANCE 
CORPORATIONS   ORGANIZED   PRIOR   TO   1873. 

Section  453u.    Law  governing  to  be  found  in  general  laws. 
Law  governing  to  be  found  in  general  laws. 

Sec.  463u.     All  mutual  life,  health,  and  accident  corpora- 

2  tions,  organized  prior  to  eighteen  hundred  and  seventy-three, 

3  which  have  not  reincorporated  since  eighteen  hundred  and 

4  seventy-three,  are  governed  by  section to  section , 

5  'both  inclusive,  of  the  Revised  Statutes,  subject,  however,  to  the 

6  limitations  imposed  by  the  provisions  of  section  288  of  this 

7  code. 

CoHMiSBioNSBS*  NoTB :  The  law  mentioned  in  this  chapter  is  an  act  of  the 
legislature  of  1865-66,  p.  752,  as  amended  in  1867r68,  and  1880,  p.  229,  carried 
into  the  Revised  Statutes,  it  not  being  deemed  advisable  to  encumber  the 
code  with  a  long  series  of  statutes  that  can  have  little  or  no  application  to 
existing  conditions. 


TITLE  na. 

CORPORATIONS    FOR     PREVENTING  FIRES. 

Chapter  I.     Conferring  Certain  Powers  upon  Corporations 

Organized  for  the  Purpose  of  Discovering 
AND  Preventing  Fires,  and  of  Saving  Prop- 
erty AND  Human  Life  from  Conflagration. 
(453i(7-4533/.) 

CHAPTER  I.  . 

CONFERRING  CERTAIN  POWERS  UPON  CORPORATIONS  ORGANIZED 
FOIt  THE  PURPOSE  OF  DISCOVERING  AND  PREVENTING  FIRES, 
AND  OP  SAVING  PROPERTY  AND  HUMAN  LIFE  FROM  CONFLA- 
GRATION. 

Section  4S8w.    Power  to  equip  and  employ  men  as  fire  patrol. 
453a;.     Privileges  granted  to  corps. 
463^.     Costs  and  expenses  of  organization. 

Power  to  equip  and  employ  men  as  fire  patrol. 

Sec.  AbSw.  Any  corporation  of  underwriters  heretofore 
2  organized  and  now  existing,  or  which  may  be  hereafter  organ- 
8  ized  under  the  laws  of  this  state,  for  the  purpose  of  discovering 
4    and  preventing  fires,  and  of  saving  property  and  human  life 
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5  from  conflagration,  and  doing  business  within  any  municipal 

6  corporation  of  this  state,  shall  have  power,  at  its  own  proper 

7  cost  and  expense,  to  maintain   a  corps  of  men,  with  proper 

8  oflBcers,  equipped  with  the  necessary  machinery  and  apparatus 

9  therefor,  whose  duty  it  shall  be,  so  far  as  practicable,  to  dis- 

10  cover  and  prevent  fires,  and  save  property  and  human  life 

11  from  conflagration;   and   for  the  effective  discharge  of  such 

12  duties,  power  and  authority  is  ]iereby  granted  such  corps,  or 

13  any  officer  thereof,  to  enter  any  building  on  flre,  or  in  which 

14  property  is  on  fire,  or  which  such  corps,  or  any  officer  thereof, 
16  shall  deem  to  be  immediately  exposed  to  any  existing  fire,  or 

16  in  danger  of  taking  fire  from  a  burning  building,  and  to  remove 

17  or  otherwise  save  and  protect  from  conflagration  or  damage  by 

18  water  any  property,  during  and  immediately  after  such  fire; 

19  provided,  that  nothing  in  this  title  shall  be  so  construed  as  in 

20  any  degree   to   lessen,  impair,  or  interfere  with  the  powers, 

21  privileges,  duties,  or  authority  of  the  regular  fire  department 

22  of  such  municipality;  and  provided  further y  that  no  act  of  such 

23  corps  shall  justify  any  owner  of  any  building  or  property  in 

24  abandoning  such  building  or  property. 

Privileges  granted  to  corps. 

Sec.  453a;.     Such  corporation,  with  its   officers   and  corps, 

2  when  running  to  a  fire,  shall,  with  its  horses,  vehicles,  and 

3  salvage  apparatus,  have  the  same  right  of  way  as  is  or  may  be 

4  bestowed  by  any  ordinance  of  the  municipality  or  law  of  this 

5  state  upon  the  regular  fire  department  of  the  municipality 

6  wherein  such  corporation  is  acting;  provided,  that  the  rights 

7  of  such  fire  department  shall  always  be  paramount  to  the  rights 

8  of  said  corporation.     All  ordinances  now  existing  or  which 

9  ms^j  hereafter  be  passed  by  the  municipal  authorities  of  any 

10  city  and  county,  or  of  any  incorporated  city  or  town  wherein 

11  such  corporation  may  carry  on  business,  and  all  laws  of  this 

12  state  applicable  to  such  city  and  county,  or  city  or  town,  for 

13  the  conviction  or  punishment  of  any  person  or  persons  willfully 

14  or  carelessly  obstructing  the  progress  of  the  apparatus  of  the 

15  fire  department  of  such  city  and  county,  or  city  or  town,  while 

16  going  to  a  fire,  or  of  any  person  or  persons  willfully  or  care- 

17  lessly  injuring  any  animal  or  property  of  said  fire  department, 

18  shall  be  equally  applicable  to  any  person  or  persons  willfully 

19  or  carelessly  obstructing  the  progress  of  the  apparatus  of  such 

20  corporation  while  going  to  a  fire,  and  to  any  person  or  persons 

21  who  shall  willfully  or  carelessly  injure  any  animal  or  property 

22  of  such  corporation;  and  said  laws  and  ordinances,  and  their 
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23  penalties,  may  be  enforced  in  the  same  courts  and  in  the  same 

24  manner,  and  with  equal  force  and  effect,  as  in  the  case  of  the 

25  fire  department. 

Costs  and  expenses  of  organization. 

Sec.  '453y.     In  the  month  of  July  in  every  year  there  shall 

2  be  held  a  meeting  of  all  corporations  heretofore  created,  or  that 

3  may  be  hereafter  created  under  this  title,  of  which  ten  days' 

4  previous  notice  shall  be  inserted  in  at  least  one  daily  news- 

5  paper  published  in  the  municipality  where  said  corporation  is 

6  organized  or  established,  at  which  meeting  each  insurance  com- 

7  pany,  corporation,  association,  underwriter,  agent,  t)erson,  or 

8  persons  doing  a  fire  insurance  business  in  said  municipality, 
.  9  whether  members  of  said  corporation  or  not,  shall  have  a  right 

10  to  be  represented  at  such  meeting,  and  ^shall  be  entitled  to  one 

11  vote.     A  majority  of  the  whole  number  so  represented  shall 

12  have  power  to  decide  upon  the  question  of  sustaining  the  fire 

13  patrol  organized  by  corporations  heretofore  created,  or  that 

14  may  be  hereafter  created  under  this  title,  and  fixing  the  maxi- 

15  mum   amount  of  expenses  which   shall  be  incurred   therefor 

16  during  the  fiscal  year  next  ensuing,  which  amount  shall  in  no 

17  case  exceed  two  per  cent  of  the  aggregate  premiums  returned 

18  as  received,  as  provided  in  this  section,  and  the  whole  of  such 

19  amount,  or  so  much  thereof  as  may  be  necessary,  may  be 

20  assessed  upon  all  insurance  companies,  corporations,  associa- 

21  tions-,  underwriters,  agents,   person,   or  persons,  who   assume 

22  risks  and  accept  premiums  for  fire  insurance  in  said  munici- 

23  pality,  as  hereinbefore  mentioned,  in  proportion  to  the  several 

24  amounts  of  premiums  returned  as  received  by  each,  as  herein- 

25  after  provided,  and  such  assessments  shall  be  collectable,  by  and 

26  in  the  name  of  said  corporation,  in  any  court  of  law  in  the  state 

27  of  California,  having  jurisdiction,  in  such  manner  and  at  such 

28  time  or  times  as  said  corporation  may  determine.     In  order  to 

29  provide  for  the  payment  of  persons  employed  by  said  corpora- 

30  tion,  and  to  maintain  suitable  rooms  and  apparatus  for  saving 

31  life  and  property  contemplated,  said  corporation  is  empowered 

32  to  require  a  statement  to  be  furnished  semi-annually,  by  all 

33  insurance  companies,  corporations,  associations,  underwriters, 

34  agents,   or   persons,   of    the   aggregate   amount  of  premiums 

35  received  for  insuring  property  in  the  municipality  where  said 

36  corporation  is  organized  or  established,  for  and  during  the  six 

37  months  next  preceding  the  first  day  of  July  and  the  first  day 

38  of  January  of  each  year,  which  statement  shall  be  sworn  to  by 

39  the  president  or  secretary  of  the  corporation  or  association,  or 
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40  by  the  agent  or  person  so  acting  or  effecting  such  insurance  in 

41  said  municipality,  and  shall  be  handed  to  the  secretary  of  said 

42  corporation  heretofore  created  or  hereafter  to  be  created  under 

43  the  provisions  of  this  title,  within  ten  days  after  the  first  day 

44  of  July  and  the  first  day  of  January  of  each  year.     Said  secre- 

45  tary  shall,  within  the  ten  days  aforesaid,  by  written  or  printed 

46  demand  signed  by  him,  require  from  every  insurance  company, 

47  corporation,  association,  underwriter,  agent,  or  persons  engaged 
•  48  in  the  business  of  fire  insurance  in  the  municipality  where  said 

49  corporation  is  organized  or  established,  the  statement  herein- 

50  before  provided  for.     Such  demand  may  be  delivered  personally 

51  at  the  office  of  such  insurance  company,  corporation,  associa- 
n52  tion,  underwriter,  agent,  or  person  within  said  municipality; 

53  and  every  officer  of  such  insurance  company,  corporation,  asso- 

54  elation,   and  every  such   underwriter,  agent,  or  person,  who 

55  shall,  for  fifteen  days  after  said  demand,  neglect  to  render  the 

56  statement  herein  provided  for,  shall  forfeit  fifty  dollars  for  the 

57  use  of  said  corporation,  and  he  shall  also  forfeit  for  its  use 

58  twenty-five  dollars  in  addition  for  every  day  he  shall  so  neglect 

59  after  the  expiration  of  the  said  fifteen  days,  and  such  addi- 

60  tional  penalty  may  be  computed  and  collected  up  to  the  time 

61  of  the  trial  of  any  action  brought  for  the  recQvery  thereof. 

CoMMisBiONBBs'  NoTB:  Title  Ila  is  an  act  of  the  legislature  of  1876,  p.  689, 
as  amended  in  1897,  p.  223,  and  which  the  Commissioners  deem  should  have 
a  place  in  the  code. 

TITLE  III. 

RAILROAD  CORPORATIONS, 

Chapter  I.    Franchises,    Officers,   and   Corporate    Stock. 

[4532-459.] 
II.     Enumeration  of  Powers.     [465-497.] 

III.  Business,  how  Conducted,  Miscellaneous   Pro- 

visions.    [479-4966.] 

IV.  Board  op  Railroad  Commissioners.    [496c-496jp.] 

CHAPTER    I. 

FRANCHISES,   OFFICERS,    AND   CORPORATE   STOCK. 

Section  4532r.  Franchise  for  elevated  and  underground  railroad  tracks. 
454.    Directors  to  be  elected,  when.    Notice  of. 
466.    Requisite  for  transfer  of  stock.  • 

466.    May  borrow  money  and  issue  bonds,  when  and  for  what  pur- 
pose.   Limitation  of  amount  of  security. 
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Section  457.    Sinking  fund  must  be  provided.    Bonds  or  notes  may  be  con- 
verted into  stock. 

458.  Capital  stock  fixed,  when  certificate  filed. 

459.  Certificate  of  payment  of  fixed  capital  stock. 

Franchise  for  elevated  and  underground  railroad  tracks. 

Sec.  4532.    The  legislative  or  other  governing  body  to  whom 

2  is  intrusted  the  government  of  any  county,  city  and  county, 

3  city,  or  town,  under  such  restrictions,  regulations,  and  limita- 

4  tions,  and  upon  such  terms  and  payment  of  license  taxes  as . 

5  the  legislative  or  other  governing  body  may  provide,  may  grant 

6  franchises  over,  along,  across,  and  under  the  streets,  roads,  and 

7  public  highways,  of  any  such  county,  city  and  county,  city,  or 

8  town,  for  the  construction  of  elevated  or  underground  railroad 

9  tracks  over,  along,  across,  and  underneath  such  streets,  roads, 

10  and  public  highways,  for  a  term  not  exceeding  fifty  years;  pro- 

11  videdy  that  before  the  granting  of  such  franchise  there  shall  be. 

12  presented  to  such  legislative  or  other  governing  body  a  petition 

13  signed  by  the  owners  of  a  majority  of  the  real  property,  other 

14  than  public  property,  on  each  side  of  the  line  of  such  proposed 

15  real  property.    This  section  shall  apply  to  all  railroad  com- 

16  panics  heretofore  or  hereafter  incorporated. 

Directors  to  be  elected,  when.    Notice  of. 

Sec.  454.     Directors  of  railroad  corporations  may  be  elected 

2  at  a  meeting  of  the  stockholders  other  than  the  annual  meet- 

3  •  ing,  as  a  majority  of  the  fixed  capital  stock  may  determine,  or 

4  as  the  by-laws  may  provide;  notice  thereof  to  be  given  as  pro- 

5  vided  fpr  notices  of  meetings  to  adopt  by-laws  in  Article  II, 

6  Chapter  I,  Title  I,  of  this  part. 

Reqnisites  for  transfer  of  stock. 

3ec.  456.    No  stock  in  any  railroad  corporation  is  transfer- 

2  able  until  all  the  previous  calls  or  installments  thereon  have 

3  been  fully  paid  in;   nor  is  any  such  transfer  valid,  except  as- 

4  between   the  parties  thereto,  unless  at  least  twenty  per  cent 

5  has  been  paid  thereon  and  certificates  issued  therefor,  and  the 

6  transfer  approved  by  the  board  of  directors. 

May  borrow  money  and  issue  bonds,  when  and  for  what  purpose.    Limita- 
tion of  amount  and  security. 

Sec.  456.     Railroad  corporations  may  borrow,  on  the  credit 

2  of  the  corporation,  and  under  such  regulations  and  restrictions 

3  as  the  board  of  directors  thereof,  by  unanimous  concurrence, 

4  may  impose,  such  sums  of  money  as  may  be  necessary  for  con- 

5  structing  and  completing  their  railroad,  with  its  equipment, 

6  and  for  the  purchase  of  all  necessary  rolling  stock  and  all  else 
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7  relative  thereto,  and  may  issue  promissory  notes  therefor,  or 

8  may  issue  and  dispose  of  bonds  to  raise  money  necessary  Uy 

9  pay  therefor,  in  denominations  of  not  less  than  five  hundred 

10  dollars,  at  a  rate  of  interest  not  exceeding  ten  per  cent  per 

11  annum;  and  may  also  issue  bonds,  or  promissory  notes,  of  the 

12  same  denomination  and  rate  of  interest,  in  payment  of  any 

13  debts  or  contracts  for  constructing  and  completing  their  road^ 

14  with  its  equipment   and  rolling   stock,  and   all  else  relative 

15  thereto,  and  for  the  purchase  of  railroads  and  other  property 

16  within  the  purposes  of  the  corporation.    The  amount  of  bonds, 

17  or  promissory  notes,  issued  for  such  purposes,  must  not  exceed 

18  in  all  the  amount  of  their  capital  stock;  and  to  secure  the  pay- 

19  ment -of  such  bonds  or  notes  they  may  mortgage  their  corporate 

20  property  and  franchises,  or  may  secure  the  payment  of  such 

21  bonds  or  notes  by  deed  of  trust  of  their  corporate  property  and 

22  franchises.     Any  person  or  corporation  formed  under  the  laws 

23  of  this  state,  or  of  any  other  state  within  the  United  States, 

24  that  the  directors  of  the  railroad  corporation  may,  by  unani- 

25  mous  concurrence,  select,  may  be  trustees  in  such  deed  of  trusts 

Sinking  fund  must  be  provided.    Bonds  and  notes  may  be  conyerted  inta 
stock. 

Sec.  457.     The  directors  must  provide  a  sinking  fund,  to  be 

2  specially  applied  to  the  redemption  of  such  bonds  on  or  before 

3  their  maturity,  and  may  also    confer  on  any  holder  of  any 

4  bond  or  note  so  issued,  for  money  borrowed  or  in  payment  of 

5  any   debt  or  contract  for  the  construction  and  equipment  of 

6  such  road,   the   right  to   convert  the  principal  due  or  owing 

7  thereon  into  stock  of  such  corporation,   at   any   time  within 

8  eight  years  from  the  date  of  such  bonds,  under  such  regulations 

9  as  the  directors  may  adopt. 

Capital  stock  fixed,  when.    Certificate  filed. 

Sec.  458.     When,  at  any  time  after  filing  the  articles  of  in- 

2  corporation,  it  is  ascertained  that  the  capital  stock  therein  set 

3  out  is  either  more  or  less  than  actually  required  for  constructing,. 

4  equipping,    operating  and  maintaining   the   road,  by   a   two 

5  thirds   vote   of  the   stockholders,  the  capital   stock   must  be 

6  fixed,  and  a  certificate  thereof,  and  of  the  proceedings  had  to 

7  fix  the  same,  must  be  made  out  and  filed  in  the  office  of  the 

8  secretary  of  state. 

Certificate  of  payment  of  fixed  capital  stock. 

Sec.  459.     Within   thirty  days   after  the   payment  of  tho 
2    last  installment  of    the  fixed  capital  stock  of  any  railroad 
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3  corporation  organized  under  this  title  and  part,  the  president 

4  and  secretary,  and  a  majority  of  the  directors  thereof,  must 

5  make,  subscribe,  and  file  in  the  office  of  the  secretary  of  state  a 

6  certificate  stating  the  anlount  of  the  fixed  capital  stock,  and 

7  that  the  whole  thereof  has  been  paid  in. '   The  certificate  must 

8  be  verified  by  the  affidavit  of  the  president  and  secretary. 

GoMMissiONEBS'  NoTB :  The  only  amendment  to  this  chapter  has  been 
the  addition  of  section  4532;  thereto.  This  section  includies  substantiaUy 
sections  492  and  493,  postj  which  were  added  to  the  code  by  an  amendment 
of  March  22, 1895.  As  then  located,  they  formed  a  part  of  the  chapter  on  the 
conduct  of  the  business  of  railroad  corporations,  and  as  the  section  applies 
only  to  the  granting  of  franchises  over  public  highways,  the  Commissioners 
thought  it  best  to  suggest  their  remoyal  to  this  portion  of  the  code. 


CHAPTER  II. 

.    ENUMERATION   OF   POWERS. 

Section  465.  Enumeration  of  powers. 

466.  Map  and  profile  mi)st  be  filed. 

467.  May  change  line  of  road.    New  maps  must  be  filed. 

468.  Forfeiture  of  franchise,  when. 

469.  Crossings  and  intersections.    Condemnations. 

470.  Not  to  use  streets,  alleys,  or  water  in  cities  or  towns,  except 

by  a  two  thirds  vote  of  the  city  or  town  authorities. 

472.  When  crossing  railroads  or  highways,  how  other  lands  are 

acquired. 

473.  May  consolidate.    Publication  of  notice.    Copy  to  be  filed. 
473a.  May  contract  with  one  another. 

474.  State  lands  granted  for  use  of. 

475.  Same ;  not  to  embrace  certain  lands. 

476.  Wood,  stone,  and  earth  may  be  taken  from  state  lands. 

477.  Lands  revert  to  state,  when. 

478.  Selections  made,  how  proved  and  certified  to. 

Enumeration  of  powers. 

Sec.  465.     Every  railroad  corporation  has  power: 

To  survey  road. 

2  1.  To  cause  such  examination  and  surveys  to  be  made  as 

3  may  be  necessary  to  the  selection  of  the  most  advantageous 

4  route  for  the   railroad;  and  for  such  purposes  their  officers, 
6     agents,  and  employes  may  enter  upon  the  lands  or  waters  of 

6  any  person,  subject  to  liability  for  all  damages  which  they  do 

7  thereto; 

To  take,  hold,  and  convey  real  estate. 

8  2.  To  receive,  hold,  take,  and  convey,  by  deed  or  otherwise, 

9  as  a  natural  person,  such  voluntary  grants  and  donations  of 
10    real  estate  and  other  property  which  may  be  made  to  it  to  aid 
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11  and  encourage  the  construction,  maintenance,  and  accommoda- 

12  tion  of  such  railroad; 

To  acquire,  hold,  and  use  real  estate  and  other  property. 

13  3.  To  purchase,  or  by  voluntary  grants  or  donations  to  re- 

14  ceive,  enter,  take  possession  of,  hold,  and  use  all  such  real 
16  estate  and  other  property  as  may  be  absolutely  necessary  for 

16  the  construction  and  maintenance  of  such  railroad,  and  for' all 

17  stations,  depots,  and  other  purposes  necessary  to  successfully 

18  work  and  conduct  the  business  of  the  road; 

To  lay  out  road,  how  wide. 

19  4.  To  lay  out  its  road,  not  exceeding  nine  rods  wide,  and  to 

20  construct  and  maintain  the  s'ame  with  a  single  or  double  track, 

21  and  with  such  appendages  and  adjuncts  as  may  be  necessary 

22  for  the  convenient  use  of  the  same; 

To  construct  road,  where. 

23  5.  To  construct  their  roads  across,  along,  or  upon  any  stream 

24  of  water,  watercourse,  roadstead,  bay,  navigable  streaii>,  street, 

25  avenue,  or  highway,  or  across  any  railway,  canal,  ditch,  or 

26  flume  which  the  route  of  ^ts  road  intersects,  crosses,  or  runs 

27  along,  in  such  manner  as  to  afford  security  for  life  and  prop- 

28  erty;  but  the  corporations  shall  restore  the  stream  or  water- 

29  course,  road,  street,  avenue,  highway,  railroad,  canal,  ditch,  or 

30  flume  thus  intersected  to  its  former  state  of  usefulness,  as  near 

31  as  may  be,  or   so  that  the  railroad  shall  not  unnecessarily 

32  impair  its  usefulness  or  injure  its  franchise; 

To  cross  or  connect  with  roads. 

33  6.  To  cross,  intersect,  join,  or  unite  its  railroad  with  any 

34  other  railroad,  either  before  or  after  construction,  at  any  point 

35  upon  its  route,  and  upon  the  grounds  of  such  other  railroad 

36  corporation,  with  the  necessary  turnouts,  sidings,  and  switches, 

37  and  other  conveniences  in  furtherance  of  the  objects  of  its  con- 

38  nections;  and  every  corporation  whose  railroad  is,  or  shall  be 

39  hereafter,  intersected  by  any  new  railroad,  shall  unite  with  the 

40  owners  of  such  hew  railroad  in  forming  such  intersections  and 

41  connections,  and  grant  facilities  therefor;  and  if  the  two  cor- 

42  porations  cannot  agree  upon  the  amount  of  compensation  to  be 

43  made  therefor,  or  the  points  or  the  manner  of  such  crossings, 

44  intersections,  and  connections,  the  same  shall  be  ascertained 

45  and  determined  as  is  provided  in  Title  VII,  Part  III,  Code  of 

46  Civil  Procedure; 
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To  purch&se  lands,  timber,  stone,  gravel,  etc. 

47  7.  To  purchase  lands,  timber,  stone,  gravel,  or  other  materials, 

48  to  be  used  in  the  construction  and  maintenance  of  its  road, 

49  and  all  necessary  appendages  and  adjuncts,  or  acquire  them  in 

50  the   maniftr  provided   in   Title  VII,  Part  III,  Code  of  Civil 

51  Procedure,  for  the  condemnation  of  lands;  and  to  change  the 

52  line  of  its  road,  in  whole  or  in  part,  whenever  a  majority  of 

53  the  directors  so  determine, 'as  is  provided  hereinafter;  but  no 

54  such  change  must  vary  the  general  route  of  such  road,  as  con- 

55  templated  in  its  articles  of  incorporation; 

To  carry  persons  and  freight  and  receive  tolls  therefor. 

56  8/ To  carry  persons  and  property  on   their   railroad,  and 

67  receive  tolls  or  compensation  therefor; 

To  erect  necessary  buildings. 

68  9.  To  erect  and  maintain  all  necessary  and  convenient  build- 

69  ings,  stations,  depots,  fixtures,  and  machinery  for  the  accom- 

60  modation  and  use  of  their  passengers,  freight,  and  business; 

To  regulate  time  and  freight,  subject  to  legislation. 

61  10.  To  regulate  the  time  and  manner  in  which  passengers 

62  and  property  shall  be  transported,  and  the  tolls  and  compen- 

63  sation  to  be  paid  therefor,  within  the  limits  prescribed  by  law 

64  and  subject  to  alteration,  change,  or  amendment  by  the  legis- 

65  lature  at  any  time; 

To  regulate  force  and  speed,  etc. 

66  11.  To  regulate   the  force  and  speed  of  their  locomotives, 

67  cars,  trains,  or  other  machinery  used  and  employed  on  their 

68  road,  and  to  establish,  execute,  and  enforce  all  needful  and 

69  proper  rules  and  regulations  for  the  management  of  its  business 

70  transactions  usual  and  proper  for  railroad  corporations. 

Map  and  profile  must  be  filed. 

Sec.  466.     Every  railroad  corporation  in  this  state  must, 

2  within  a  reasonable  time  after  its  road  is  finally  located,  cause 

3  to  be  made  a  map  and  profile  thereof,  and  of  the  land  acquired 

4  for  the  use  thereof,  and  the  boundaries  of  the  several  counties 

5  through  which  the  road  may  run,  and  file  the  same  in  the 

6  ojfice  of  the  secretary  of  state;  and  also  like  maps  of  the  parts 

7  thereof  located  in  different  counties,  and  file  the  same  in  the 

8  ojfice  of  the  clerk  of  the  county  in  which  such  parts  of  the  road 

9  are,  there  to  remain,  of  record,  forever.     The  maps  and  profiles 

10  must  be  certified  by  the  chief  engineer,  the  acting  president, 

11  and  secretary  of  such  company,  and  copies  of  the  same,  so 
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12  certified  and  filed,  be  kept  in  tlie  office  of  the  secretary  of  the 

13  corporation,  subject  to  examination  by  all  parties  interested. 

May  change  line  of  road.    New  maps  must  be  filed. 

Sec.  467.     If  at  any  time  after  the  location  ot  the  line  of  the 

2  railroad  and  the  filing  of  the  maps  and  profiles  thereof,  as  pro- 

3  vided  in  the  preceding  section,  it  appears  that  the  location  can 

4  be  improved,  the  directors  may,  as    provided  in  subdivision 

5  seven,  section  465,  alter  or  change  the  same,  and  cause  new 

6  maps  and  profiles  to  be  filed,  showing  such  changes,  in  the 

7  same  offices  where  the  originals  are  of  file,  and  may  proceed, 

8  in  the  same  manner  as  the  original  location  was  acquired,  to 

9  acquire  and  take  possession  of  such  new  line,  and  must  sell  or 

10  relinquish  the  lands  owned  by  them  for  the  original  location, 

11  within   five   years   after   such   change.     No   new   location,  as 

12  herein  provided,  must  be  so  run  as  to  avoid  any  points  named 

13  in  their  articles  of  incorporation. 

Forfeiture  of  franchise,  when. 

Sec.  468.     Every  railroad  corporation  must,  within  two  years 

2  after  filing  its  original  articles  of  incorporation,  begin  the  con- 

3  struction  of  its  road,  and  must  every  year  thereafter  complete 

4  and  put  in  full  operation  at  least  five  miles  of  its  road,  until 
6    the  same  is  fully  completed;  and  upon  its  failure  so  to  do,  for 

6  the  period  of  one  year,  its  right  to  extend  its  road  beyond  the 

7  point  then  completed  is  forfeited. 

Crossings  and  intersections.    Condemnations. 

Sec.  469.     Whenever  the  track  of  one  railroad  intersects  or 

2  crosses  the  track  of  another  railroad,  whether  the  same  be  a 

3  street  railroad  wholly  within  the  limits  of  a  city  or  town,  or 

4  other  railroad,  the  rails  of  either,  or  each  road,  must  be  so  cut 

5  and  adjusted  as  to  permit  the  passage  of  the  cars  on  each  road 

6  with  as  little  obstruction  as  possible;  and,  in  case  the  persons 

7  or  corporations  owning  to  the  railroads  cannot  agree  as  to  the 

8  compensation  to  be  made  for  cutting  and  adjusting  the  rails, 

9  the  condemnation  of  the  right  of  way  over  the  one  for  the  use 

10  of  the  other  road  may  be  had  in  proceedings  under  Title  VII, 

11  Part  III,  Code  of  Civil  Procedure,  and  the  damages   assessed 

12  and  the  right  of  way  granted  as  in  other  cases. 

Not  to  use  streets,  alleys,  or  water  in  cities  or  towns,  except  by  a  two  thirds 
vote  of  the  city  or  town  authorities.    , 

Sec.  470.     No   railroad   corporation   must   use   any   street, 

2  alley,  or  highway,  or  any  of  the  land  or  water,  within  any 

3  incorporated  city  or  town,  unless  the  right  to  so  use  the  same 
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4  is  granted  by  a  two-thirds  vote  of  the  town  or  city  authority 

5  from  which  the  right  must  emanate. 

Sec.  471.     Omitted. 

Commissionebs'Note:  The  above  section  was  repealed  by  an  act  of  the 
legislature,  approved  April  1, 1878  (See  Stats.  1877-78,  84),  and  for  that  reason 
has  been  here  omitted. 

When  crossing  railroads  or  highways,  how  other  lands  are  acquired. 

Sec.  472.     Whenever  the  track  of  such  railroad  crosses  a 

2  railroad  or  highway,  such  railroad  or  highway  may  be  carried 

3  under,  over,  or  on  a  level  with  the  track,  as  may  be  most 

4  expedient;  and  in  cases  where   an   embankment   or  cutting 

5  necessitates  a  change  in  the  line  of  such  railroad  or  highway, 

6  the  corporation  may  take  such  additional  lands  and  material 

7  as  are  necessary  for  the  construction  of  such  road  or  highway 

8  on  such  new  line.     If  such  other  necessary  lands  cannot  be 

9  had  otherwise,  they  may  be  condemned  as  provided  in  Title 

10  VII,  Part  III,  Code  of  Civil  Procedure;  and  when  compensa- 

11  tion  is  made  therefor,  the  same  becomes  the  property  of  the 

12  corporation. 

May  consolidate.    Publication  of  notice.    Copy  to  be  filed. 
Sec  473.     Two  or  more  railroad  corporations  may  consoli- 

2  date  their  capital  stock,  debts,  property,  assets,  and  franchises 

3  in  such  manner  as  may  be  agreed  upon  by  their  respective 

4  boards  of  directors;  no  such  amalgamation   or  consolidation 

5  must  take  place  without  the  written  consent  of  the  holders  of 

6  three  fourths  in  value  of  all  the  stock  of  each  corporation;  and 

7  no  such  amalgamation  or  consolidation  must   in   any  way 

8  relieve  such  corporation,  or  the  stockholders  thereof,  from  any 

9  and  all  just  liabilities.    In  case  of  such  amalgamation  or  con- 

10  solidation,  due  notice  of  the  same  must  be  given,  by  advertise- 

11  ment  for  one  month  in  at  least  one  newspaper  in  each  county, 

12  if  there  be  one  published  therein,  into  or  through  which  such 

13  roads  run,  and  also  for  the  same  length  of  time  in  one  paper 

14  published  in  Sacramento,  one  paper  published  in  Los  Angeles, 

15  and  in  two  papers  published  in  San  Francisco;  and  when  the 

16  consolidation  and  amalgamation  is  completed,  a  copy  of  the 

17  new  articles  of  incorporation  must  be  filed  in  the  office  of  the 

18  secretary  of  state. 

CoMMissiONBBS'  NoTB :  The  amendment  to  this  section  is  the  same  as 
that  suggested  to  section  450,  ante— yiz.^  causing  the  publication  to  be  made 
also  in  a  newspaper  published  in  Los  Angeles. 

May  contract  with  one  another. 

Sec.  473a.     Railroad  corporations  doing    business  in   this 
2     state  and  organized  under  any  law  of  this  state,  or  the  United 
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3  States,  or  of  any  state  or  territory  thereof,  have  power  to  enter 

4  into  contracts  with  one  another,  whereby  the  one  may  lease  of 

5  the  other  the  whole  or  any  part  of  its  railroad,  or  may  acquire 

6  of  the  other  the  right  to  use,  in  common  with  it,  the  whole  or 

7  any  part  of  its  railroad. 

CoMMissiONBBS'  Note  :  This  section  constitated  section  2  of  "An  act  per- 
mitting and  authorizing  railway  and  other  corporations  organized  under  the 
laws  of  this  state,  or  of  any  state  or  territory  of  the  United  States  of  America, 
or  any  act  of  congress  of  the  United  States  of  America,  to  do  business  in  this 
state  on  equal  terms,"  approved -April  3, 1880,  (Stats.  1880,  231).  Section  1  of 
said  act  is  hereafter  incorporated  herein  as  section  496b, 

State  lands  granted  for  use  of. 

Sec.  474.    There  is  granted  to  every  railroad  corporation  the 

2  right  of  way  for  the  location,  construction,  and  maintenance  of 

3  their  necessary  works,  and  for  every  necessary  adjunct  thereto, 

4  over  any  swamp,  overflowed,  or  other  public  lands  of  the  state, 

5  not  otherwise  disposed  of  or  in  use,  not  in  any  case  exceeding 

6  in  length  or  width  that  which  is  necessary  for  the  construction 

7  of  such  works  and  adjuncts,  or  for  the  protection  thereof,  not 

8  in  any  case  to  exceed  two  hundred  feet  in  width. 

Same ;  not  to  embrace  certain  lands. 

Sec.  475.     The  grants  mentioned  in  the  preceding  section  do 

2  not  apply  to  public  lands  of  the  state  within  the  corporate 

3  limits  of  towns  and  cities,  or  within  three  miles  thereof. 

Wood,  stone,  and  earth  may  be  taken  from  state  lands. 

Sec.  476.    The  right  to  take"  from  any  of  the  lands  belong- 

2  ing  to  the  state,    adjacent  to  works  of  the  corporation,  all 

3  materials,  such  as  wood,  stone,  and  earth,  naturally  appur- 

4  tenant  thereto,  which  may  be  necessary  and  convenient  for  the 

5  original  construction  of  its  works  and  adjuncts,  is  granted  to 

6  such  corporations. 

Lands  reveri;  to  state,  when. 

Sec.  477.     If  any  corporation  receiving  state  laijds  or  appur- 

2  tenances  thereunder  is  dissolved,  ceases  to  exist,  is  discontinued, 

3  or  the  route  or  line  of.  its  work  is  so  changed  as  not  to  cover  or 

4  cross  the  lands  selected,  or  the  use  of  the  lands  selected  is 

5  abandoned,  such  selected  lands  revert,  and  the  title  thereto  is 

6  reinvested  in  the  state  or  its  grantees,  free  from  all  such  uses. 

Selections  made,  how  proved  and  certified  to. 

Sec.  478.     When  any  selection  of  the  right  of  way,  or  land 

2  for  an  adjunct  to  the  works  of  a  railroad  corporation,  is  made 

3  by  any  corporation,  the  secretary  thereof  must  transmit  to  the 
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4  surveyor-general,  controller  of  state,  and  recorder  of  the  county 

5  in  which  the  selected  lands  are  situate,  a  plat  of  the  lands  so 

» 

I          6  selected,  giving  the  extent  thereof  and  uses  for  which  the  same 

;          7  is  claimed   or  desired,  duly  verified   to  be   correct;   and,  if 

8  approved,  the  surveyor-general  must  so  indorse  the  .plat,  and 

9  issue  to  the  cdrporation  a  permit  to  use  the  same,  unless,  on 

10  petition  properly  presented  to  the  court,  a  review  is  had  and 

11  such  use  prohibited. 

CHAPTER  III. 

BUSINESS,   HOW   CONDUCTED — MISCELLANEOUS   PROVISIONS. 

I  Section  479.  Checks  to  be  affixed  to  aU  baggage.    Damages. 

i  480.  Annual  report  to  be  verified.    Form  of  report, 

i  481.  Must  furnish  sufficient  accommodations. 

482.  Same ;  damages  for  refusal. 

483.  Must  furnish  room  inside  passenger  cars,  and  be  responsible 

for  damages  occurring  on  freight  and  other  cars. 

484.  Must  post  printed  regulations,  and  not  responsible  for  dam- 
I  ages  in  violation  of  rules. 

486.    Fences.    Damages. 
I  486.    Bell,  and  other  regulations  of  trains.    Penalty. 

I  487.    Passengers  may  be  expelled,  where  and  when. 

1  488.    Officers  and  employes  must  wear  badge. 

I  '  489.    Rates. 

[  490.    Passenger  tickets,  how  issued.    Good  for  six  months. 

I  491.    Pattern  of  iron  to  be  used. 

i  494.    Operation  of  railroads,  or  forfeiture.    Proviso. 

I  495.    Prevention  of  operation. 

496.    Duty  of  railroad  commissioners. 
'  496a.  Authorized  to  use  steam,  electricity,  compressed  air,  or  aU. 

4965.  Equal  terms  for  all  railway  corporations. 


Checks  to  be  affixed  to  all  baggage.    Damages. 

Sec  479.    A  check  must  be  affixed  to  every  package  or 

2  parcel  of  baggage  when  taken  for  transportation  by  any  agent 

3  or  employ^  of  such  railroad  corporation,  and  a  duplicate  thereof 

4  given  to  the  passenger  or  person  delivering  the  same  in  his 

5  behalf;  and  if  such  check  is  refused  on  demand,  the  railroad 

6  corporation  must  pay  to  such  passenger  the  sum   of  twenty 

7  dollars,  to  be  recovered  in  an  action  for  damages;  and  no  fare 

8  or  toll  must  be  collected  or  received  from  such  passenger,  and 

9  if  such  passenger  has  paid  his  fare,  the  same  must  be  returned 

10  by  the  conductor  in  charge  of  the  train;  and  on  producing  the 

11  check,  if  his  baggage  is  not  delivered  to  him  by  thfe  agent  or 

12  employ^  of  the  railroad  corporation,  he  may  recover  the  value 

13  thereof  from  the  corporation. 

Annual  report  to  be  verified.    Form  of  report. 

Sec.  480.     Every  railroad 'corporation  must  make  an  annual 
2    report  to  the  secretary  of  state,  or  other  officer  designated  by 


"    T 


128  REPORT  OF  CODE   COMMISSIONERS. 

3  law,  of  its  operations  for  each  year,  ending  on*  the  thirty-&st 

4  day  of  December,  verified  by  the  oaths  of  the  president  or 

5  acting  superintendent  of  operations,  the  secretary  and  treasurer 

6  of  such  corporation,  and  file  it  in  the  office  of  the  secretary  of 

7  state,^  or  such  other  designated  officer,  by  the  twentieth  day  of 

8  February,  which  must  state: 

9  1.  The  capital  stock,  and  the  amount  thereof  actually  paid,  in; 

10  2.  The  amount  expended  for  the  purchase  of  lands  for  the 

11  construction  of  the  road,  for  buildings,  and  for  engines  and 

12  cars,  respectively; 

13  3.  The   amount   and   nature  of  its   indebtedness,  and   the 

14  amount  due  the  corporation; 

15  4.  The  amount  received  from  the  transportation  of  passen- 

16  gers,  property,   mails,  and   express  matter,  and  from  other 

17  sources; 

18  5. 'The  amount  of  freight,  specifying  the  quantity  in  tons; 

19  6.  The  amount  paid  for  repairs  of  engines,  cars,  buildings, 

20  and  other  expenses,  in  gross,  showing  the  current  expenses  of 

21  running  such  road; 

22  7.  The  number  and  amount  of  dividends,  and  when  paid; 

23  8.  The  number  of  engine-houses  and  shops,  of  engines  and 

24  cars,  and  their  character. 

Mast  famish  safficient  accommodations. 

Sec.  481.     Every  such  corporation  must  start  and  run  their 

2  cars,  for  the  transportation  of  persons  and  property,  at  such 

3  regular  times  as  they  shall  fix  by  public  notice,  and   must 

4  furnish  sufficient  accommodations   for   the  transportation  of 

5  all   such  passengers   and  property   as,  within   a   reasonable 

6  time  previous  thereto,  offer  or  is  ofiered  for  transportation,  at 

7  the  place  of  starting,  at  the  junction  of  other  railroads,  and  at 

8  sidings  and  stopping-places  established  for  receiving  and  dis- 

9  charging  way  passengers  and  freight ;  and  must  take,  trans- 

10  port,  and  discharge  such  passengers    and  property  at,  from, 

11  and  to  such  places,  on  the  due  payment  of  tolls,  freight,  or 

12  fare  therefor. 

Same ;  damages  for  refusaL 

Sec.  482.     In  case  of  refusal  by  such  corporation  or  their 

2  agents  so  to  take  or  transport  any  passengers,  or  property,  or 

3  to  deliver  the  same,  at  the  regular  appointed  places,  such  cor- 

4  poration  must  pay  to  the  party  aggrieved  all  damages  which 

5  are  sustained  thereby,  with  costs  of  suit. 
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Must  furnish  room  inside  passenger  cars,  and  be  responsible  for  damages 
occurring  on  freight  and  other  cars. 

Sec.  483.     Every  railroad  corporation  must  furnish,  on  the 

2  inside  of  its  passenger  cars,  sufficient  room  and  accommoda- 

3  tions  for  all  passengers  to  whom  tickets  are  sold  for  any  one 

4  trip,  and  for  all  persons  presenting  tickets  entitling  them  to 
6    travel  thereon  ;  and  when  fare  is  taken  for  transporting  passen- 

6  gers  on  any  haggage,  wood,  gravel,  or  freight  car,   the  Bame  . 

7  care  must  be  taken  and  the  same  responsibility  is  assumed  by 

8  the  corporation  as  for  passengers  on  passenger  cars. 

Must  post  printed  regulations,  and  not  responsible  for  damages  in  violation 
of  rules. 

Sec  484.     Every  railroad  corporation  must  have  printed 

2  and  conspicuously  posted  on  the  inside  of  its  passenger  cars  its  ■ 

3  rules  and  regulations  regarding  fare  and  conduct  of  its  passen- 

4  gers;  and  in  case  any  passenger  is  injured  on  or  from  the  plat- 

5  form  of  a  car,  or  any  baggage,  wood,  gravel,  or  freight  car,  in 

6  violation  of  such  printed  regulations,  or  in  violation  of  posi- 

7  tive  verbal  instructions  or-  injunctions  given  to  such  passenger 

8  in  person  by  an  officer  of  the  train,  the  corporation  is  not  re- 

9  sponsible  for  damages  for  such  injuries,  unless  the  corporation 
10  failed  to  comply  with  the  provisions  of  the  preceding  section. 

Fences.    Damages. 

Sec.  485.     Railroad  corporations  must  make  and  maintain  a 

2  good  and  sufficient  fence  on  either  or  both  sides  of  their  track 

3  and  property.     In  case  they  do  not  make  and  maintain  such 

4  fence,  if  their  engine  or  car  shall  kill  or  maim  any  cattle  or 

5  other  domestic  animals  upon  their  line  of  road  which  passes 

6  through  or  along  the  property  of  the  owner  thereof,  they  must 

7  pay  to  the  owner  of  such  cattle  or  other  domestic  animals  a 

8  fair  market  price  for  the  same,  unless  it  occurred  through  the 

9  neglect  or  fault  of  the  owner  of  the  animal  so  killed  or  maimed. 

10  Railroad  corporations  paying  to  the  owner  of  the  land  through 

11  or  along  which  their  road  is  located  an  agreed  price  for  making 

12  and  maintaining  such  fence,  or  paying  the  cost  of  such  fence, 

13  with  the  award  of  damages  allowed  for  the  right  of  way  for 

14  such  railroad,  are  relieved  and  exonerated  from  all  claims  for 

15  damages  arising  out  of  the  killing  or  maiming  any  animals  of 

16  persons  who  thus  fail  to  construct  and  maintain  such  fence, 

17  and  the  owners  of  such  animals  are  responsible  for  any  dama- 

18  ges  or  loss  which  may  accrue  to  such  corporation  from  such 

19  animals  being  upon  their  railroad  track,  resulting  from  the 

20  non-construction  of  such  fence,  unless  it  is  shown  that  such 

9— cc 
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21  loss  or  flamage  occurred  through  the  negligence  or  fault  of  the 

22  corporation,  its  officers,  agents  or  employes. 

Belli  and  other  regulations  of  trains.    Penalty. 

Sec.  486.    A  bell,  of  at  least  twenty  pounds  weight,  must 

2  be  placed  on  each  locomotive  engine,  and  be  rung  at  a  distance 

3  of  at  least  eighty  rods  from  the  place  where  the  railroad  crosses 

4  any  street,  road,  or  highway,  and  be  kept  ringing  until  it  has 

5  crossed  such  street,  road,  or  highway;  or  a  steam  whistle  must 

6  be   attached,   and   be  sounded,  except   in   cities,  at   the  like 

7  distance,  and  be  kept  sounding  at  intervals  until  it  has  crossed 

8  the  same,  under  a  penalty  of  one  hundred  dollars  for  every 

9  neglect,  to  be  paid  by  the  corporation  operating  the  railroad, 

10  which  may  be  recovered  in  an  action  prosecuted  by  the  district 

11  attorney  of  the  proper  county,  for  the  use  of  the  state.     The 

12  corporation  is  also  liable  for  all  damages  sustained  by  any 

13  person,  and  caused  by  its  locomotives,  trains,  or  cars,  when 

14  the  provisions  of  this  section  are  not  complied  with. 

Passenger  may  be  expelled,  where  and  when.    • 

Sec.  487.     If  any  passenger  refuses  to  pay  his  fare,  or  to 

2  exhibit  or  surrender  his  ticket,  when  reasonably  requested  so 

3  to  do,  the  conductor  and  employes  of  the  corporation  may  put 

4  him  and  his  baggage  out, of  the  cars,  using  no  unnecessary 

5  force,  at  any  usual  stopping-place,  or  near  any  dwelling-house, 

6  on  stopping  the  train. 

Officers  and  employes  must  wear  badge. 

Sec.  488.     Every  conductor,  baggagemaster,  engineer,  brake- 

2  man,  or  other  employe,  of  any  railroad  corporation,  employed 

3  on  a  passenger  train,  or  at  stations  for  passengers,  must  wear 

4  upon  his  hat  or  cap,  or  in  some  conspicuous   place  on  the 

5  breast  of  his  coat,  a  badge,  indicating  his  office  or  station,  and 

6  the  initial  letters  of  the  name  of  the  corporation  by  which  he 

7  is  employed;  no  collector  or  conductor,  without  such  badge,  is 

8  authorized  to  demand  or  to  receive  from  any  passenger,  any 

9  fare,  toll,  or  ticket,  or  exercise  any  of  the  powers  of  his. office  or 

10  station;  and  no  other  officer  or  employe,  without  such  badge, 

11  has  any  authority  to  meddle  or  interfere  with  any  passenger  or 

12  property. 

Kates. 

Sec  489.     Whenever  the  board  of  railroad  commissioners, 

2  in  the  discharge  of  its  duties,  shall  establish  or  adopt  rates  of 

3  charges  for  the  transportation  of  its  passengers  and  freight, 

4  pursuant  to  the  provisions  of  the  constitution,  said. board  shall 
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5  serve  a  printed  schedule  of  such  rates,  and  of  any  changes  that 

6  may  he  made  in  such  rates,  upon  the  person,  co-partnership, 

7  company,   or   corporation   affected   thereby ;   and  upon   such 

8  service  it  shall  be  the  duty  of  such  person,  co-partnership, 

9  company,  or  corporation  to  immediately  cause  copies  of  the 

10  same  to  be  posted  in  all  its  ofcces,  station-houses,  warehouses, 

11  and  landing  offices  affected  by  such  rates,  or  change  of  rates, 

12  in  such  manner  as  to  be  accessible  to  public  inspection  during 

13  business  hours.    'Said  board  shall  also  make  such  further  pub- 

14  lication  thereof  as  they  deem  proper  and  necessary  for  the 

15  public  good.     If  the  party  to  be  served  be  a  corporation,  such 

16  service  may  be  made  upon  the  president,  vice-president,  sec- 

17  retary,  or  managing  agent  thereof,  and  if  a   co-partnership, 

18  upon  any  partner  thereof.     The  rates  of  charges  established  or 

19  adopted  by  said  board,  pursuant  to  the  constitution  and  the 

20  laws  of  this  state,  shall  go  into  force  and  effect  on  the  twen- 

21  tieth  day  after  service  of  said  schedule  or  rates,  upon  the  per- 

22  son,  co-partnership,  company,  or  corporation  affected  thereby, 

23  as  hereinbefore  provided. 

Commissioners'  Note:  The  supreme  court  having  held  in  the  case  of 
Robinson  vs.  Southern  Pacific  Co.,  105  Cal.  626,  that  section  489  was  repealed  by 
the  provisions  of  section  22,  of  Article  XII  of  the  constitution,  creating  and 
granting  powers  (to  the  railroad  commission,  said  section  is  here  omitted, 
and  section  11  of  said  act,  governing  the  adoption  of  rates  and  charges  by  the 
board  of  railroad  commissioners.    (Stats.  1880,  45),  is  inserted  in  lieu  thereof. 

Passenger  tickets,  how  issued ;  good  for  six  months. 

Sec.  490.     Every  railroad  corporation  must  provide,  and,  on 

2  being   tendered  the  fare  therefor  fixed  as  provided   by  law, 

3  furnish  to  every,  person  desiring  a  passage  on  their  passenger 

4  cars  a  ticket  which  entitles  the  purchaser  to  a  ride,  and  to  the 

5  accommodations  provided   on  their   cars,  from   the  depot   or 

6  ^station  where  the  same  is  purchased  to  any  other  depot  or  station 

7  on  the  line  of  their  road.     Every  such  ticket  entitles  the  holder 

8  thereof  to  ride  on  their  passenger  cars  to  the  station  or  depot 

9  of  destination,  or  any  intermediate  station,  and  from  any  inter- 

10  mediate  station  to  the  depot  of  destination  designated  in  the 

11  ticket,  at  any  time  within  six  months  thereafter.     Any  corpora- 

12  tion  failing  so  to  provide  and  furnish  tickets,  or  refusing  the 

13  passage  which  the  same  calls  for  when  sold,  must  pay  to  the 

14  person  so  refused  the  sum  of  two  hundred  dollars. 

Commissioners'  Note  :  The  words  "  in  the  preceding  section  "  are  omitted 
and  the  words  "  by  law  "  inserted  in  lieu  thereof,  because  of  the  repeal  of  sec- 
tion 489,  as  above  stated. 

Character  of  iron  to  be  used. 

Sec  491.     All  railroads,  other  than  street  railroads  and  those 
2    used  exclusively  for  carrying  freight  or  for  mining  purposes. 
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3  built  by  corporations  organized  under  this  chapter,  must  be 

4  constructed  of  the  best  quality  qf  iron  or  steel  rails,  known  as 

5  T  or  H  rail,  or  other  pattern  of  equal  utility. 

Sec.  492.     Omitted. 


Sec.  493.     Omitted. 

CoMMissioNBBS'  NoTS :  Sectlons  492  and  493  have  been  transposed  to  the 
beginning  of  the  title  on  railroad  corporations,  and  both  incorported  in  sec- 
tion 453j!!,  ante.    See  note  to  said  section.  * 

Operation  of  railroads,  or  forfeiture.    Proviso. 

Sec.  494.     Prom  and  after  the  completion  of  any  railroad, 

2  or  the  completion  of  such  portion  thereof  capable  of  being 

3  operated,  it  shall  be  the  duty  of  the  corporation  or  individual 

4  owning  the  same,  to  operate  it;   and  upon  the  failure  of  said 

5  corporation  or  individual  so  owning  said  road  to  keep  the 

6  same,  or  any  part  thereof,  in  full  operation  for  the  period  of 

7  six  months,  its  or  his  right  to  operate  the  same,  in  whole  or  in 

8  part,  as  the  case  may  be,  shall  be  forfeited;  and  the  lands 

9  occupied  for  the  purposes  of  its  or  his  road,  so  far  as  the  same 

10  shall  not  be  operated,  shall  revert  to  the  original  owners,  or 

11  their  successors  in  interest.     A  railroad  shall  be  deemed  to  be 

12  in  full  operation  when   one  passenger  train,  or  one  mixed 

13  train,  is  run  over  it  once  egich  day  in  each  direction,  and  a 

14  suflBcient  number  of  freight  trains  to  accommodate  the  traffic 

15  on  said  road;  provided,  however,  that  all  railroads  operated  in 

16  this  State  whose  lines  of  road  are  wholly  constructed  at  an 

17  elevation  of  five  thousand  feet,  or  more,  above  the  level  of  the 

18  sea,  shall   only  be   required   to   maintain   and  operate  their 

19  roads,  or  to  run  passenger  or  freight  cars  thereon,  between  the 

20  fifteenth  day  of  May  and  the  fifteenth  day  of  October  in  each 

21  year. 

CoMMissiONBRs''  NoTE :  This  section  was  originally  section  1  of  an  act  of 
April  15,  1880,  compelling  corporations  or  individuals  owning  railroads  to 
operate  the  same  (Stats.  1880,  43);  and  an  act  of  February  9, 1897,  providing 
that  certain  railroads  need  not  be  operated  between  the  dates  of  May  16th 
and  October  15th,  when  said  railroad  was  at  an  elevation  of  at  least  five  thou- 
sand feet.    (Stats.  1897,  5.) 

Prevention  of  operation. 

Sec.  495.  The  chapter  shall  not  be  construed  to  apply  to  a 
2  case  where  the  operation  of  the  road  is  prevented  by  the  act  of 
8  God,  nor  to  a  case  where  the  operation  of  said  road,  together 
4  with  its  branch  or  trunk  lines,  does  not  yield  income  sufficient 
6  to  defray  the  expenses  of  maintaining  and  operating  the  same 
'6    in  connection  with  its  said  branch  or  trunk  lines. 
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Duty  of  railroad  commissioners. 

Sec.  496.     The  railroad  commissioners  of  the  state  of  Cali- 

2  fornia  shall  have  the  power  to  examine  and  determine  the 

3  question  whether  said  road,  together  with  its  said  branch  and 

4  trunk  lines,  does  or  does  not  yield  income  suflScient  to  operate 

5  the  same. 

CoMMissiONBBs'  NoTE :  The  two  preceding  sections  are  sections  2  and  3  of 
an  act  of  the  legislature  of  1880,  compelling  railroad  corporations  to  operate 
their  roads  (Stats.  1880,  44)  deemed  by  the  commissioners  to  go  properly  in 
the  code  at  this  point. 

Authorized  to  use  steam,  electricity,  compressed  air,  or  all. 

Sec.  496a.     Every    railroad    company    now    or     hereafter 

2  engaged  in  the  business  of  operating  a  railroad  or  railroads,  by 

3  steam  motive   power,   in   the   state  of  California,   is  hereby 

4  authorized  and  empowered  to  use  electricity,  compressed  air, 

5  or  steam,  or  electricity,   compressed  air,  and   steam,  for  the 

6  purpose  of  propelling  cars  or  trains  on  such  railroad  or  rail- 

7  roads,  or  upon  any  portion  thereof ;  provided,  that  in  incorpora- 

8^  ted  cities  and  towns  authority  must  first  be  obtained  from  the 

9  legislative  authority  of  such  city  or  town. 

Commissioners'  Note:  The  ahoye  section  is  section  1  of  an  act  of  the 
legislature  of  1893  (Stats.  1893,  208),  here  added  to  the  code  with  some  amend- 
ments. The  amendments  consist  in  allowing  the  use  of  compressed  air,  and 
in  striking  out  the  limitation  as  to  the  number  of  inhabitants,  also  the 
change  will  be  noted  as  to  the  manner  in  which  authority  to  make  such 
change  must  be  obtained.  The  amendment  as  to  the  population  is  rendered 
necessary  by  the  fact  that  there  is  no  class  of  cities  of  that  number  of  inhabi- 
tants. (See  Denman  vs.  Broderick,  11  Cal.  96.)  The  amendment  of  1897  to  the 
law  providing  for  the  granting  of  franchises,  requires  a  bid  to  be  made  of  a 
certain  percentage  of  the'  gross  receipts  on  the  part  of  the  applicant  for  the 
franchise.  The  commissioners  consider  that  it  would  be  practically  impos- 
sible to  apply  such  a  provision  to  this  section. 

Equal  terms  for  all  railroad  corporations. 

Sec  4966.  Every  railroad  corporation,  and  every  corporation 

2  organized  for  the  purpose  of  carrying  freight  or  passengers, 

3  which  has  been  or  may  'be  created  or  organized  under  or  by 

4  virtue  of  any  of  the  laws  of  any  state  or  territory  of  the  United 

5  States  of  America,  or  any  act  of  congress  of  the  United  States 

6  of  America,  may  hereafter  build  railways,  exercise  the  right  of 

7  eminent  domain,  or  do  or  transact  any  other  business  which 

8  such  corporation  might,  if  the  same  had  been  created  or  organ- 

9  ized  under  or  by  virtue  of  the  laws  of  this  state,  having  the 

10  same  rights,  privileges,  and  immunities,  and  subject   to   the 

11  same  laws,  penalties,  obligations,  and  burdens,  as  though  said 

12  corporation  had  been  created  by  or  organized  under  the  laws 

13  of  the  state  of  California. 

» 

Commissioners'  Note:  Section  4966  codifies  section  1  of  an  act 
approved  April  3, 1880  (Stats.  1880,  p.  21;  Bank,  ed.,  114)  authorizing  railroad 
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and  other  corporations  to  do  business  in  this  state  on  equal  terms.  A  statute 
approved  February  27, 1893  (Statutes  1893,  44),  requires  city,  city  and  county, 
or  town  authorities  to  exact  from  persons  or  corporations  seeking  permission 
to  lay  **railroad  tracks"  through  the  streets  of  any  incorporated  city,  city  and 
county,  or  town,  a  satisfactory  promise  and  undertaking  to  permit  United 
States  mail  carriers,  in  the  actual  discharge  of  their  duty,  to  ride  on  the  cars  of 
"such  railroad,"  without  paying  fare,  and  also  provides  "that  all  such  permis- 
sions and  franchises  shall  be  subject  to  all  other  provisions  of  the  laws  of  this 
state,  applicable  to  street  railroads  in  general,"  etc.  The  Commissioners  have 
construed  this  act  to  apply  to  street  railroads  only,  and  the  same  is  incori>or- 
ated  as  section  501  post^  Title  lY . 


CHAPTER  IV. 

BOARD    OP    RAILROAD     COMMISSIONERS. 

Section  496c.  Board  of  railroad  commissioners. 

496<Z.  Salaries,  expenses. 

496c.  Free  passes 

496/.  Duties  of  attorney-general  and  district  attorney 

496^.  Location  of  office,  sessions  of  board. 

496^.  Seal. 

496t.  Powers  of  board. 

496j.  Powers  of  officers. 

496A;.  Complaints  and  decisions  to  be  in  writing. 

496i.  W-hen  may  sue. 

496m.  Rates. 

496n.  Jurisdiction. 

496o.  Definition  of  term  "transportation  companies." 

496j).  Salaries,  how  paid. 

Board  of  railroad  commisioners. 

Sec  496c.     The  three  persons  elected  railroad  comrQissioners, 

2  pursuant  to  the  provisions  of  section  22  of  Article  XII  of  the 

3  constitution  of  this  state,  constitute,  and  shall  be  known  and 

4  designated  as,  the  "board  of  railroad  commissioners  of  the 

5  state  of  California."     They  shall  have  power  to  elect  one  of 

6  their  number  president  of  said  board,  to  appoint  a  secretary, 

7  to  appoint  a  bailiff,  who  shall  perform  the  duties  of  "janitor"; 

8  also,  to  employ  a  stenographer  whenever  they  may  deem  it 

9  expedient. 

Salaries,  expenses. 

Sec.  4d6d.    The  salary  of  each  commissioner  shall  be  four 

2  thousand  dollars  per  annum;  the  salary  of  the  secretary  shall 

3  be  twenty-four  hundred  dollars  per  annum;  the  salary  of  the 

4  bailiff    shall   be   twelve   hundred   dollars   per   annum;    such 

5  salaries  to  be  paid  by  the  state  of  California  in  the  same  man- 

6  ner  as  the  salaries  of  state  officers  are  paid.     The  stenographer 

7  shall  receive  a  reasonable  compensation  for  his  services,  the 

8  amount  to  be  fixed  by  the  state  board  of  examiners,  and  paid 
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9  by  the  state.     Said  commissioners,  and  the  persons  in  their 

10  oflBcial  employment,  when  traveling   in  the  performance   of 

11  their  official  duties,  shall  have  their  traveling  expenses  other 

12  than  transportation  paid,  the  amounts  to  be  passed  on  by  the 

13  state  board  of  examiners,  and  paid  by  the  state.     Said  board 

14  of  railroad  commissioners  shall  be  allowed  one  hundred  dollars 

15  per  month  for  office  rent,  and  fifty  dollars  per  month  for  fuel, 

16  lights,  postage,  expressage,  subscription  to  publications  upon 

17  the  subject  of  transportation,  and  other  incidental  expenses,  to 

18  be  paid  by  the  state;  provided^  that  all  moneys  remaining  un- 

19  expended  at  the  expiration  of  each  fiscal  year  shall  be  retu/ned 

20  to  the  state  treasury.     Said  board  is  further  authorized  to  ex- 

21  pend  not  to  exceed  four  hundred  dollars  for  office  furniture  and 

22  fixtures,  to  be  paid  by  the  state.     The  state  shall  furnish  said 

23  board  with  all  necessary  stationery  and  printing,  upon  requi- 

24  sitions  signed  by  the  president  of  said  board. 

Free  passes. 

Sec.  496e.    Said  commissioners,  and  the  persons  in  their 

2  official  employment,  shall,  when  in  the  performance  of  their 

3  official  duties,  have  the  right  to  pass  free  of  charge  on  all  rail- 

4  roads,  steamers,  ships,  vessels,  and  boats,  and  on  all  vehicles 

5  employed  in  or  by  any  railroad  or  other  transportation  com- 

6  pany  engaged  in  the  transportation  of  freight  and  passengers 

7  within  this  state. 

Baties  of  attorney-general  and  district  attorney. 

Sec.  496/.     It  shall  be  the  duty  of  the  attorney-general,  and 

2  the  district  attorney  in  every  county,  on  request  of  said  board, 

3  to  institute  and  prosecute,  and  to  appear  and  defend  for  said 

4  board,  in  any  and  all  suits  and  proceedings  which  they  or 

5  either  of  them  shall  be  requested  by  said  board  to  institute  and 

6  prosecute,  and  to  appear  in  all  suits  and  proceedings  in  which 

7  the  board  16  a  party,  which  shall  have  precedence  over  all 

8  other  business  except  criminal  business;  provided,  that   said 

9  board  shall  have  the  power  to  employ  additional  counsel  to 

10  assist  said  attorney-general,  or  said  district  attorney,  or  other- 

11  wise,  when  in  their  judgment  the  exigencies  of  the  case  may 

12  so  require.     The  fees  and  expenses  of  said  additional  counsel 

13  to  be  determined  by  the  state  board  of  examiners,  and  paid  by 

14  the  state. 

Location  of  office.    Sessions  of  board. 

Sec  496^.     The  office  of  said  board  shall  be  in  the  city  of 
2     San  Francisco.     Said  office  shall  always  be  open  (legal  holi- 
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3  days  and  non- judicial    days    excepted).       The  board  shall 

4  hold  its  sessions  at  least  once  a  month  in  said  city  of  San 

5  Francisco,  and  at  such  other  times  and  such  other  places  within 

6  this  state  as  may  be  expedient.     The  sessions  of  said  board 

7  shall  be  public,  and  when  held  at  a  place  other  than  at  the 

8  office  in  San  Francisco,  notice  thereof  shall  be  published  oiice 

9  a  week  for  two  successive  weeks  before  the  commencement  of 

10  such  session,  in  a  newspaper  published  in  the  county  where 

11  such  session  is  to  be  held;  and  if  no  newspaper  is  published 

12  in  such  county,  then  in  a  newspaper  published  in  an  adjacent 

13  '  county.     Such  publication  to  be  paid  by  the  state  in  the  man- 

14  ner  as  other  publications  authorized  by  law  are  paid. 

Seal. 

Sec.  496/i.     The  board  shall  have  a-seal,  to  be  devised  by  its 

2  members,  or  a  majority  thereof.  Such  seal  shall  have  the  follow- 

3  ing  seal  surrounding  it:  "  Railroad  commission,  state  of  Cali- 

4  fornia.''     The  seal  shall  be  affixed  only  to,  first,  writs;  second, 

5  authentications   of  a  copy  of  a  record  or  other  proceeding, 

6  or  copy  of  a  document  on  file  in  the  office  of  said  commission. 

Powers  of  board. 

Sec.  496i.     The  process  issued  by  said  board  shall  extend  to 

2  all  parts  of  the  state.     The  board  shall   have  power  to  issue 

3  writs'of  summons  and  of  subpoena  in  like  manner  as  courts  of 

4  record. 

Powers  of  oflBcers. 

Sec.  496j.     The  secretary  of  said  board  shall  issue  all  pro- 

2  cesses  and  notices  required  to  be  issued,  and  do  and  perform 

3  such  other  duties  as  the  board  may  prescribe.     The  bailiff  shall 

4  preserve  order  during  the  sessions  of  said  board,  and  shall  have 

5  authority  to  make  arrests  for  disturbances.     He  shall  also  have 

6  authority,  and  it  shall  be  his  duty,  to  serve  all  process,  orders, 

7  and  notices  issued  by  said  board,  when  directed  by  the  presi- 

8  dent,  and  make  return  of  the  same. 

Complaints  and  decisions  to  be  in  writing. 

Sec.  496^.     All  complaints   before  said  board  shall  be  in 

2  writing  and  under  oath.     All  decisions  of  said  board  dhall  be 

3  given  in  writing,  and  the  grounds  of    the  decision  shall  be 

4  stated.  A  record  of  the  proceedings  of  said  board  shall  be  kept, 
6  and  the  evidence  of  persons  appearing  before  said  board  shall 
6     be  preserved. 
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When  may  sue. 

Sec.  4961.     Whenever  the  board  shall  render  any  decision 

2  within  the  purview  and  pursuant  to  the  authority  vested  in 

3  said  board  by  section  22  of  Article  XII  of  the  constitution,  said 

4  beard,  or  the  person,  co-partnership,  company,  or  corporation 

5  making  the  complaint   upon  which  such  decision  was  ren- 

6  dered,  is  authorized  to  sue  upon  such  decision  in  any  court  of 

7  competent  jurisdiction  in  this  state. 

« 

Rates. 

Sec.  496m.     Whenever  said  board,  in  the  discharge  of  its 

2  duties.,  shall  establish  or  adopt  rates  of  charges  for  the  trans- 

3  portation  of  passengers  and  freight,  pursuant  to  the  provisions 

4  of  the  constitution,  said  board  shall  serve  a  printed  schedule 

5  of  such  r&tes,  and  of  any  changes  that  may  be  made  in  such 

6  rates,  upon  the  person,  co-partnership,  company,  or  corporation 

7  affected  thereby;  and  upon  such  service,  it  shall  be  the  duty 

8  of  such  person,  co-partnership,  company,  or   corporation   to 

9  immediately  cause  copies  of  the  same  to  be  posted  in  all  its 

10  oflBces,  station-houses,  warehouses,  and  landing  ojQfices  affected 

11  by  such  rates,  or  change  of  rates,  in  such  manner  as  to  be 

12  accessible  to  public  inspection  during  usual  business  hours. 

13  Said  board  shall  also  make  such  further  publication  thereof 

14  as  they  shall  deem  proper  and  necessary  for  the  public  good. 
J 5  If  the  party   to   be   served,  as    hereinbefore  provided,  be   a 

16  corporation,  such  service  may  be  made  upon  *  the  president, 

17  vice-president,  secretary,  or  managing  agent  thereof,  and  if  a 

18  co-partnership,  upon  any  partner  thereof.     The  rates  of  charges 

19  established  or  adopted  by  said  board,  pursuant  to  the  consti- 

20  tution   and  this  code,  shall   go  into  force  and  effect  on  the 

21  twentieth  day  after  service  of  said  schedule,  or  changes  in  rates, 

22  upon    the   person,   co-partnership,   company,   or   corporation 

23  affected  thereby,  as  hereinbefore  provided. 

Jurisdiction. 

Sec.  49671.     When  jurisdiction  is,  by  the  constitution,  con- 

2  f erred  on  the  board  of  railroad  commissioners,  all  the  means 

3  necessary  to  carry  it  into  effect  are  also  conferred  on  said  board, 

4  and  when  in  the  exercise  of  jurisdiction  within  the  purview  of 

5  the  authority  conferred  on  said  board  by  the  constitution  the 

6  course  of  proceedings  be  not  specifically  pointed  out,  any  suit- 

7  able  process  or  mode  of  proceeding  may  be  adopted  by  the 

8  board  which  may  appear   most  conformable  to  the  spirit  of 

9  the  constitution. 
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Definition  of  term  "  transportation  companies." 

Sec.  496o.     The  term  "  transportation  companies  "  shall  be 

2  deemed  to  mean  and  include: 

3  1.  All   companies  owning   and   operating    railroads  (other 

4  than  street  railroads)  within  this  state; 

5  2.  All  companies  owning  and  operating  steamships  engaged 

6  in  the  transportation  of  freight  or  passengers  fronr  and  to 

7  ports  within  this  state; 

8  3.  All  Companies  owning  and  operating  steamboats  "used  in 

9  transporting  freight  or  passengers  upon  the  rivers  or  inland 

10  waters  of  this  state.  * 

11  The  word  "company,"  as  used  in  this  code,  shall  be  deemed 

12  to  mean  and  include  corporations,  associations,  partnerships, 

13  trustees,  agents,  assignees,  and  individuals.     Whenever  any 

14  railroad  company  owns  and  operates  in  connection  with  its 

15  road,  and  for  the  purpose  of  transporting  its  cars,  freight,  or 

16  passengers,  any  steamer  or  other  water-craft,  such  steamer 

17  or  other  water-craft  shall  be  deemed  part  of  its  said  road. 

18  Whenever  any  steamship  or  steamboat   company  owns   and 

19  operates   any  barge,  canal-boat,   steamer,   tug,  ferry-boat,  or 

20  lighter,  in  connection  with  its  ships  or  boatSj  the  thing  so 

21  owned  and  operated  shall  be  deemed  to  be  part  of  its  main  line. 

Salaries,  how  paid. 

Sec.  496^.     The  salaries  of  the  commissioners,  secretary,  bail- 

2  iff,  and  all  other  officers  and  attaches  in  any  manner  employed 

3  by  the  board  of  commissioners,  and  all  expenses  of  every  kind 

4  created  under  this  title,  shall  be  paid  out  of  any  money  in  the 

5  general  fund  not  otherwise  appropriated,  and  the  state  con- 

6  troUer  is  hereby  authorized  and  directed  to  draw  his  warrants 

7  from  time  to  time  for  such  purposes,  and  the  state  treasurer  is 

8  hereby  authorized  and  directed  to  pay  the  same. 

Commissioners'  Note  :  The  foregoing  sections  496c  to  496p,  inclusive,  were 
all  embodied  in  the  "Act  to  organize  and  define  the  powers  of  the  board  of 
railroad  commissioners,"  approved  April  15, 1880  (Stats.  1880, 45),  and  said  act  is 
here  incorporated,  as  past ;  except  that  section  13  thereof,  providing  that  the 
said  board,  immediately  after  entering  upon  the  performance  of  its  duties, 
should  demand  and  receive  from  the  transportation  commissioner,  appointed 
under  the  act  of  April  1, 1878  (Stats.  1877-78, 969),  all  public  property  belonging 
to  the  office  of  said  transportation  commissioner,  is  omitted,  there  being  no 
longer  any  reason  for  its  existence  or  retention  ;  and  except  also  section  11  of 
said  act  (Stats.  1880,  45),  which  is  incorporated  in  section  489,  Civil  Code. 
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TITLE  IT. 

STREET  RAILROAD  CORPORATIONS. 

Section  497.    Authority  to  lay  street  railroad  track,  how  obtained.    Motive 

power. 
497a.  Validity  of  authority  heretofore  granted  to  propel  cars  by 
electricity  or  compressed  air. 

498.  Additional  conditions  on  grant  of  right  of  way. 

499.  Two  corporations  may  use  the  same  track. 

500.  Crossing  tracks. 

501.  Rates  of  fare.    Violation  and  forfeiture. 
501a.  Construction  of  cars,  rate  of  speed,  etc. 

502.  Time  allowed  for  completion  of  work  of  laying  down  track. 

503.  Cities  may  make  further  regulations  and  rules. 

504.  Violation  of  section  501,  and  forfeiture. 

505.  Certain  street  railroads  must  furnish  tickets.    Forfeiture. 

506.  Prima  facie  evidence  of  agency. 

507.  Rights  reserved  to  municipal  corporation. 
608.    License  to  be  paid  city  or  town. 

^  509.    Track  lor  grading  purposes. 

610.    What  provisions  of  Title  III  govern  street  railroads. 

511.    Title  applicable  to  natural  persons  alike  with  corporations. 

Authority  to  lay  street  railroad  track,  how  obtained.    Motive  power. 

Sec.  497,     Authority   to  lay   railroad   tracks   through   the 

2  streets  and  public  highways  of  any  incorporated  city,  city  and 

3  county,  or  town,  may  be  obtained,  for  a  term  not  exceeding 

4  fifty  years,  from  the  trustees,  council,  or  other  body  to  whom 

5  is  intrusted  the  government  of  the  city,  city  and  county,  or 

6  town,  under  such  restriction  and  limitations,  and  upon  such 

7  terms  and  payment  of  license  tax,  as  the  city,  city  and  county, 

8  or  town  authority  may  provide.     In  no  case  must  permission 

9  be  granted  to  propel  cars  upon  such  tracks  otherwise  than  by 

10  electricity,   compressed   air,  horses,  mules,  or  by  wire  ropes 

11  running  under  the  streets  and  moved  by  stationary  engines, 

12  unless  for  special  reasons  in  this  title  hereinafter  mentioned; 

13  provided,  however,  that  such  board  or  body  in  granting  the 

14  right,  or  at  any  time  after  the  same  is  granted,  to  use  elec- 

15  tricity  or  any  other  of  said  modes,  shall  have  power  to  impose 

16  such   terms,   restrictions,   and  limitations   as    to   the   use  of 

17  streets  and  the  construction  and  mode  of  operating  such  elec- 

18  trie  and  other  roads  as  may,  by  such  board  or  body,  be  deemed 

19  for  the  public  safety  or  welfare. 

Commissioners'  Note.    The  amendment  to  this  section  consists  in  adding 
"compressed  air"  as  a  motive  power. 

Validity   of   authority  heretofore  granted  to  propel  cars   by  electricity  or 
compressed  air. 

Sec.  497a.     In  all  cases  where,  prior  to  February  twenty- 
2     fifth,  eighteen    hundred    and    ninety-one,   authority    to   lay 
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3  railroad  tracks  through  streets  or  public  highways  of  any  incor- 

4  porated  city,  city  and  county,  or  town,  has  been  obtained  for 

5  a  term  of  years,  not  exceeding  fifty,  from  the  trustees,  council, 

6  or  other  body  to  whom  was  entrusted  the  government  of  the 

7  city,  city  and  county,  or  town,  and  permission  has  been  granted 

8  by  such  governing  body  to  propel  cars  on  such  tracks  by  elec- 

9  tricity,  isuch  authority  and  permission  shall  be,  and  shall  be 

10  held  and  deemed,  as  valid  and  legal  as  the  same  would  have 

11  been  if,  at  the  time  of  the  obtaining  thereof,  section  497  of  this 

12  code  had  expressly  declared  that  permission  might  be  given  to 

13  propel  cars  upon  such  tracks  by  electricity,  as  well  as  by  hori?es, 

14  mules,  or  wire  ropes  running  under  the  streets  and  propelled 

15  by  stationary  steam  emgines;  provided,*  that  all  such  permis- 

16  sion  or  franchises  heretofore  granted  shall  be  subject  to  the 

17  provisions  of  the  laws  of  this  state  applicable  to  street  railroads 

18  in  general,  and  subject  to  the  same  regulations  from  city,  city 

19  and  county,  and  town  authorities  as   if  the  said  franchises 

20  were  thereafter  granted. 

Commissioners'  Note  :  This  was  section  1  of  an  act  to  make  valid  per- 
mission to  propel  cars  by  electricity,  which  authority  was  granted  prior  to 
the  passage  of  said  act.    (See  Stats.  1891, 12.) 

Additional  conditions  on  grant  of  right  of  way. 

Sec.  498.     The  city   or   town   authorities,  in   granting   the 

2  right  of  way  to  street  railroad  corporations,  in  addition  to  the 

3  restrictions  which  they  are  authorized  to  impose,  must  require 

4  a  strict  compliance  with  the  following  conditions,  except  in  the 

5  case  of  prismoidal  or  other  elevated  railways.     In  such  cases, 

6  said  railway  shall  be  required  to  be  constructed  in  such  man- 

7  ner  as  will  present  the  least  obstruction  to  the  freedom  of  the 

8  streets  in  which  it  may  be  erected  when  allowed  by  the  grant- 

9  ing  power.     First,  to  construct  their  tracks  on  those  portions 

10  of  streets   designated   in   the   ordinance   granting   the  right, 

11  which  must  be,  as  nearly  as  may  be,  in  the  middle  thereof. 

12  Second,  to  plank,  pave,  or  macadamize  the  entire  length  of  the 

13  street  used  by  their  track,  between  the  rails,  and  for  two  feet 

14  on  each  side  thereof,  and  between  the  tracks  if  there  be  more 

15  than  one,  and  to  keep  the  same  constantly  in  repair,  flush  with 

16  the  street,  and  with  good  crossings.     Third,  that  the  tracks 

17  must  not  be   more  than  five  feet  wide  within  the  rails,  and 
.    18  must  havd  a  space  between  them  sufficient  to  allow  the  cars  to 

19     pass  each  other  freely. 

Two  corporations  may  use  the  same  track. 

Sec.  499.     Two  lines  of  street  railway,  operated  under  differ- 
2     ent  managements,  may  be  permitted  to  use  the  same  street. 
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3  each  paying  an  equal  portion  for  the  construction  of  the  tracks 

4  and  appurtenances  used  by  said  railways  jointly;  but  in  no 

5  .  case  must  two  lines  of  street  railway,  operated  under  different 
%  managements,  occupy  and  use  the  same  street  or  tracks  for  a 
7    distance  of  more  than  five  blocks  consecutively. 

Crossing  tracks. 

Sec.  500.     Any  proposed  railway  track  may  be  permitted  to 

2  cross  any  track  already  constructed^  the  crossing  being  made 

3  as  provided  in  Chapter  II,  Title  III,  of  this  part.     In  laying 

4  down  the  track  and   preparing  therefor,  not  more  than  one 

5  block  must  be  obstructed  at  any  one  time,  nor  for  a  longer 

6  period  than  ten  working  days. 

Kates  of  fare.    Violation  and  forfeiture. 

Sec  501.     The  rates  of  fare  on  the  cars  must  not  exceed  ten 

2  cents  for  one  fare,  for  any  distance  under  three  miles;  provided ^ 

3  that  no  street  railroad  in  any  municipal  corporation  of  the  first 

4  or  second  class  shall  be  allowed  to  charge  or  collect  a  higher 
-5    rate  of  fare  than  five  cents  for  each  passenger  per  trip  of  any 

6  distance  in  one  direction,  either  going  or  coming,  along  any 

7  part  of  the  whole  length  of  the  road  or  its  connections;  and 
^  provided,  further,  thg,t  all  mail-carriers  in  the  employ  of  the 
9  United  States  government  shall  be  permitted,  at  all    times 

10  while  engaged  in  the  actual  discharge  of  their  duties,  to  ride 

11  on  the  cars  of  any  street  railroad  without  paying  any  sum  of 

12  money  whatever  for  fare  or  otherwise. 

Commissioners'  Note:  This  section  contains  a  portion  of  the  original 
section  601 ;  all  of  section  1  of  the  act  regulating  street  railroad  fares  in  cities 
or  towns  of  more  than  one  hundred  thousand  inhahitants,  approved  January 
1,  1878  (Stats.  1877-78,  18);  and  a  portion  of  the  act  requiring  municipal 
authorities  to  exact  from  persons  or  corporations  seeking  to  lay  railroad 
tracks  through  the  streets  of  any  incorporated  city,  city  and  county,  or  town, 
a  satisfactory  undertaking  to  permit  mail-carriers  to  ride  on  the  cars  of  such 
railroad  without  paying  fare  (Stats.  1893,  44).     See  Political  Code,  section 

.    For  forfeiture  upon  violation  of  provisions  of  this  section,  see  section 

504,  post.    Rates  of  fare  for  railroad  corporations,  see  Political  Code,  sec- 
tions   . 

Construction  of  cars,  rate  of  speed,  etc. 

.  Sec.  501a.     The  cars  must  be  of  the  most  approved  construc- 
^     tion  'for  comfort  and  convenience  of  passengers,  and  provided 

5  with  brakes  to  stop  the  same,  when  required.     The  rate  of 

4  speed  must  not  be  greater  than  eight  miles  per  hour.     A  viola- 

5  *  tion  of  the  provisions  of  this  section  subjects  the  corporation 
.  ^     to  a  fine  of  one  hundred  dollars  for  each  offense. 

CoMHiss^iONBBs'  NoTE :  This  section  is  that  portion  of  original  section  501, 
not  incorporated  in  the  preceding  section. 


142  REPORT  OP   CODE   COMMISSIONERS. 

« 

Time  allowed  for  completion  of  work  of  laying  down  track. 

Sec.  502.     Work  to  construct  the  railroad  must  be  com- 

2  menced  in  good  faith  within  not  more  than  one  year  from  the 

3  date  of  the  taking  effect  of  the  ordinance  granting  the  right  of 

4  way,  and  said  work  must  be  completed  within  not  more  tjian 

5  three  years  after  the  tsCking  effect  of  such  ordinance;  provided, 

6  that  the  governing  body  of  such  municipal  corporation  at  the 

7  time  of  granting  said  right  of  way  shall  have  the  power  to  fix 

8  the  time  for  either  the  commencing  or  completion,  or  both,  of 

9  said  work;  not,  however,  to  a  time  less  than  six  months  for 

10  commencing,  and  not  less  than  eighteen  months  for  complet- 

1 1  ing  the  same.     A  failure  to  comply  with  either  of  the  foregoing 

12  provisions  of  this  section,  or  with  either  of  the  provisions  of  the 

13  ordinance  granting  said  right  of  way,  works  a  forfeiture  of  the 

14  right  of  way,  and  also  of  the  franchise,  unless  the  uncompleted 

15  portion  is  abandoned  by  the  person  or  corporation  to  whom 

16  said  right  of  way  is  granted,  with  the  consent  of  the  authorities 

17  granting  the  right  of  way,  such  abandonment  and  consent  to 

18  be  in  writing.     The  authority  granting  the  right  of  way  shall 

19  have  the  power  to  grant  an  extension  of  time  for  the  comple- 

20  tion  of  said  work,  if  it  appear  that  the  work  has  been  com- 

21  menced  within  the  time  fixed  and  prosecuted -in  good  faith^ 

22  but  no  extension  of  time  shall  be  granted  for  the  commence- 

23  ment  of  said  work,  and  shall  not  be  granted  for  more  than  one 

24  year  for  the  completion  of  the  same.     All  extensions  of  time 

25  shall  be  in  writing,  and  made  a  matter  of  record  in  the  munic- 

26  ipality. 

Commissioners'  Note  :  The  provision  contained  in  the  amendment  of  1896 
(Stats.  1895,  17)  is  here  omitted,  as  the  lapse  of  time  rendered  its  retention 
useless. 

Cities  may  make  further  regulations  and  rules. 

Sec.  503.     Cities  and  towns  in  or  through  which  street  rail- 

2  roads  run  may  make  such  further  regulations  for  the  govern- 

3  ment  of  such  street  railroads  as  may  be  necessary  to  a  full  en- 

4  joyment  of  the  franchise  and  the  enforcement  of  the  conditions 

5  provided  herein. 

Violation  of  section  501,  and  forfeiture. 

Sec.  504.     Every  violation  of  the  provisions  of  section  501 

2  shall  subject  the  owner  or  owners  of  the  street  railroad  violat- 

3  ing  the  same  to  a  forfeiture  to  the  person  so  unlawfully  charged 

4  or  paying  more  than  is  therein  allowed  to  be  charged,  the  sum 

5  of  two  hundred  and  fifty  dollars  for  each  and  every  instance 

6  when  such  unlawful  charge '  is  made  or  collected,  to  be  recov- 
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7  ered   by  suit  in  any  court,  of   competent  jurisdiction;   such 

8  causes  of  action  shall  be  assignable,  and  the  action  may  be 

9  maintained  by  the   assignee   in  his  own  name,  and  several 

10  causes  of  action  arising  out  of  unlawful  charges  or  collections 

11  from  different  persons  may   be   vested  in   the  assignee  and 

12  united  in  the  same  action. 

CoMMi8Sioi7BRs'  NoTB  I  The  similarity  of  the  provisions  of  the  above  sec- 
tion to  those  of  the  original  section  604  renders  the  retention  of  both  unde- 
'  sirable.  The  statute  from  which  this  section  is  taken,  being  the  later  expres- 
sion of  the  legislative  will,  is  adopted  for  incorporation  here  instead  of  said 
original  section  504.  This  is  taken  from  section  2  of  an  act  approved  January 
1, 1878  (Stats.  1877-78, 18),  section  1  thereof  having  been  incorporated  in  sec- 
tion 501,  ante. 

Certain  street  railroads  must  furnish  tickets.    Forfeiture. 

Sec.  505.     Every  street   railroad  corporation  must  provide, 

2  and,  on  request,  furnish  to  all  persons  desiring  a  passage  on  its 

3  cars,  any  required  quantity  of  passenger  tickets  or  checks,  each 

4  to  be  good  for  one  ride.     Any  corporation  failing  to  provide  and 

5  furnish  tickets  or  checks  to  any  person  desiring  to  purchase 

6  the  same  at  not  exceeding   the  rate  hereinbefore   prescribed, 

7  shall  forfeit  to  such  person  the  sum  of  two  hundred  dollars,  to 

8  be  recovered  as  provided  in  the  preceding  section;  provided, 

9  that  the  provisions  of  this  section  shall  not   apply  to   such 
10  street  railroad  corporations  as  charge  but  five  cents  fare. 

« 

Prim^  facie  evidence  of  agency. 

Sec.  506*.     Upon  the  trial  of  an  action  for  any  of  the  sums 

2  forfeited,  as  provided  in  sections  501,  504,  and  505,  proof  that 

3  the  person  demanding  or  ^receiving  the  money  as  fare,  or  for 

4  the  sale  of  the  ticket  or  check,  was,  at  the  time,  of  making  the 

5  demand  or  receiving  the  money,  engaged  in  an  office  of  the 

6  corporation,  or  vehicle  belonging  to  the  corporation,  shall  be 

7  prima    facie  evidence  that  such     person  was  the  agent,  ser- 

8  vant,  or  employe  of  the  corporation,   to    receive   the   money 

9  and  give  the  ticket  or  check  mentioned. 

Rights  reserved  to  municipal  corporations. 

Sec.  507.     In  every  grant  to  construct  street  railroads,  the 

2  right  to   grade,   sewer,  pave,   macadamize,  or   otherwise  im- 

3  prove,  alter    or  repair  the     streets    or  highways,  is  reserved 

4  to   the   municipality,   and   cannot  be  alienated  or  impaired; 
6     such  work- to  be  done  so  as  to  obstruct  the  railroad  as  little  as 

6  possible;  and,   if  required,  the  owner  of  such   railroad  must 

7  shift  its  rails  so  as  to  avoid  the  obstructions  made  thereby, 

CoMMisbioNBRS'  NoTB  I  The  amendments  to  this  section  consist  in  striking 
out  the  word  "  corporation  "  where  it  occurs,  and  inserting  in  place  thereof 
in  the  first  instance  the  word  "  municipality,"  and  in  the  second,  "  owner  of 
such  railroad."    They  are  self-explanatory. 
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License  to  be  paid  to  city  or  town. 

Sec.  508.     Each  street  railroad  corporation  must  pay  to  the 

2  authorities  of  the  city,  town,  county,  or  city  and  county,  as  a 

3  license  upon  each  car,  such  sum  as  the  authorities  may  fix,  not 

4  exceeding  fifty  dollars  per  annum.     Where  any  street  railroad 

5  connects  or  runs  through  two  or  more  cities  or  towns,  a  propor- 

6  tionate  or  eq,ual  share  of  such  license  tax  must  be  paid  to  each 

7  of  the  cities  or  towns;  and  no  such  license  tax  is  due  the  county 

8  authorities  where  the  same  is  paid  to  any  city  or  town  authority. 

CoHiftissioNERs'  KoTS :  The  words  "in  the  city  of  San  Francisco,  nor  more 
than  twenty-five  dollars  per  annum  in  other  cities  or  towns,"  are  stricken  out 
to  make  said  section  conform  to  section  25,  Article  IV,  and  section  11,  Article 
I,  of  the  constitution,    {County  of  San  Luis  Obispo  vs.  Graves^  84  Cal.  71.)  ' 

Track  for  grading  purposes. 

Sec  509.     The  right  to  lay  down  a  track  for  grading  pur- 

2  poses,  and  maintain  the  same  for  a  period  not  to  exceed  three 

3  years,  may  be  granted  by  the  corporate  authorities  of  any  city, 

4  or  town,  or  city  and  county,  or  supervisors  of  any  city  and 

5  county^  but  no  such  track  must  remain  more  than  three  years 

6  upon  any  one  street;  and  it  must  be  laid  level  with  the  street, 

7  and  must  be  operated  under  such  restrictions  as  not  to  interfere 
6  with  the  use  of  the  street  by  the  public.   The  corporate  author- 

9  ities  of  any  city  or  town,  or  city  and  county,  may  grant  the 

10  right  to  use  steam  or  any  other  motive  power  in  propelling 

11  the  cars  used  in  such  grading  track,  when  public  convenience 

12  or  utility  demands  it,  but  the  reasons  therefor  must  be  set 

13  forth  in  the  ordinance,  and  the  right  to  rescind  the  ordinance 

14  at  any  time  reserved. 

What  provisions  of  Title  III  govern  street  railroads. 

Sec.  510.     Street  railroads  are  governed  by  the  provisions  of 

2  Title  III  of  this  part,  so  far  as  they  are  applicable,  unless  such 

3  railroads  are  therein  specially  excepted. 

Title  applicable  to  natural  persons  alike  with  corporations. 

Sec.  511.     When  a  street  railroad  is  constructed,  owned,  or 

2  operated  by  any  natural  person,  this  title  is  applicable  to  such 

3  person  in  like  manner  as  it  is  applicable  to  corporations. 
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TITLE  "V. 

WAGON  ROAD  CORPORATIONS. 

Chapter  I.    Wagon  Road  Corporations.     [512-523.] 

11.  Relating  to  the  Granting  by  Counties  and 
Municipalities  of  Franchises  for'  the  Con- 
struction OF  Paths  and  Roads  for  the  Use  of 
Bicycles  and  Other  Horseless  Vehicles. 
[524.] 

CHAPTER  I. 

WAGON   ROAD   CORPORATIONS. 

Section  512.    Three  commissioners  to  act  with  surveyor  in  laying  out  road. 

513.  Survey  and  map  to  be  filed  and  approved  by  supervisors. 

514.  Tolls,  etc.,  to  be  collected.    Penalty  for  taking  unlawful  tolls. 

616.  No  tolls  to  be  charged  oi\ highways  or  public  roads. 
516.  Rates  of  toll  to  be  pos&d  at  gate. 

617.  Toll-gatherer  may  detain  persons  until  they  pay  toll. 
518.  Toll-gatherer  not  to  detain  any  person  unnecessarily. 
619*  Persons  avoiding  tolls  to  pay  five  dollars. 

520.  Penalty  for  trespass  on  property  of  corporation. 

521.  When  capital  invested  is  repaid,  tolls  to  be  reduced,  etc. 

522.  May  mortgage  and  hypothecate  property  of  the  corporation. 

523.  This  title  applies  to  natural  persons  as  well  as  corporations. 

Three  commissioners  to  act  with  surveyor  in  laying  out  road. 

Sec  512.     Where  a  corporation  is  formed  for  the  construc- 

2  tion  and  maintenance  of  a  wagon  road,  the  road  must  be  laid 

3  out  as  follows:  Three  commissioners  must  act  in  conjunction 

4  with  the  surveyor  of  the  corporation,  two  to  be  appointed  by 

5  the  board  of  supervisors  of  the  county  through  which  the  road 

6  is  to  run,  and  one  by  the  corporation,  who  must  lay  out  the 

7  proposed  road  and  report  their  proceedings,  together  with  the 

8  map  of  the  road,  to  the  supervisors,  as  provided  in  the  succeed- 

9  ing  section. 

Survey  and  map  to  be  filed  and  approved  by  supervisors. 

Sec.  513.     When  the  route  is  surveyed  a  map  thereof  must 

2  be  submitted  to  and  filed  with  the  board  of  supervisors  of  each 

3  county  through  or  into  which  the  road  runs,  giving  its  general 

4  course,  and  the  principal  points  to  or  by  which  it  runs,  and 
6    its  width,  which  must  in  no  case  exceed  one  hundred  feet,  and 

6  the  supervisors  must  either  approve  or  reject  the  survey.    If 

7  approved,  it  must  be  entered  of  record  on  the  journal  of  the 

8  board,  and  such  approval  authorizes  the  use  of  all  public  lands 

10— cc 
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9  and  highways  over  which  the  survey  runs;  but  the  board  of 

10  supervisors  must  require  the  corporation,  at  its  own  expense^ 

11  and  the  corporation  iruist  so  change  and  open  the  highways  so 

12  taken  and  used  as  to  make  the  same  as  gopd  as  they  were^ 

13  before  the  appropriation  thereof;   and  must  so  construct  all 

14  crossings  of  public  highways  over,  and  by  its  road,  and  its  toll 

15  gates,  as  not  to  hinder  or  obstruct  the  use  of  the  same. 

Tolls,  etc.,  to  be  collected.    Penalty  for  taking  unlawful  tolls. 

Sec.  514.    All  wagon  road  corporations  may  bridge  or  keep 

2  ferries  on  streams  on  the  line  of  their  road,  and  must  do  all 

3  things  necessary  to  keep  the  same  in  repair.     They  may  take 

4  such  tolls  only  on  their  roads,  ferries,  or  bridges,  as  are  fixed 

5  by  the  board  of  supervisors  of  the  proper  county  through  which 

6  the  road  passes,  or  in  which  the  ferry  or  bridge  is  situate.     But 

7  in  no  case  must  the  tolls  be  more  than  sufficient  to  pay  fifteen 

8  per  cent,  nor  less  than  ten  per  cent  per  annum,  on  the  cost 

9  of  construction,  after  paying  for  repairs  and  other  expenses 

10  for  attending  to  the  roads,  bridges,  or  ferries.     If  tolls,  other 

11  than   as    herein    provided,    are    charged    or   demanded,   the 

12  corporation  forfeits  its  franchise,  and  must  pay  to  the  party  so 

13  charged  one  hundred  dollars  as  liquidated  damages. 

CoMMissrojTBRS*  NoTE  :    The  exception  in  this  section  has  been  stricken, 
out,  in  order  to  harmonize  the  same  with  the  constitution. 

No  tolls  to  be  charged  on  highways  or  public  roads. 

Sec.  515.     When  any  highway  or  public  road  is  taken  and 

2  used  by  any  wagon  road  corporation  as  a  part  of  its  road,  the 

3  corporation  must  not  place  a  toll  gate  on  or  take  tolls  for  the 

4  use  of  such  highway  or  public  road  by  teamsters,  travelers,. 

5  drovers,  or  any  one  transporting  property  over  the  same. 

Rates  of  toll  to  be  posted  at  gate. 

Sec.  516.     The  corporation  must  affix  and  keep  un.  at  or 

2  over  each  gate,  or  in  some  conspicuous  place,  so  as  to  be  con- 

3  veniently  read,  a  printed  list  of  the  rates  of  toll  levied  and 

4  demanded. 

Toll-gatherer  may  detain  persons  until  they  pay  toll. 

Sec  517.     Each   toll-gatherer  may  prevent  from   passing 

2  through  his  gate  persons  leading,  riding,  or  driving  animals  or 

3  viBhicles,  subject  to  toll,  until  they  shall  have  paid,  respect- 

4  ively,  the  tolls  authorized  to  be  collected. 

CoMMissioNEBS'  NoTB :    This  section  has  been  amended  by  adding  thereto^ 
the  word  "  riding"  after  the  word  "  leading." 
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Toll-gatherer  not  to  detain  any  person  unnecessarily. 

Sec.  518.     Every  toll-gatherer    who,  at    any  gate,  unrea- 

2  sonably  hinders  or  delays  any  traveler  or  passenger  liable  to 

3  the  payment  of  toll,  or  demands  or  receives  from  any  person 

4  more*  than  he  ,is  authorized  to  collect,  for  each  offense  forfeits 

5  the  sum  of  twenty-five  dollars  to  the  person  aggrieved. 

Persons  avoiding  toUs  to  pay  five  dollars. 

Sec.  519.     Every  person  who,  to  avoid  the  payment  of  the 

2  legal  toll,  with  his  team,  vehicle,  or  horse,  turns  out  of  the 

3  wagon,  turnpike,  or  plank  road,  or  passes  any  gate  thqreon  or 

4  ground  adjacent  thereto,  and  again  enters  upon  such  road,  for 

5  each  offense  forfeits  the  sum  of  five  dollars  to  the  corporation 

6  injured. 

Penalty  for  trespass  on  property  of  corporation. 

Sec.  520.     Every  person  who: 

2  1.  Willfully  breaks,  cuts  down,  defaces,  or  injures  any  mile- 

3  stone  or  post  on  any  wagon,  turnpike,  or  plank  road;  or, 

4  2.  Willfully  breaks  or  throws  down  any  gate  on  such  road;  or, 

5  3.  Digs  up  or  injures   any  part  of  such  road,  or  anything 

6  thereunto  belonging;  or, 

7  4.  Forcibly  or  fraudulently  passes  any  gate  thereon  without 

8  having  paid  the  legal  toll;  for  each  offense  forfeits  to  the  cor- 

9  poration  injured  the  sum  of  twenty-five  dollars,  in  addition  to 
10    the  damages  resulting  from  his  wrongful  act. 

When  capital  invested  is  repaid,  tolls  to  be  reduced,  etc. 

Sec  521.     The  entire  revenue  derived  from  the  road  shall  be 

2  appropriated:  first,  to  repayment  to  the  corporation  of  the  cost 

3  of  the  construction  of  its  road,  together  with  the  incidental  ex- 

4  penses  incurred  in  collecting  tolls  and  keeping  the  road  in  re- 
6    pair;  and,  second,  to  the  payment  of  the  dividend  among  its 

6  stockholders  as  provided  in  section  514.     When  the  repayment 

7  of  the  cost  of  construction  is  completed,  the  tolls  must  be  so  re- 

8  diced  as  to  raise  no  more  than  an  amount  sufficient  to  pay 

9  said  dividend,  and  incidental  expenses,  and  to  keep  the  road 
10  in  good  repair. 

May  mortgage  and  hypothecate  property  of  the  corporation. 

Sec.  522.     The  corporation  may  mortgage  or  hypothecate  its 

2  road  and  other  property  for  funds  with  which  to  construct  or 

3  repair  their  road,  but  no  mortgage  or  hypothecation  is  valid  or 
^  4  binding  unless  at  least  twenty-five  per  cent  of  the  capital  stock 

5  siibecribed  has  been  paid  in  and  invested  in  the  construction  of 

6  the  road  and  appurtenances,  and  then  only  after  an  affirmative 

7  vote  of  two  thirds  of  the  capital  stock  subscribed. 
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This  title  applies  to  natural  persons  as  well  as  corporations. 

Sec.  523.    When  a  wagon,  turnpike,  or  plank  road  is  con- 

2  structed,  owned  or  operated  by  any  natural  person,  this  title  is 

3  applicable  to  such  person  in  like  manner  as  it  is  applicable  to 

4  corporations.  x  - 

CHAPTER  II. 

RELATING  TO  THE  GRANTING  BY  COUNTIES  AND  MUNICIPALITIES 
OF  FRANCHISES  FOR  THE  CONSTRUCTION  OF  PATHS  AND  ROADS 
FOR   THE  USE   OF  BICYCLES  AND   OTHER   HORSELESS   VEHICLES. 

Section  524.    Franchises  for  roads  for  biaycles  and  horseless  vehicles. 
Franchises  for  roads  for  bicycles  and  horseless  vehicles. 

Sec.  524.     The  legislative  or  other  body  to  whom  is  en- 

2  trusted  the  government  of  any  county,  city  and  county,  city, 

3  or  town,  may,  under  such  regulations,  restrictions,  and  limita- 

4  tions  as  it  may  provide,  subject  to  existing  laws,  grant  fran- 

5  chises  for  the  construction  of  paths .  and  roads,  either  on  the 

6  surface,  elevated,  or  depressed,  on,  over,  across,  or  under  the 

7  street  and  public  highways  of  any  such  county,  city  and  county, 

8  city,  or  town,  for  the  use  of  bicycles,  tricycles,  motorcycles,  and 

9  other  like  horseless  vehicles,  propelled  by  the  rider,  for  a  term 

10  not  exceeding  fifty  years;  provided,  that  in  incorporated  cities 

11  no  franchise  shall  be  granted  for  the  purpose  herein  expressed, 

12  unless  the  consent  in  writing  of  the  owners  of  a  majority  of 

13  the  frontage  upon  the  road  or  street  along  which  said  path  or 

14  road  is  sought  to  be  constructed,  be  first  had  and  obtained,  and 

15  filed  with  such  legislative  or  governing  body. 

CoMMissiONBBs'  NoTB :    The  above  chapter  is  an  act  of  the  legislature  of 
1897  (Stats.  1897, 191),  here  made  a  part  of  the  code. 


TITLE  TI. 

BRIDGE,  PERRY,  WHARF,  CHUTE,  AND  PIER 

CORPORATIONS. 

Section  528.    Corporation  to  obtain  license  from  supervisors. 

529.  In  what  contingencies  corporate  existence  ceases. 

530.  President  and  secretary  to  make  annual  report,  and  what  to 

contain.    Damages  for  failing  to  report. 

531.  This  title  to  apply  to  natural  persons  alike  with  corpora- 

tions. 

Corporation  to  obtain  license  from  supervisors.  ^ 

Sec.  528.     No  corporation  must  construct  or  take  tolls  on  a 
2    bridge,  ferry,  wharf,  chute,  or  pier  until  authority  is  granted 
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3  therefor  by  the  supervisors,  or  other  governing  'body  having 

4  authority  in  that  behalf. 

CoMMissioNiBBs'  NoTE :    The  amendment  to  the  foregoing  section  is  made 
in  order  to  harmonize  the  same  with  section  2920  of  the  Political  Code. 

In  what  contingencies  corporate  existence  ceases. 

Sec.  529.     Every  such  corporation  ceases  to  be  a  body  cor- 

2  porate: 

3  ^     1.  If,  within  six  months  from  filing  its  'articles  of  incorpo- 

4  ration,  it  has  not  obtained  such  authority  from  the  board  of 

5  supervisors,  or  other  governing  body  having  authority  in  that 

6  behalf;   and  if,  within  one  year  thereafter,  it  has  not  com- 

7  menced  the  construction  of  the  bridge,  wharf,  chute,  or  pier, 

8  and  actually  expended  thereon  at  least  ten  per  cent  of  the 

9  capital  stock  of  the  corporation; 

10  2.  If,  within  three  years  from  filing  the  -articles  of  incorpo- 

11  ration,  the  bridge,  wharf,  chute,  or  pier  is  not  completed; 

12  3.  If,  when  the  bridge,  wharf,  chute,  or  pier  of  the  gorpora- 

13  tion   is  destroyed,  it  is  not  reconstructed  and  ready  for  use 

14  within  three  years  thereafter; 

15  4.  If  the  ferry  of  any  sudh  corporation  is  not  in  running 

16  order  within  three  months  after  authority  is  obtained  to  estab- 

17  lish  it,  or  if  at  any  time  thereafter  it  ceases  for  a;  like  term 

18  consecutively  to  perform  the  duties  imposed  by  law. 

Commissioners'  Note  :    See  note  to  preceding  section. 

President  and  secretary  to  make  annual  report,  and  what  to  contain.    Dam- 
ages for  failing  to  report. 

Sec.  530.     The   president   and   secretary   of   every   bridge, 

2  ferry,  wharf,  chute,  or  pier  corporation  must  annually,  under 

3  oath,  report  to  the  board  of  supervisors,  or  other  governing 

4  body  having  authority  in  that  behalf,  of  the  county  in  which 

5  the  articles  of  incorporation  are  filed: 

6  ,^1.  The  cost  of  constructing  and  providing  all  necessary  ap- 

7  pendages   and   appurtenances   for  their  bridge,  ferry,  wharf, 

8  chute,  or  pier; 

9  2.  The  amount  of  all  moneys  expended  thereon,  since  its 

10  construction,  for  repairs  and  incidental  expenses; 

11  3.  The  amount  of  their  capital  stock,  tow  much  paid  in, 

12  and  how  much  actually  expended  thereof ; 

13  4.  The  amount  received  during  the  year  for  tolls,  and  from 

14  all  other  sources,  stating  each  separately; 

15  5.  The  amount  of  dividends  made,  and  the  indebtedness  of 

16  the  corporation,  specifying  for  what  it  was  incurred; 

17  6.  Such  other  facts  and  particulars  respecting  the  business 
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18  of  the  corporation  as  the  board  of  supervisors  or  other  govern- 

19  ing  body  having  authority  in  that  behalf  may  require. 

20  This  report  the  president  and  secretary  must  cause  to  be 

21  published  for  four   weeks  in   a   daily  newspaper   published 

22  nearest  the  bridge,  ferry,  wharf,  pier,  or  chute,  if  required  by 

23  order  of  the  board  of  supervisors  or  other  governing  body  having 

24  authority  in  that   behalf.     A  failure  to  make  such  report  sub- 

25  jects  the  corporation  to  a  penalty  of  two  hundred  dollars,  and 

26  for  every  week  permitted  to  elapse  after  such  failure,  an  aiddi- 

27  tional  penalty  of  fifty  dollars,  payable  in  each   case   to  the 

28  county   from   which    the   authority  of    the  corporation   was 

29  derived.     All  such  cases  must  be   reported  by   the   board  of 

30  supervisors,  or  other  governing  body  having  authority  in  that 

31  behalf,  to  the  district  attorney  or  city  attorney,  who  must  com- 

32  mence  an  action  therefor. 

OoMMissiONSBs'  NoTE:    See  note  to  section  529. 

This  title  to  apply  to  natural  persons  alike  with  corporations. 

Sec.  531.     When  a  bridge,  ferry,  wharf,  chute,  or   pier  is 

2  constructed,  operated,  or  owned  by  a  natural  person,  this  title 

3  is  applicable  to  such  person  in  like  manner. as  it  is  applicable 

4  to  corporations. 

TITLE  TIL 

TELEGRAPH  AND  TELEPHONE  CORPORATIONS. 

Section  536.    May  nse  right  of  way  along  waters,  roads,  and  highways. 

537.  Persons  liable  for  damages  for  injuring  telegraph  or  telephone 

property. 

538.  Party  guilty  of  willful. and  malicious  injury,  liable  to  one 

hundred  times  actual  damages. 

539.  Conditions  on  which  damage  to  subaqueous  cable  may  be 

recovered. 

540.  May  dispose  of  certain  rights. 

May  use  right  of  way  along  waters,  roads,  and  highways. 

Sec.  536.     Telegraph   or  telephone  corporations  may  con- 

2  struct  lines  of  telegraph  or  telephone  lines  along  and  upon 

3  any  public  road  or  highway,  along  or  across  any  of  the  waters 

4  or  lands  within  this  state,  and  may  erect  poles,  posts,  piers,  or 

5  abutments  for  supporting  the  insulators,  wires,  and  other  neces- 

6  sary  fixtures  of  their  lines,  in  such  manner  and  at  such  points 

7  as  not  to  incommode  the  public  use  of  the  road  or  highway  or 

8  interrupt  the  navigation  of  the  waters. 

Persons  liable  for  damages  for  injuring  telegraph  or  telephone  property. 
Sec.  637.     Any  person   who   injures   or   destroys,   through 
2     want  of  proper  care,  any  necessary  or  useful  fixture  of  any 
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3  telegraph  or  telephone  corporation,  is  liable  to  the  corporation 

4  for   all   damages  sustained   thereby.     Any   vessel  which,  by 
6     dragging  its  anchor,  or  otherwise,  breaks,  injures,  or  destroys 

6  the  subaqueous  cable  of  a  telegraph  or  telephone  corporation, 

7  subjects  its  owner  to  the  damages  hereinbefore  specified. 

Party  guilty  of  willful  and  malicious  iojury,  liable  to  one  hundred  times 
actual  damages. 

Sec.  538.     Any  person  who  willfully  and  maliciously  does 

2  any  injury  to  any  telegraph  or  telephone  property,  mentioned 

3  in  the  preceding  section,  is  liable  to  the  corporation  for  one 

4  hundred    times    the    amount  of    actual  damages    sustained 
6    thereby,  to  be  recovered  in  any  court  of  competent  jurisdiction. 

Conditions  on  which  damage  to  subaqueous  cable  may  be  recovered. 

Sec.  539.     No    telegraph     or    telephone    corporation    can 

2  recover  damages  for  the  breaking  or  injuring  of  any  subaque- 

3  ous  telegraph  or  telephone  cable,  unless  such  corporation  has 

4  previously  erected  on  either  bank  of  the  waters  under  which 

5  the  cable  is  placed,  a  monument,  indicating  the  place  where 

6  the  cable  lies,  and  publishes  for  one  nionth  in  some  newspaper 

7  most  likely  to  give   notice  to   navigators,  a   notice  giving  a 

8  description   and    the   purpose    of    the  monuments,   and   the 

9  general  course,  landings,  and  termini  of  the  cable. 

May  dispose  of  certain  rights. 

Sec.  540.     Any  telegraph  or  telephone  corporation  may  at 

2  any  time,  with'  the  consent  of  the  persons  holding  two  thirds 

3  of  the  issued  stock  of  the  corporation,  sell,  lease,  assign,  trans- 

4  fer,  or  convey  any  rights,  privileges,  franchises,  or  property  of 
^    the  corporation,  except  its  corporate  franchise. 

CoMMissiONEBs'  NoTB :    The  amendments  to  the  five  preceding  sections 
define  the  rights  of  telephone  companies. 


TITLE  YIII. 

WATER  AND  CANAL  CORPORATIONS  AND  WATER 

FRANCHISES. 

Chapter  I.     Franchises  in, Cities  and  Counties,  Cities  and 

Towns.     [548-556a.] 
II.    Franchises  in  Counties,  other  than  Cities  and 
Counties,  Cities  and  Towns.     [5566-556n.] 
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CHAPTER  I. 

FRANCHISES  IN  CITIES  AND  COUNTIES,  CITIES  AND  TOWNS. 

Section  548.    Right  of  all  persons  and  corporations  to  famish  municipali- 
ties with  fresh  water,  subject  to  control  of  municipality 
649.    Right  of  way  for  such  purpose. 
560.    Municipal  corporations  to  fix  water  rates. 

551.  Annual  statements  to  be  made  by  water  companies. 

552.  Additional  statement 

653.    Refusal  to  make  statement  a  misdemeanor. 

554.  Copy  of  statement  to  be  filed. 

555.  Rates  to  be  equaL 

556.  Excess  in  charging  rated  forfeits  franchise. 
556a.  Penalty  to  supervisors  neglecting  to  enforce  law. 

Right  of  all  persons  and  corporations  to  furnish  municipalities  with 
fresh  water,  subject  to  control  of  municipality. 

Sec.  548.     In  any  city   and  county,  city,  or  town,   where 

2  there  are  no  public  works  owned  and  controlled  by  the  munici- 

3  pality,  for  supplying  the  same  with  water,  any  individual,  or 

4  any  company  duly  incorporated  for  such  purpose  under  and 

5  by  authority  of  the  laws  of  this  state,  shall,  under  the  direc- 

6  tion  of  the  superintendent  of  streets,  town  marshal,  or  other 

7  officer  in  control  thereof,  and  under  such  general  regulations 

8  as  the  municipality  may  prescribe  for  damages  and  indemnity 

9  for  damages,  have   the  privilege  of  using  the  public  streets, 

10  thoroughfares,  ways,  and  alleys  thereof,  and  of  laying  down 

11  pipes  and  conduits  therein,  and  connections  therewith,  so  far 

12  as  may  be  necessary  for  introducing  into  and  supplying  such 

13  city  and  county,  city,  or  town,  and  its  inhabitants  with  fresh 

14  water  for  domestic  and  other  purposes,  upon  the  condition  that 

15  the  municipal  government  shall  have  the   right  to  regulate 

16  the  charges  thereof. 

Commissioners'  Note  :  The  words  "  and  water  franchises  *'  have  been  added 
to  the  title,  and  the  title  has  been  divided  into  two  chapters  to  conform  ta 
legislative  enactments  adopted  since  the  present  constitution  went  into  effect. 
Section  548  is  a  new  section.  The  old  section  548  is  ineffective  under  section 
19,  Article  XI,  of  the  constitution.  (See  People  vs.  Stevens^  62  Cal.  209.)  The- 
new  section  conforms  to  the  requirements  of  the  constitution. 

Right  of  way  for  such  purpose. 

Sec.  549.     Every  person,  water  or  canal  corporation  must 

2  construct  and  keep  in  good  repair,  at  all  times,  for  public  use^ 

3  across  their  canal,  flume,  or  water-pipe,  all  of  the  bridges  that 

4  the  board  of  supervisors  of  the  county  in  which  such  canal  i& 
6    situated  may  require,  the  bridges  being  on  the  lines  of  public . 

6  highways  and  necessary  for  public  uses  in  connection  with 

7  such  highways;   and  all  waterworks  must  be  so  laid  and  con- 
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8  structed  under  such  reasonable  direction  as  such  board  of  su- 

9  pervisors  may  prescribe,  as  not  to  obstruct  public  highways. 

CoMMiSBioNSRs'  NoTB :  The  old  section  549  is  stricken  out,  as  it  is  rendered 
of  no  effect  by  section  1,  Article  XIV,  of  the  constitution.  (See  Spring  Valley 
Waterworks  vs.  San  FrandscOt  61  Cal.  8.) 

Municipal  corporations  to  fix  water  rates. 

Sec.  550.     The  board  of  supervisors,  town  council,  or  other 

2  legislative  body   of  any  city  and  county,  city,  or  town,  are 

3  hereby  authorized  and  empowered,  and  it  is  made  their  official 

4  duty,  to  annually  fix  the  rates  that  shall  be  charged  and  col-  . 

5  lected  by  any  person,  company,  association,  or  corporation  for 

6  water  furnished  to«any  such  city  and  county,  city,  or  town,  or 

7  the  inhabitants  thereof.     Such  rates  shall  be  fixed  at  a  regular 

8  or  special  session  of  svich  board  or  other  legislative  body,  held 

9  during  the  month  of  February  of  each  year,  and  shall  take 

10  effect  on  the  first  day  of  July  thereafter,  and  shall  continue  in 

11  full  force  and  effect  for  the  term  of  one  year,  and  no  longer. 

Commissioners'  Note  :  The  old  section  550  is  stricken  out,  as  its  substance 
has  been  carried  into  new  section  548  and  new  section  549,  which  is  old  sec- 
tion 551,  amended  to  harmonize  with  new  section  548. 

Annual  statements  to  be  made  by  water  companies. 

Sec.  551.     The  board  of  supervisors,  town  council,  or  other 

2  legislative  body  of  any  city  and  county,  city,  or  town,  are 

3  hereby  authorized,  and  it  is  hereby  made  their  duty,  at  least 

4  thirty  dajs  prior  to  the  fifteenth  day  of  January  of  each  year, 

5  to  require,  by  ordinance  or  otherwise,  any  corporation,  com- 

6  pany,  or  person  supplying  water  to  such  city  and  county,  city, 

7  or  town,  or  to  the  inhabitants  thereof,  to  furnish  to  such  board,  • 

8  or  other  governing  body,  in  the  month  of  January  in  each 

9  year,  a  detailed  statement,  verified  by  the  oath  of  the  president 
10  and  secretary  of  such  corporation  or  company,  or  of  such  per- 
il son,  as  the  case  may  be,  showing  the  name  of  each  water-rate 

12  payer,  his  or  her  place  of  residence,  and  the  amount  paid  for 

13  water  by  each  of  such  water-rate  payers,  during  the  year  pre- 

14  ceding  the  date  of  such  payment,  and  also  showing  all  revenue 
16  derived  from  all  sources,  and  an  itemized  statement  of  expendi- 
16  tures  made  for  supplying  water  during  said  time. 

Additional  statement 

Sec.  552.     Accompanying  the  first  statement  made,  as  pre- 

2  scribed  in  section  651,  every  such  corporation,  company,  or 

3  person  shall  furnish  a  detailed  statement,  verified  in  like  man- 

4  ner  as  the  statement  mentioned  in  section  551  hereof,  showing 
6    the  amount  of  money  actually  expended  annually,  since  com- 
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6  mencing  business,  in  the  purchase,  construction,  and  mainte- 

7  nance,  respectively,  of  the  property  necessary  to  the  carrying  on 

8  of  its  business,  and  also  the  gross  cash  receipts  annually,  for 

9  the  same  period,  from  all  sources. 

.  Refusal  to  make  statement  a  misdemeanor.  ^ 

Sec.  553.     Every   corporation,  company,  or  person,  who 

2  shall  refuse  or  neglect  to  furnish  the  statements  mentioned  in 

3  sections  551  and  552,  of  this  chapter,  or  either  of  them,  or  who 

4  shall  furnish  any  false  statements  in  relation  thereto,  within 
6     thirty  days  after  having  been  required  or  requested  to  furnish 

6  the  same  as  prescribed  in  sections  550,  551  and  552,  of  this 

7  chapter,  shall  be  deemed  guilty  of  a  nfisdemeanor. 

Copy  of  statement  to  be  filed. 

Sec.  554.     Upon  receiving  the  statements  provided  for  in 

2  sections  551  and  552  of  this  chapter,  the  board  of  supervisors, 

3  town  council,  or  other  legislative  body,  shall  cause  a  copy 

4  thereof  to  be  made  and  filed  in  the  office  of  the  county  re- 

5  corder  of  such  city  and  county,  or  of  the  county  wherein  such 

6  city  or  town  is  situated. 

Rates  to  be  eqaal. 

Sec.  555.     Rates  for  the  furnishing  of  water  shall  bi  equal 

2  and  uniform.     There  shall  be  no  discriminations  made  between 

3  persons,   or  between   persons   and  corporations,  or  as  to  the 

4  use  of  water  for  private  and  domestic,  and  publitJ  or  /municipal 

5  purposes;  provided,  that  nothing  herein  shall  be  so  construed 

6  as  to  allow  any  person,  company,  association,  or  corporation, 

7  to  charge  any  person,  corporation,  or  association  anything  for 

8  water  furnished  them,  when,  by  ajiy  present  law,  such  water  is 

9  free. 

Excess  in  charging  rates  forfeits  franchise. 

Sec.  556.     Any  person,  company,  association,  or  corporation 

2  charging,  or  attempting  to  charge  and  collect  from  the  persons, 

3  corporations,  or  municipalities  using  water,  any  sum  in  excess 

4  of  the  rate  fixed  as  hereinbefore  designated,  shall,  upon  the 

5  complaint  of  said  board  of  supervisors,  town  council,  or  other 

6  legislative  body  thereof,  or  of  any  water-rate  payer,  upon  convic- 

7  tion  before  any  court  of  competent  jurisdiction,  forfeit  the  fran- 

8  chises  and  waterworks  of  such  person,  company,  association, 

9  or  corporation  to  the  city  and  county,  city,  or  town  wherein 
10  the  said  water  is  furnished  and  used. 
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Penalty  to  supervisors  neglecting  to  enforce  law. 

Sec.  556a.     Any  board   of  supervisors  or  other  legislative 

2  body  of  any  city  and  county,  city,  or  town,  which  shall  fail  or 

S  refusfe  to  perform  any  of  the  duties  prescribed  by  this  chapter, 

4  at  the  time  and  in  the  manner  hereinbefore  specified,  shall  be 

5  deemed  guilty  of  malfeasance  in  office,  and  upon  conviction 

6  thereof,  at  the  suit  of  any  interested  party,  in  any  court  of 

7  competent  jurisdiction,  shall  be  removed  from  office. 


• 


GoMMissiONBBs'  NoTB:  Section  s  550  et  seq.  are  found  in  the  act  of  the 
legislature  approved  March  7, 1881  (Stats.  1881, 54),  here  made  part  of  the  code. 
Old  section  552  is  made  section  556n,  Chapter  II,  of  this  title,  as  it  relates  to 
the  control  of  water  other  than  in  cities  and  towns. 


CHAPTER  II. 

FRANCHISES  IN  COUNTIES,  OTHER  THAN  CITIES  AND  COUNTIES,  CITIES 

AND   TOWNS. 

Section  5586.   Use  of  appropriated  water  public. 
556c.   Supervisors  must  fix  rates. 
556d.  Petition  for  fixing  rates. 
656e.    Hearing  of  petition.    Value  of  water  works. 
556/.  Rules  to  be  observed  in  fixing  rates. 
556flr.  Changing  rates. 
556/i.  Record  of  rates  to  be  published. 
566t.    Water  to  be  furnished  at  rates  fixed. 
556J.   Penalty  for  excessive  charges. 
556k,  To  sell  to  all  persons. 
556L   Condemning  land  for  right  of  way. 
556m.  Right  to  water  to  irrigate  lands  sold  by  water  or  irrigating 

company,  and  easement. 
556n.  Control  of  use  of  water  prohibited.    Penalty  for  failure  of 

board  of  supervisors  to  fulfill  law. 

Use  of  appropriated  water  public. 

Sec  5566.  The  use  of  all  water  now  appropriated,  or  that 
2  may  hereafter  be  appropriated,  for  irrigation,  sale,  rental,  or 
S    distribution,  is  a  public  use,  and  the  right  to  collect  rates  or 

4  compensation  for  use  of  such  water  is  a  franchise,  and  except 

5  when  so  furnished  to  any  city,  city  and  county,  or  town,  or  the 
^    inhabitants  thereof,  shall  be  regulated  and  controlled  in  the 

7  counties  of  this  state   by  the   several   boards  of   supervisors 

8  thereof,  in  the  manner  prescribed  in  this  chapter. 

Supervisors  must  fix  rates. 

Sec.  556c.  The  several  boards  of  supervisors  of  this  state, 
2  on  petition  and  notice  as  provided  by  law,  are  hereby  author- 
-3  ized  and  required  to  fix  and  regulate  the  maximum  rates  at 
4    which    any    person,    company,   association,    or    corporation, 
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6  having  or  to  have  appropriated  water  for  sale,  rental,  or  distri- 

6  button  in  each  of  such  coiyities,  may  and  shall  sell,  rent,  or 

7  distribute  the  same. 

Petition  for  fixing  rates. 

Sec.  556c?.     Whenever  a  petition  of  not  less  than  twenty-five 

2  inhabitants,  who  are  taxpayers  of  any  county  of  this  state, 

3  shall,  in  writing,  petition  the  board  of  supervisors  thereof,  to 

4  be  filed  with  the  clerk  of  said  board,  to  regulate  and  cont*)l 

5  the  rates  and  compensation  to  be  collected  by  any  person, 

6  company,  association,  or  corporation,  for  the  sale,  rental,  or 

7  distribution  of  any  appropriated  water,  to  any  of  the  inhabi- 

8  tants  of  such  county,  and  shall  in  such  petition  specify  the 

9  persons,  companies,  associations,  or  corporations,  or  any  one  or 

10  more  of  them,  whose  water  rates  are  therein  petitioned  to  be 

11  regulated  or  controlled,  the  clerk  of  such  board  shall  immedi- 

12  ately  cause  such  petition,  together  with  a  notice  of  the  time 

13  and  place  of  hearing  thereof,  to  be  published  in  one  or  more 

14  newspapers  published  in  such  county ;  and  if  no  newspaper  be 

15  published  therein,  then  shall  cause  copies  of  such  petition  and 
.    16  notice  to  be  posted  in  not  less  than  three  public  places  in  such 

17  counties,  and  such  publication  and  notice  shall  be  for  not  less 

18  than  four  weeks  next  before  the  hearing  of  said  petition  by  said 

19  board ;  such  notice  to  be  attached  to  said  petition  shall  specify 

20  a  day  of  the  next  regular  term  of  the  session  of  the  said  board, 

21  not  less  than  thirty  days  after  the  first  publication  or  posting 

22  thereof,  for  the  hearing  of  said  petition,  which  shall  impart 

23  notice  to  all  such  persons,  companies,  associations,  and  corpor- 

24  ations  mentioned  in  such  petition,  and  all  persons  interested  in 

25  the  matters  of  such  petition  and  notice.     Such  board  may  alsa 

26  cause  citations  to  issue  to  any  person  or  persons  within  such 

27  county  to  attend  and  give  evidence  at  the  hearing  of  such 

28  petition,  and  may  compel  attendance  by  attachment. 

Hearing  of  petition.    Value  of  waterworks. 

Sec.  556e.     At  the  hearing  of  said  petition  the  board  of 

2  supervisors  shall  estimate,  as  near  as  may  be,  the  value  of  the 

3  canals,  ditches,  flumes,  water  chutes,  and  all  other  property 

4  actually  used  and  useful  to  the  appropriation  and  furnishing 

5  of  such  water,  belonging  to  and  possessed  by  each  person,  asso- 

6  ciation,  company,  or  corporation,  whose  franchise  shall  be  so 

7  regulated  and  controlled  ;  and  shall  in  like  manner  estimate 

8  as  to  each  of  such  persons,  companies,  associations,  and  corpo- 

9  rations,  their  annual  reasonable  expenses,  including  the  cost 
10  of  repairs,  management,  and  operating  such  works ;  and,  for 
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11  the  purpose  of  such  ascertainment,  may  require  the  attendance 

12  of  persons  to  give  evidence,  and  the  production  of   papers, 

13  books,  and  accounts,  and  may  compel  the  attendance  of  such 

14  persons  and  the  production  of  papers,  books,  and  accounts,  by 
16  attachment,  if  within  their  respective  counties. 

Kules  to  be  observed  in  fixing  rates. 

Sec.  556/.     In  the  regulation  and  control  of  such  water  rates 

2  for  each  of  such  persons,  companies,  associations,  and  corpora- 

3  tions,  such  board  of  supervisors  may  establish  different  rates 

4  at  which  water  may  and  shall  be  sold,  rented,  or  distributed, 
6  as  the  case  may  be ;  and  may  also  establish  different  rates  and 

6  compensation  for  such  water  so  to  be  furnished  for  the  several 

7  different  uses,  such  as  mining,  irrigating,  mechanical,  manu- 

8  facturing,  domestic,  and  for  generating  power,  for  all  purposes 

9  for  which  such  water  shall  be  supplied  to  such  inhabitants,  but 

10  such  rates  as  to  each  class  shall  be  equal  and  uniform.     Said 

11  boards  of  supervisors,  in  fixing  such  rates,  shall,  as  near  as 

12  may  be,  so  adjust  them  that  the  net  annual  receipts  and  profits 

13  thereof  to  th^  said  persons,  companies,  associations,  and  corpo- 

14  rations  so  furnishing  such  water  to  such  inliabitants  shall  be 

15  not  less  than  six  nor  more  than  eighteen  per  cent  upon  the 

16  said  value  of  the  canals,  ditches,  flumes,  chutes,  and  all  other 

17  property  actually  used  and  useful  to  the  appropriation  and 

18  furnishing  of  such  water  of  each  of  such  persons,  companies, 

19  associations,  and  corporations;  but   in   estimating   such  net 

20  receipts  and  profits,  the  cost  of  any  extensions,  enlargements, 

21  or  other  permanent  improvements  of  such  water  rights  or 
22"  waterworks  shall  not  be  included  as  part  of  the  said  expenses 

23  of   management,    repairs,  and  operating  of  such  works,  but 

24  when  accomplished  may  and  shall  be  included  in  the  present 
26  cost  and  cash  value  of  such  works.     In  fixing  said  rates,  within 

26  the  limits  aforesaid,  at  which  water  shall  be  so  furnished  as  to 

27  each  of  such  persons,  companies,  associations,  and  corporations, 

28  each  of  said  boards  of  supervisors  may  likewise  take  into  esti- 

29  mation  any  and  all  other  facts,  circumstances,  and  conditions 

30  pertinent  thereto,  to  the  end  and  purpose  that  said  rates  shall 

31  be  equal,  reasonable,  and  just,  both  to  such  persons,  companies, 

32  associations,  and  corporations,  and  to  said  inhabitants.     The 

33  said  rates,  when  so  fixed  by  such  board,  shall  be  binding  and 

34  conclusive  for  not  less  than  one  year  next  after  their  establish- 

35  ment,  and  until  established  anew  or  abrogated  by  such  board 

36  of  supervisors,  as  hereinafter  provided.     And  until  such  rates 

37  shall  be  so  established,  or  after  they  shall  have  been  abrogated 
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38  by  such  board  of  supervisors  as  in  this  chapter  provided,  the 

39  actual  rates  established  and  collected  by  each  of  the  persons, 

40  companies,  associations,  and  corporations  now  furnishing,  or 

41  that   shall   hereafter   furnish,   appropriated   waters  for  sale, 

42  rental,  or  distribution  to  the  inhabitants  of  any  of  the  counties 

43  of  this  state,  shall  be  deemed  and  accepted  as  the  legally  estab- 

44  lished  rates  thereof. 

Changing  rates. 

Sec.  556g,     At  any  time  after  the  establishment  of  such  water 

2  rates  by  any  board  of  supervisors  of  this  state,  the  same  may 

3  be  established  anew,  or  abrogated  in  whole  or  in  part,  by  such 

4  board,  to  take  effect  not  less  than  one  year  next  after  such  first 

5  establishment,  but  subject  to  said  limitation  for  one  year,  to 

6  take  effect  immediately,  in  the  following  manner  :     Upon  the 

7  written  petition  of  inhabitants,  as  hereinbefore  provided,  or 

8  upon  the  Written  petition  of  any  of  the  persons,  companies, 

9  associations,  or  corporations,  the  rates  and  compensation  of 

10  whose  appropriated  waters  have  already  been  fixed  and  regu- 

11  lated,  and  are  still  subject  to  such  regulation  by  any  board  of 

12  supervisors  of  this  state,  as  in  this  act  provided,  and  upon  the 

13  like  publication  or  posting  of  such  petition  and  notice,  and  for 

14  the  like  period  of  time  as  hereinbefore  provided,  such  board  of 

15  supervisors  shall  proceed  anew,  in  the  manner  hereinbefore 

16  provided,  to  fix  and  establish' the  water  rates  for  such  person, 

17  company,  association,  or  corporation,  or  any  number  of  them, 

18  in  the  same  manner  as  if  such  rates  had  not  been  previously 

19  established,  and  may,  upon  the  petition  of  such  inhabitants, 

20  but  nt)t  otherwise,  abrogate  any  and  all  existing  rates  thereto- 

21  fore  established  by  such  board.     All  water  rates,  when  fixed 

22  and  established,  as  herein  provided,  shall  be  in  force  and  effect 

23  until  established  anew  or  abrogated,  as  provided  in  this  chapter. 

Record  of  rates  to  be  published. 

Sec.  556/i.     Each   board  of  supervisors  of  this  state,  when 

2  fixing   and  establishing,  or  fixing  and  establishing  anew,  or 

3  abolishing  any  previously  established  water  rates,  as  herein- 

4  before  provided,  shall  cause  a  record  to  be  made  thereof  in  the 

5  records  of  such  board,  and  cause  the  same  to  be  published  or 

6  posted  in  the  manner  and  for  the  time  required  for  the  publi- 

7  cation  or  posting  of  said  petitions  and  notices. 

Water  to  be  furnished  at  rates  fixed. 

Sec.  556i.     Any  and  all  persons,  companies,  associations,  or 

2  corporations,  furnishing  for  sale,  rental,  or  distribution,  any 
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3  appropriated  waters  to  the  inhabitants  of  any  county  or  coun- 

4  ties  of  this  state  (other  than  t6  the  inhabitants  of  any  city,'  city 

5  and  county,  or  town,  therein),  shall  so  sell,  rent,  or  distribute 

6  such  waters  at  rates  not  exceeding  the  established  rates  fixed 

7  and  regulated   therefor  by   the  board  of  supervisors  of  such 

8  counties,  or  as  fixed  and  established  by  such  person,  company, 

9  association,  or  corporation,  as  provided  in  this  chapter. 

Penalty  for  excessive  charges. 

Sec.  556;.     If  any  person,  company,  association,  or  corpora- 

2  tion,  whose  water  rates  for  any  county  of  this  state  have  been 

3  fixed  and  regulated  by  a  board  of  supervisors  as  in  this  chapter 

4  provided,  and  while  such  rates  are  in  force,  shall  collect,  for 

5  any  appropriated  water  furnished  to  any  inhabitant  of  such 

6  county,  water»rates  in  excess  of  such  established  rates,  shall  be 

7  liable  in  an  action  by  any  such  inhabitant  so  aggrieved  to  a 

8  recovery  of  the  whole  rate  so  collected,  together  with  actual 

9  damages  sustained  by  such  inhabitant  with  costs  of  suit;  and 

10  in  addition  thereto  shall  forfeit  for  the  public  use  the  franchise 

11  and  waterworks  of  such  company  or  corporation  to  the  county 

12  in  which  such  excessive  rates  were  charged;  and  the  board  of 

13  supervisors,  upon  affidavit  of  any  interested  party,  setting  forth 

14  that  any  such  person,  company,  or  corporation  has  charged 

15  rates  for  water  in  excess  of  the  rates  established  by  the  board 

16  of  supervisors,  shall  cause  .the  district  attorney  to  commence  an 

17  action  in  the  superior  court  of  the  county,  within  thirty  days 

18  from  the  receipt  by  them  of  such  affidavit,  to  enforce  the  for- 

19  feiture  of  the  franchise  or  waterworks  of  such  person,  company, 

20  or  corporation. 

Commissioners'  Notb  :  The  provfeions  of  this  section  relating  to  the  for- 
feiture of  franchises,  and  the  commencement  of  a  suit  to  enforce  such  fran- 
chise forfeiture,  were  taken,  with  some  slight  modifications,  from  an  act 
approved  March  28, 1880  (Stats.  1880, 16). 

To  sell  to  all  persons. 

Sec.  55Qk.     Every  person,  company,  association,  and  corpo- 

2  ration,  having  in  any  county  in  this  state  (other  than  in  any 

3  city,  city  and  county,  or  town,  therein)  appropriated  waters 

4  for  sale,  rental,  or  distribution,  to  the  inhabitants   of  such 

5  county,  upon  demand  therefor,  and  tender  in  money  of  such 

6  established   water  rates,  shall  be  obliged  to  sell,  rent,  or  dis- 

7  tribute  such  water   to   such   inhabitants,  at  the  established 

8  rates,  regulated  and  fixed  therefor,  as  in  this  chapter  provided, 

9  whether  so  fixed  by  the  board  of  supervisors,  or  otherwise,  to 
10  the  extent  of  the  actual  supply  of  such  appropriated  waters 
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11  of  such  person,  company,  association,  or  corporation,  for  such 

12  purposes.     If  any  person,  company,  association,  or   corpora- 

13  tion,  having  water  for  such  use,  shall  refuse  compliance  with 

14  such  demand,  or  shall   neglect,  for  the  period  of  five  days 
16  after  such  demand,  to  comply  therewith,  to  the  extent  of  his 

16  or  its  reasonable  ability  so  to  do,  shall  be  liable  in  damages 

17  to  the  extent  of  the  actual  injury  sustained  by  the  person  or 

18  party  making  such  demand  and  tender  to  be  recovered,  with 

19  costs. 

Condemning  land  for  right  of  way. 

Sec.  5561.    Whenever  any  person,  company,  association,  or 

2  corporation  shall  have  acquired  the  right  to  appropriate  water, 

3  or  shall  have  acquired  the  right  to  appropriate  such  water, 

4  in  this  state,  such  person,  company,  associ^,tion,  or  corpora- 

5  tion  may  proceed  to  condemn  the  lands  and  premises  necessary 

6  to  such  right  of  way,  under  the  provisions  of  Title  VII,  of  Part 

7  III,  of  the  Code  of  Civil  Procedure,  of  this  state,  and  amend- 

8  ments  made  and  to  be  made  thereto,  and  all  the  provisions  of 

9  said  code,  so  far  as  the  same  can  be  made  applicable,  relating 

10  to  the  condemnation  and  taking  of  property  for  public  uses, 

11  shall  be  applicable  to  the  provisions  of  this  chapter. 

Right  to  water  to  irrigate  lands  sold  by  water  or  irrigating  company,  and 
easement. 

^  Sec  556m.     Whenever  any  corporation,  organized  under  the 

2  laws  of  this  state,  furnishes  water  to  irrigate  lands  which  said 

3  corporation  has  sold,  the  right  to  the  flow  and  use  of  said 

4  water  is  and  shall  remain  a  perpetual  easement  to  the  land  so 

5  sold,  at  such  rates  and  terms  as  may  be  established  by  said 

6  corporation  in  pursuance  of-  law.     And  whenever  any  person, 

7  who  is  cultivating  land,  on  the  line  and  within  the  flow  of  any 

8  ditch,  owned  by  such  corporation,  has  been  furnished  water  by 

9  it,  with  which  to  irrigate  his  land,  such  persons  shall  be  entitled 

10  to  the  continued  use  of  said  water,  upon  the  same  terms  as 

11  those  who  have  purchased  their  lands  of  the  corporation. 

Control  of  use  of  water  prohibited.    Penalty  for  failure  of  board  of  supervis- 
ors to  fulfill  law. 

Sec.  556^1.     No  person,  company,  or  corporation  selling  water 

2  for  iri^igation  shall  be  permitted  to  exercise  any  control  as  to 

3  the  use  of  the  water  after  its  delivery  to  the  purchaser.     Any 

4  board  of  supervisors  of  any  county  which  shall  fail  or  refuse 

5  to  perform  any  of  the  duties  prescribed  by  this  chapter,  at  the 

6  time  and  in  the  manner  hereinbefore  specified,  shall  be  deemed 

7  guilty  of  malfeasance  in  office,  and  upon  conviction  thereof,  at 
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8  th^  Buit  af  any  interested  party,  in  any  court  oi  competent 

9  jurisdiction,  shall  be  removed  from  office. 

OoMMissiONBBS*  NoTB :  This  chapter,  from  section  5565  to  5562,  both  inclu- 
siye,  is  an  act  of  the  legislatnre  approved  I4arch  12, 1885  (Stats.  1885, 95),  here 
made  part  of  the  code.  Section  656n  is  old  section  552  (see  note  at  the  foot 
of  Chapter  I^  this  title).  Section  556fi  is  section  fr  of  an  act  of  the  legislature 
approved  March  26, 1880  (Stats.  1880)  16).  The  remainder  of  said  act  of  1880 
l^as  been  virtually  repealed  by  the  act  approved  March  12, 1885  (Stats.  1885, 95). 
Section  556o  embodies  practically  the  prorisions  of  section  506a,  ante,  the 
former  section,  however,  applying  only  to  boards  of  supervisors  and  to  coun- 
ties. 


TITLE  IX. 

HOMESTEAD  CORPORATIONS. 

Section  557.  Time  of  corporate  existence. 

558.  By-laws^  must  specify  what. 

559.  Advertisement  and  sale  of  delinquent  and  forfeited  shares. 

560.  May  borrow  and  loan  funds  how,  and  for  what  time. 

561.  Minor  children,  wards^  and  married  women  may  own  stock. 

562.  Forfeiture  for  speculating  in  or  owning  lands  exceeding  two 

hundred  thousand  dollars. 
568.    When  corporation  is  term inated^  and  how. 

564.  Payment  of  premiums. 

565.  Annual  report  to  be  published. 

566.  Publication  in  certain  cases. 

Time  of  corporate  existence. 

Sec.  567.    Corporations  organized  for  the  pttrpose  of  acquir- 

"2-  ing  lands  in  large  tracts,  paying  off  incumbrances  thereon, 

3  improving  and  subdividing  tbem  into  homestead  lots  or  parcels, 

4  and  distributing  them  among  the  shareholders,  and  far  the 

5  accumulation  of  a  fund  for  such  purposes,  are  known  as  home- 

6  stead  corporations,  and  must  not  have  a  corporate  existence 

7  for  a  longer  period  than  ten  years. 

By-laws  must  specify,  what. 

Sec.  558.    Such  corjwrations  mu«t  specify  in  their  by-laws 

2  the  times  when  the  installments  of  the  capital  stock  are  payable, 

3  the  amount  thereof,  and  the  fines,  penalties,  or  forfeitures 

4  incurred  in  case  of  default.     A  printed  copy  of  the  articles  of 

5  incorporaticm  and  by-laws  must  be  furnished  to  any  share- 

6  holder  on  demand. 

Advertisement  and  sale  of  delinquent  and  forfeited  litres; 

Sec.  559.    Whenever  any  shares  of  stock  are  declared  for- 
*2    feited,  by  resolution  of  the  board  of  directors,  the  directors 
3     may   advertise   the  same   for  sale,  giving  the   name  of  the 
11— cc 
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4  subscriber  and  the  number  of  shares,  by  notice  of  not  less 

5  than  three  weeks,  published  at  least  once  a  week  in  a  news- 

6  paper  of  general  circulation  in  the  city,  city  and  county,  or  town, 

7  where  th^  principal  place  of  business  of  such  corporation  is 

8  located.    Such  sale  must  be  made  at  auction,  under  the  direc- 

9  tion  of  the  secretary  of  the  company.    The  corporation  may  be 

10  a  bidder,  and  the  shares  must  be  disposed  of  to  the  highest 

11  bidder  for  cash.     No  defect,  informality,  or  irregularity  in  the 

12  proceedings  respecting  the  sale  invalidates  it,  if  notice  is  given 

13  as  herein  provided.     After  the  sale  is  made  the  secretary  must, 

14  on  receipt  of  the  purchase  money,  transfer  to  the  purchaser  the 

15  shares  sold,  and  after  deducting  from  the  proceeds  of  such  sale 

16  all  installments  then  due,  and  all  expenses  and  charges  of  sale, 

17  must  hold  the  residue  subject  to  the  order  of  the  delinquent 

18  subscriber. 

CoMMissioNBRs'  NoTB :    The  expression  "  city,  town,  or  county ''  has  been 
changed  to  read  "city,  city  and  county,  or  town." 

May  borrow  and  loan  funds,  how,  and  for  what  time. 

Sec.  560.    Homestead  corporations  fnay  borrow  money  for 

2  the  purposes  of  the  corporation,  not  exceeding  at  any  one  time 

3  one  fourth  of  the  aggregate  amount  of  the  shares  or  parts  of 

4  shares  actually  paid  in,  and  the  income  thereof;  no  greater  rate 

5  of  interest  must  be  paid  therefor  than  twelve  per  cent  per 

6  annum.     For  the  purpose  of  completing  the  purchase  of  lands 

7  intended  to  be  divided  and  distributed,  they  may  borrow,  on 

8  the  security  of  their  shares  on  the  land  thus  purchased,  or  that 

9  owned  by  the  corporation  at  the  time  of  procuring  the  loan, 

10  any  sum  of  money  which,  together  with  the  interest  contracted 

11  to  become  due  thereon,  will  not  exceed  ninety  per  cent  of  the 

12  unpaid  amount  subscribed  by  the  shareholders;  but  no  loan 

13  must  be  made  to  the  corporation  for  a  term  extending  beyond 

14  that  of  its  existence. 

Minor  children,  wards,  and  mari^ied  women  may. own  stock. 

Sec.  561.     Such  shares  of  stock  in  homestead  corporations  as 

2  may  be  acquired  by  children,  the  cost  of  which,  and  the  deposits 

3  and  assessments  on  which  are  paid  from  the  personal  earnings 

4  of  the  children,  or  with  gifts  from  persons  other  than  their 

5  male  parents,  may  be  taken  and  held  for  them  by  their  parenta 

6  or  guardians.     Married  women  may  hold  such  shares  as  they 

7  acquire  with  their  personal  earnings,  or  those  of  their  children^ 

8  voluntarily  bestowed  therefor,  or  from  property  bequeathed  or 

9  given  to  them  by  persons  other  than  their  husbands. 
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Forfeitare  for  speculating  in  or  owning  lands  exceeding  two  hundred  thou- 
sand dollars. 

Sec.  562.     Homestead  corporations  must  not  purchase  and 

2  sell,  or  otherwise  acquire  and  dispose  of  real  property,  or  any 

3  interest  therein,  or  any  personal  property,  for  the  sole  purpose 

4  of  speculation  or  profit.     Nor  must  any  such' corporation  at 

5  any  one  time  own  or  hold,  in  trust  or  otherwise,  for  its  pur- 

6  poses,  real  property,  or  any  interest   therein,  which   in  the 

7  aggregate  exceeds  in  cash  value  the  sum  of  two  hundred  thou- 

8  sand   dollars.     For  any  violation  of   the  provisions  of  this 

9  section  corporations  forfeit  their  corporate  rights  and  powers. 

10  On  the  application   of  any  citizen   to  a  court  of  competent 

11  jurisdiction  such  forfeiture  may  be  adjudged,  and  the  judgment 

12  carries  with  it  costs  of  the  proceedings. 

When  corporation  is  terminated,  and  how. 

Sec.   563.    Except   for    the    purpose  of   winding  up   and 

2  settling  its  affairs,  every  homestead  corporation  must  terminate  ^ 

3  at  the   expiration  of  the  time  fixed  for  its  existence  in  the 

4  articles  of  incorporation,  or  when  dissolved  as  provided  in  this 

5  part.     No  dividend  of  funds  must  be  made  on  termination 

6  of  its  corporate  existence,  until   its  debts  and  liabilities  are 

7  paid  ;  and  upon   the  final   settlement  of  the   affairs  of  the 

8  corporation,  or  upon  the  termination  of  its  corporate  existence, 

9  the  directors,  in  such  manner  as  they  may  determine,  must 

10  divide  its  property  among  its  shareholders  in  proportion  to 

11  their  respective  interests,  or,  upon  the  application  of  a  majority 

12  in  interest  of  the  stockholders,  must  sell  and  dispose  of  any  or 

13  all  of  the  real  estate  of  the  corporation  upon  such  terms  as 

14  may  be  most  conducive  to  the  interests  of  all  the  stockholders, 

15  and  must  convey  the  same  to  the  purchaser,  and  distribute  the 

16  proceeds  among  the  shareholders,  or  may  at  any  time,  when 

17  best  for  the  interests  of  all  the  shareholders,  cause  the  lands 

18  of  the  corporation  to  be  subdivided  into  lots  and  distributed, 

19  by  sale  for  premiums,  at   auction  or  otherwise,  among   the 

20  '  shareholders. 

Payment  of  premiums. 

Sec.  564.     Such  premiums  on  lots  may  be  made  payable  at 

2  the  time  they  are  bid  ofl',  and,  if  not  so  paid  on  any  lot  of  land, 

3  the  directors  may  immediately  offer  the  same  for  sale  again. 

4  If  made  payable  at  a  future  day,  and  any  shareholder  fails  to 

5  pay  his  bid  on  the  day  the  same  is  made  due  and  payable,  the 

6  directors  m^^y  advertise  and  sell  the  shares  of  stock  represent- 

7  ing  the  lots  of  land  on  which  the  premiums  remain  unpaid,  in 
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8  the  manner  provided  in  the  by-laws  for  the  sale  of  shares  on 

9  account  of  delinquent  installments  and  premiums. 

Annual  report  to  be  published. 
Sec.  665.    The  actual  financial  condition  of  all  homestead 

2  corporations  must,  by  the  directors  thereof,  be  published  annu- 

3  ally  in  a  newspaper  published  at  the  principal  place  of  busi- 

4  ness  of   the  corporation,  for  four  weeks,  if    published  in  a 

5  weekly,  and  two  weeks,  if  published  in  a  daily.     The  state- 

6  ment  must  be  made  up  to  the  end  of  each  year,  and  must  be 

7  verified  by  the  'oath  of  the  president  and  secretary,  showing 

8  the  items  of  property  and  liabilities. 

Publication  in  certain  cases. 

Sec.  566.     In  any  case  in  which  a  publication  is  required, 

2  and  no  newspaper  is  published  at  the  principal  place  of  busi- 

3  ness,  the  publication  may  be  made  in  a  paper  published  in  an 
.  4     adjoining  county. 


TITLE    IXa. 

BANKING    CORPORATIONS. 

Section  567.     How  created,  and  what  may  circulate  as  money. 

567a.  Certain  corporations  may  elect  to  haye  capital  stock.  Pro- 
ceedings thereon.  No  diyidends  payable  by  any  bank  on 
guaranty  notes.    Liability  of  officers. 

5675.  Must  keep  list  of  stockholders,  etc. 

567c.   Who  may  coUect  deposits  in  certain  cases. 

567d,  Upon  what  showing  deposit  may  be  collected. 

667«.   Penalty. 

567/1  Banks  must  publish  statements  of  all  unclaimed  deposits, 
when. 

567^.  Failure  to  make  sworn  statement,  misdemeanor. 

How  created,  and  what  may  circulate  as  money. 

Sec.  567.    Corporations  or  associations  established  for  bank- 

2  ing  purposes  may  be  organized  in  the  manner  provided  by  law. 

3  No  corporation  so  organized  shall  issue  or  put  in  circulation  as 

4  money  anything  but  the  lawful  money  of  the  United  States. 

CoMMissiONBRs'  NoTE :   This  section  is  new  and  is  based  on  section  5, 
Article  XII,  of  the  constitution  of  1879. 

• 
Certain  corporations  may  elect  to  have  capita  stock.    Proceedings  thereon. 
No  diyidends  payable  by  any  bank  on  guaranty  notes.    Liability  of 
officers. 

Sec  567a.     Every  corporation  that  has  been   or  may   be 

2  created  under  the  laws  of  this  state,  doing  a  banking  business 

3  therein,  and  which  has  no  capital  stock,  may  elect  to  have  a 
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4  capital  stock,  and  may  issue  certificates  of  stock  therefor  in  the 

5  same  manneir  as  corporations  formed  under  the  provisions  of 

6  Chapter  I,  Article  I,  of  .this  code,  relating  to  the  formation  of  cor- 

7  porations ;  provided^  that  no  such  corporation  shall  use  or  con- 

8  vert  any  moneys  or  funds  theretofore  belonging  to  it  or  under 

9  its  control  into  capital  stock,  but  such  funds  or  moneys  must 

10  be  held  and  managed  only  for  the  purposes  and  in  the  manner 

11  for  which  they  were  created.     Before  such  change. is  made,  a 

12  majority  of  the  members  of  such  corporation  present  at  a  meet- 

13  ing  called  for  the  purpose  of  considering  the  proposition  whether 

14  it  is  best  to  have  a  capital  stock,  its  amount,  and  the  number 

15  of  shares  into  which  it  shall  be  divided,  must  vote  in  favor  of 

16  having  a  capital  stock,  fix  the  amount  thereof,  and  the  number 

17  of  shares  into  which  it  shall  be  divided.     Notice  of  the  time 

18  and  place  of  holding  such  meeting  and  its  object  must  be  given 

19  by  the  president  of  such  corporation  by  publication  in  some 

20  newspaper  printed  and  published  in  the  county,  or.  city  and 

21  county,  in  which  the  principal  place  of  business  of  the  corpora- 

22  tion  is  situated,  at  least  once  a  week  for  three  successive  weeks 

23  prior  to  the  holding  of  the  meeting.     A  copy  of  the  proceed- 

24  ings  of  such  meeting,  giving  the  number  of  persons  present, 

25  the  votes  taken,  the  notice  calling  the  meeting,  the  proof  of  its 

26  publication,  the  amount  of  capital  actually  subscribed,  and  by 

27  whom,  all  duly  certified  by  the  president  and  secretary  of  the 

28  corporation,  must  be  filed  in  the  office  of  the  secretary  of  state, 

29  and  of  the  clerk  of  the  county,  or  city  and  county,  where  the 

30  articles  of  incorporation  are  filed.     Thereafter  such  corporation 

31  is  possessed  of  all  the  rights  and  powers,  and  is  subject  to  all 

32  the  obligations,  restrictions,  and  limitations,  as  if  it  had  been 

33  originally  created  with  a  capital  stock.     No  bank  in  this  state 

34  shall  evei:  pay  any  dividend  upon  so-called  guaranty  notes  nor 

35  upon  any  stock  except  upon  the  amount  actually  paid  in  money 

36  into  said  capital  upon  such  stock,  and  any  payment  made  in 

37  violation  of  this  provision  shall  render  all  officers  and  directors 

38  consenting  to  the  same  jointly  and  severally  liable  to  the 

39  depositors,  to  the  extent  thereof. 

CoMMissiONKss'  NoTB :  The  word  "general"  an  second  line,  and  the  words 
"and  provided  further  that,"  near  the  end  of  the  present  section,  are  omitted. 
The  words  "the  Civil "  before  "Code"  substituted  by  the  word  "this,"  and  the 
word  "this"  in  the  fourth  sentence  by  the  word  "such."  The  expression  "or 
city  and  county"  inserted  in  the  same  sentence.  This  section  is  the  present 
section  300  of  the  Civil  Code  transferred  to  this  title  and  renumbered  567a. 

Must  keep  list  of  stockholders,  etc. 

Sec.  5676.     Every  corporation  doing  a  banking  business  in 
2     this  state  must  keep  in  its  office,  in  a  place  accessible  to  the 
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3  stockholders,   depositors,  and  creditors  thereof,  and  for  their 

4  use,  a  book,  containing  a  list  of  all  stockholders  in  such  cor- 
6    poration,  and  the  number  of  shares  of  stock  held  by  each ; 

6  and  every  such  corporation  must  keep  posted  in  its  office,  in  a 

7  conspicuous  place,  accessible  to  the  public  generally,  a  notice, 

8  signed  by  the  president  or  secretary  showing : 

9  1.  The  names  of  the  directors  of  such  corporation  ; 

10  2.  The  number  and  value  oT  shares  of  stock  held  by  each 

11  director. 

12  The  entries  on  such  book,  and  such  notice,  shall  be  made 

13  and  posted   within   twenty-four  hours   after  any   transfer  of 

14  stock,  and  shall  be  conclusive  evidence  against  each  director 

15  and   stockholder  of  the  number  of  shares  of  stock   held  by 

16  each. 

CoMMissiONBRs'  NoT)ir:  Thls  section  is  the  present  section  321,  transferred 
to  this  title  and  renumbered  5676.  The  last  sentence,  yiz.,  "  The  provisions 
of  this  section  shall  apply  to  aU  banking  corxxorations,  formed  or  existing 
before  12  o'clock,  noon,  of  the  day  on  which  this  code  took  effect,  as  weU  as 
to  those  formed  after  such  time,"  is  omitted  in  the  section  as  reported,  for 
the  reason  that  section  288,  ante,  covers  the  subject. 

Wl^o  may  collect  deposits  in  certain  cases. 

Sec.  567(?.     The  surviving  husband  or  wife  of  any  deceased 

2  person,  or  if  no  husband  or  wife  be  living,  then  the  next  of  kin 

3  of  such  decedent,  may,  without  procuring  letters   of  admin - 

4  istration,  collect  of  any  bank  any  sum  which  said  deceased 

5  may  have  left  on  deposit  in  such  bank  at  the  time  of  his  or 

6  her  death  ;  provided,  said  deposit  shall  not  exceed  the  sum  of 

7  five  hundred  dollars. 

CoMMissioNBRS*  NoTE :  This  and  sections  567(2  and  667e  have  been  taken 
from  the  act  amendatory  of  the  act  approved  February  18,  1874,  which  be- 
came a  law,  under  constitutional  provision,  without  Governor's  approval, 
March  8, 1895  (Stats.  1895,  32). 

Upon  what  showing  deposit  may  be  collected. 

Sec.  567d.     Any  bank,  upon  receiving  an  affidavit  stating 

2  that  said  depositor  is  dead,  and  that  affiant  is  the  surviving 

3  husband  or  wifej  as  the  case  may  be,  or  stating  that  the  said 

4  decedent  left  no  husband  or  wife,  and  that  affiant  is  next  of 
6     kin  of  said  decedeilt,  and  entitled  to  distribution,  and  that  the 

6  whole   amount  that  decedent  left  on  deposit  in  any  and  all 

7  banks  of  deposit  in  this  state  does  not  exceed  the  sum  of  five 

8  hundred  dollars,  may  pay  to  said  affiant  any  deposit  of  said 

9  decedent,  if  the  same  does  not  exceed  the  sum  of  five  hundred 

10  dollars,  and  the  receipt  of  such  affiant  shall  be  a  sufficient 

11  acquittance  therefor. 

Commissioners'  Notb  :    See  note  to  preceding  section. 
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Penalty. 

Sec.  567e.     Any  person  who  shall  make  a  false  affidavit  in 

2  regar(^  to  the  matters  specified  in  this  chapter,  shall  be  deemed 

3  to  be  guilty  of  perjury. 

CoMMissioi^EBs'  Note  :    See  note  to  section  567,  ante. 
Banks  mnst  publish  statements  of  all  unclaimed  deposits,  when. 

Sec.   567/.    The  president,   cashier,  or  secretary  of  every    ^ 

2  bank,  depository,  society,  or  institution  of  every  kind  or  charac- 

3  ter  which  receive  money  on  deposit,  or  in  which  deposits  of 

4  money  are  made,  and  upon  which  deposits  no  interest  is  paid, 

5  shall,  within  fifteen  days  after  the  first  day  of  June  of  each 

6  year,  return  to  the  board  of  bank  commissioners  a  sworn  state- 

7  ment  showing  the  amount  standing  to  his  credit,  the  last 

8  known  place  of  residence. or  post  office  address,  and  the  fact  of 

9  death,  if  known  to  said  president,  cashier,  or  secretary,  of 

10  every  depositor  of  such  bank,  depository,  society,  or  institution, 

11  who  shall  not  have  made  a  deposit  therein,  or  withdrawn 

12  therefrom  any  part  of  his  deposit  or  funds  to  his  credit  therein, 

13  for  a  period  of  more  than  ten  years  next  preceding;  and  the 

14  presidents,  cashiers,  or  secretaries  of  all  such  banks,  deposi- 

15  tories,   societies,   and    institutions   which   receive  money  on 

16  deposit,  or  in  which  deposits  of  money  are  made,  shall  give 

17  notice  of  these  deposits  in  one  or  more  newspapers  published 

18  in  or  nearest  to  the  city,  city  and  county,  or  town  where  such 

19  banks,  depositories,  societies,  or  institutions  are  situated,  at 
^0  least  once  a  week  for  four  successive  weeks,  the  cost  of  such 

21  publications  to  be  paid  pro  rata  out  of  such  unclaimed  deposits; 

22  providedy  however ^  that  this  chapter  shall  not  apply  to  or  affect 

23  the  deposit  made  by  or  in  the  name  of  any  person  known  to 

24  the  said  presidents,  cashiers,  or  secretaries  to  be  living,  or  any 

25  deposit  which,  with  the  accumulations  thereon,  shall  be  less 

26  than  fifty  dollars. 

CoMMissioNXBs'  NoTB :    This  and  the  following  section  are  taken  from  the 
act  approved  February  26, 1897  (see  Stats.  1897,  27). 

Failure  to  make  sworn  statement  misdemeanor. 

Sec  b&7g.    Any  president,  cashier,  or  secretary  of  either  of 

2  the  banks,  depositories,  societies,  or  institutions  named  in  sec- 

3  tion  567/,  neglecting  or  refusing  to  make  the  sworn  statement 

4  required  by  said  section,  shall  be  guilty  of  a  misdemeanor. 

CoMMissiONBBs'  NoTE :    See  note  to  preceding  section. 
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TITLE  X. 

SAVINGS,  BUILDING  AND  LOAN  CORPORATIONS. 

Section  571.    May  loan  money,  on  what  terms,  how,  to  whom,  and  for 

how  long. 

572.  Capital  stock,  and  rights  and  privileges  thereof. 

573.  No  dividends,  except  from  surplus  profits.    To  contract  ni> 

liability,  except  for  deposits. 

574.  Property  which  may  be  owned  by  corporations,  and  how 
.  disposed  of.    Restrictions  in  purchase  as  provided  above. 

575.  Married  women  and  minors  may  own  stock  in  their  own 

right. 

576.  May    issue    transferable    certificates    of    deposit.    Special 

certificates. 

577.  To  provide  reserve  fund  for  the  payment  of  losses. 

578.  Prohibition  on  director  and  officer,  and  what  vacates  office. 

579.  Definition  of  phrase  "create  debts." 

580.  Cashier  or  secretary  must  publish  a  sworn  statement  of  all 

unclaimed  deposits. 

581.  Bank  commissioners  to  incorporate  returns  in  subsequent 

report.    Refusal  of  cashier  or  secretary  to  make  sworn 
statement  a  misdemeanor. 

582.  Right  to  dissolve. 

583.  After  five  years  must  pay  into  ^'  the  dissolved  savings  bank 

fund." 
583a.  How  said  fund  drawn  upon,  and  when  escheats  to  state. 
5836.  Attorney-general  empowered  to  bring  actions. 
583o.  Investment  of  funds. 

6SM.  Bonds  purchased  to  be  delivered  to  state  treasurer. 
583€.  To  sell  bonds  to  meet  payments. 

May  loan  money,  on  what  terms,  how,  to  whom,  and  for  how  long. 

Sec.  571.     Corporations  organized  for  the  purpose  of  accumu- 

2  lating  and  loaning  the  funds  of  their  members,  stockholders, 

3  and  depositors  may  loan  and  invest  the  funds  thereof,  receive 

4  deposits  of   money,  loan,  invest,  and  collect  the  same,  with 

5  interest,  and  may  repay  depositors  with  or  without  interest. 

6  No  such  corporation  must  loan  money,  except  on  adequate 

7  security  on  real  or  personal  property,  and  such  loan  must  not 

8  be  for  a  longer  period  than  six  years. 

Capital  stock,  and  rights  and  privileges  thereof. 

Sec.  572.     When    savings    and  loan   corporations  have   a 

2  capital  stock  specified  in  their  articles  of  incorpioration,  cer- 

3  tificates  of  the  ownership  of  shares  may  be  issued;  and  the 

4  rights  and  privileges  to  be  accorded  to,  and  the  obligations  to 

5  be  imposed  upon,  such  capital  stock,  as  distinct  from  those  of 

6  depositors,  must  be  fixed  and  defined  either  in  the  articles  of 

7  incorporation  or  in  the  by-laws. 

CoMMissioNBBS'  NoTB :    On  February  22,  1872,  an  act  was  approved  (Stats. 
1871-72, 132)  amending  the  act  of  April  11,  1862,  relating  to  savings  banks. 
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The  last  named  act  was  incorporated  in  the  code,  without  the  provision  con- 
tained in  the  amendment  of  February  21, 1872.  It  was  evidently  the  opinion 
of  the  legislature  that  the  general  provisions  relating  to  increasing  and 
diminishing  capital  stock  were  sufficient  for  this  class  of  corporations. 
Hence,  no  other  provisions  are  included  herein.  The  express  repeal  of  said 
statute  of  1871-72  is  therefore  recommended. 

No  dividends,  except  from  surplus  profits.    To  contract  no  liability  except 
for  deposits. 

Sec.  573.     The  directors  of  saviixgs  and  loan  corporations    * 

2  may,  at  such  times  and  in  such  manner  as  the  by-laws  pre- 

3  scribe,  declare  and  pay  dividends  of  so  much  of  the  profits  of 

4  the  corporation,  and  of  the  interest  arising  from  the  capital 

5  stock,  and  deposits,  as  may  be  appropriated  for  that  purpose,' 

6  under  the  by-laws,  or  under  their  agreement  with  depositors. 

7  -  The  directors  must  not  contract  any  debt  or  liability  against 

8  the  corporation  for  any  purpose  whatever,  except  for  deposits. 

9  The  capital  stock  and  the  assets  of  the  corporation  are  a  secur- 

10  ity  to  depositors  and  stockholders,  depositors  having  the  priority 

11  of  security  over  the  stockholders,  but  the  by-laws  may  provide 

12  that  the  same  security  shall  extend  to  deposits  made  by  stock- 

13  holders. 

CoMMissiONEES*  NoTE :  Act  prohibiting  dividing  or  withdrawing  of  capi- 
tal stock  (Stats.  1871-72, 132)  omitted  for  the  same  reasons  given  in  note  to 
preceding  section.    (See  Sec.  309,  ante.) 

Property  which  may  be  owned  by  corporations,  and  how  disposed  of.    Re- 
strictions in  purchases  as  provided  above. 

Sec.  574.     Savings   and   loan   corporations  may  purchase^ 

2  hold,  and  convey  real  and  personal  property,  as  follows: 

3  1.  The  lot  and  building  in  which  the  business  of  the  corpo- 

4  ration  is  carried  on,  the  cost  of  which  must  not  exceed  one 

5  hundred  thousand  dollars;  except,  on  a  vote  of  two  thirds  of 

6  the  stockholders,  the  corporation  may  increase  the  sum  to  an 

7  amount    not    exceeding    two    hundred    and    fifty    thousand 

8  dollars; 

9  2.  Such  as  may  have  been  mortgaged,  pledged,  or  conveyed 

10  to  it  in  trust,  for  its  benefit  in  good  faith,  for  money  loaned  in 

11  pursuance  of  the  regular  business  of  the  corporation; 

12  3.  Such  as  may  have  been  purchased  at  sales  under  pledges, 

13  mortgages,  or  deeds  of  trust,  made  for  its  benefit,  for  money  so 

14  loaned,  and  such  as  may  be  conveyed  to  it  by  borrowers  in 

15  satisfaction  and  discharge  of  loans  made  thereon; 

16  4.  No  such  corporation  must  purchase,  hold,  or  convey  real 

17  .estate  in  any  other  case  or  for  any  other  purpose;  and  all  real 

18  estate  described  in  subdivision  three  of  this  section  must  be 

19  sold  by  the  corporation  within  five  years  after  the  title  thereto 

20  is  vested  in  it  by  purchase  or  otherwise; 
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21  5.  No  such  corporation  must  purchase,  own,  or  sell  personal 

22  property,  except  such  as  may  be  requisite  for  its  immediate 

23  accommodation,  for  the  convenient  transaction  of  its  business, 

24  mortgages  on.  real   estate,  bonds,  securities,  or  evidences  of 

25  indebtedness,  public  or  private,  gold  and  silver  bullion,  and 

26  United  States  mint  certificates  of  ascertained  value,  and  evi- 

27  dences'of  debt  issued  by  the  United  States; 

28  6.  No  such  corporation  must  purchase,  hold,  or  convey 

29  bonds,  securities,  or  evidences  of  debt,  public  or  private,  except 

30  bonds  of  the  United  States,  of  the  state  of  California,  and  of 

31  the  counties,  cities,  or  cities  and  counties,  or  towns,  or  school 

32  or  high  school  districts  of  the  state  of  California,  unless  such 

33  corporation  has  a  capital  stock  or  reserve  fund  paid  in,  of  not 

34  less  than  three  hundred  thousand  dollars. 

Commissioners'  Note:  "School  or  high  school  districts"  here  added  for 
the  same  reason  assigned  in  note  to  section  444,  ante^  and  the  word  "such'' 
inserted  before  the  word  "corporation  "  in  subdivisions  5  and  6. 

* 

Married  women  and  minors  may  own  stock  in  their  own  right. 

Sec.  575.     Married  women  and  minors  may,  in  their  own 

2  right,  make  and  draw  deposits  and  draw  dividends,  and  give 

3  valid  receipts  therefor. 

May  issue  transferable  certificates  of  deposit.    Special  certificates. 

Sec.  576.     Savings  and  loan  corporations  may  issue  general 

2  certificates  of  deposit  which  are  transferable,  as  in  other  cases, 

3  by  indorsement  and  delivery;  may  issue,  when  requested  by 

4  the  depositor,  special  certificates  acknowledging  the  deposit,  by 

5  thB  person  therein  named,  of  a  specified  sum  of  money,  and 

6  expressly  providing  on  the  face  of  such  certificate  that  the  sum 

7  so  deposited,  and  therein  named,  may  be  transferred  only  on 

8  the  books  of  the  corporation;  payment  thereafter,  made  by  the 

9  corporation,  to  the  depositor  named  in  such  certificate,  or  to  his 

10  assignee  named  upon  the  books  of  the  corporation,  or,  in  case 

11  of  death,  to  the  legal  representative  of  such  person,  of  the  sum 

12  for  which  such  special  certificate  was  issued,  discharges  the 

13  corporation  from  all  further  liability  on  account  of  the  money 

14  so  paid. 

To  provide  reserve  fund  for  the  payment  of  losses. 

Sec.  577.     Savings  and  loan  corporations  may  prescribe  by 

2  their  by-laws  the  time  and  conditions  on  which  repayment  is 

3  to  be  made  to  depositors;  but  whenever  there  is  any  call?  by 

4  depositors  for  repayment  of  a  greater  amount  than  the  corpora- 

5  tion  may  have  disposable  foi*  that  purpose,  the  directors  or 

6  officers  thereof  must  not  make  any  new  loans  or  investments 
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7  of  the  funds  of  the  depositors,  or  of  the  earnings  thereof,  until 

.  8  such  excess  of  call  has  ceased.     The  directors  of  any  such  cor- 

9  poration  having  no  capital  stock  must  retain,  on  each  dividend 

10  day,  at  least  five  per  cent  of  the  net  profits  of  the  corporation,  . 

11  to  constitute  a  reserve  fund,  which  must  be  invested  in  the 

12  same  manner  as  other  funds  of  the  corporation,  and  must  be 
18  used  toward  paying  any  losses  which  the  corporation  may  sus- 

14  tain  in  pursuing  its  lawful  business.     The  corporation  may 

15  provide,  by  its  by-laws,  for  the  disposal  of  ^any  excess  in  the 

1 6  reserve  fund,  over  one  hundred  thousand  dollars,  and  the  final 

17  disposal*  upon  the  dissolution  of  the  corporation,  of  the  reserve 

18  fund,  or  of  the  remainder  thereof,  after  payment  of  losses. 

r 

Prohibition  on  director  and  officer,  and  what  vacates  office. 

Sec.  578.     No  director  or  oflScer  of  any  savings  and  loan 

2  corporation  must,  directly  or  indirectly,  for  himself  or  as  a 

3  partner,  or  agent  for  others,  borrow  any  of  the  deposits  or 

4  other  fund  of    such   corporation,   nor  must  he    become  an 

5  .  indorser  or  surety  for  loans  to  others,  nor  in  any  manner  be 

6  an  obligor  for  moneys  borrowed  of  or  loaned  by  such  corpora- 

7  tion.     The  oflSce  of  any  director  or  officer  who  acts  in  contra- 

8  vention  of  the  provisions  of  this  section  immediately  thereupon 
^  becomes  vacant. 

Definition  of  phrase  ''  create  debts." 

Sec.  579.'   Receiving  depos^is,  issuing  certificates  of  deposits, 

2  checks,  and  bills  of  exchange,  and  the  like,  in  the  transaction 

3  of  the  business  of  savings  and  loan  corporations,  must  not  be 

4  construed  to  be  the  creation  of  debts,  within  the  meaning  of 

5  tlie  phrase  "create  debts,"  in  section  309. 

Cashier  or  secretary  must  publish  sworn  statement  of  all  unclaimed  deposits. 

Sec.  580.    The  cashier  or  secretary  of  every  savings  bank, 

2  savings  and  loan  society,  and  every  institution  in  which  de- 

3  posits  of  money  are    made  and  interest  paid  thereon,  shall, 

4  within   fifteen   days  after  the  first  day  of  June  of  each  year, 

5  return  to  the  board  of  bank  commissioners  a  sworn  statement, 

6  showing  the  amount  standing  to  His  credit,  the  last  known 

7  place  of  residence  or  post  office  address,  and  the  fact  of  death, 

8  if  known  to  said  cashier  or  secretary,  of  every  depositor  who 

9  shall  not  have  made  a  deposit  therein,  or  withdrawn  therefrom 

10  any  part  of  his  deposit,  or  any  part  of  the  interest  thereon,  for 

11  a  period  of  more  than  ten  years  next  preceding;  and  the  cash- 

12  iers  or  secretaries  of  such  savings  banks,  savings  and  loan 

13  societies,  and  institutions  for   deposit  of  savings,  shall   give 
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14  notice  of  these  deposits  in  one  or  more  newspapers  published 

16  in  or  nearest  to  the  city,  city  and  county,  or  town  where  such 

16  banks  are  situated,  at  least  once  a  week  for  four  successive 

17  weeks,  the  cost  of  such  publications  to  be  paid  pro  rata  out  of 

18  said  unclaimed  deposits;  provided,  however,  that  this  section 

19  shall  not  apply  to  or  affect  the  deposit  made  by  or  in  the  name 

20  of  any  person  known  to  the  said  cashier  or  secretary  to  be 

21  living,  or  any  deposit  which,  with  the  accumulations  thereon, 

22  shall  be  less  than  fifty  dollars.  ^ 

Bank  commisBloners  to  incorporate  returns  in  subsequent  report.   Refusal  of 
cashier  or  secretary  to  make  sworn  statement,  a  misdemeanor. 

Sec.  581.    The  board  of  bank  commissioners  shall  incor- 

2  porate  in  their  subsequent  report  each  return  which  shall  have 

3  been  made  to  them,  as  provided  in  section  580;  and  any  cashier 

4  or  secretary  of  either  of  the  banking  institutions  mentioned  in 

5  said  section,  neglecting  or  refusing  to  make  the  sworn  state- 
•  6    ment  required  by  said  section,  shall   be  guilty  of   a  misde- 

7     meaner. 

• 

Right  to  dissolve. 

Sec.  582.     Any  savings  bank  or  trust  company  or  bank  of 

2  deposit,   heretofore   created   or   which  may  hereafte     be  cre- 

3  ated,  shall  have  the  right,  on  application  of  the  stockholders 

4  or  members  to  the  superior  court  of  the  county  wherein  its 

5  principal  place  of  business  is  situated,  to  dissolve  said  corpo- 

6  ration  in  the  manner  provided  for  m  Title  VI,  Part  III,  of  the 

7  Code  of  Civil  Procedure. 

After  five  years  must  pay  into  "  the  dissolved  savings  bank  fund." 

Sec.  583.     It  is  hereby  made  the  duty  of  every  person  or 

2  corporation  holding  funds  of  any  savings  bank  or  trust  com- 

3  pany,  or  bank  of    deposit,  at  the  end  of  five  years  from  and 

4  after  such  bank  has  ceased  to  receive  deposits  or  do  businese, 

5  to  pay  the  same  into  the  state  treasury,  which  money  shall  be 

6  held  in  the  state  treasury  in  a  fund  which  is  hereby  designated 

7  as  "  the  dissolved  savings  bank  fund  ";    and  at  the  same  time 

8  it  shall  be  the  duty  of  such  person  or  corporation  to  furnish  to 

9  the  state  controller  a  list  of  the  names  of   all  depositors  to 

10  whom  said  moneys  belong,  or  to  whom  said  bank  owes  the 

11  same. 

How  said  fund  drawn  upon,  and  when  escheats  to  state! 

Sec.  583a.     The  money  in  said  "  the  dissolved  savings  bank 

2  fund  "  may  be  drawn  out  on  the  warrant  of  the  state  control- 

3  ler,  issued  on  proofs  of  ownership,  approved  and  allowed  by 
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4  the  state  board  of  examiners ;   and  all  moneys  paid  into  the 
6    said  fund,  uncalled  for  within  five  years  after  being  paid  in, 

6  shall  escheat  to  the  state,  and  thereafter  only  be  drawn  out  in 

7  such  manner  as  now  .provided  for  by  law  for  the  estates  of 

5  deceased  persons  escheated  to  this  state. 

Attorney-general  empowered  to  bring  actions. 

Sec.  5836.     Any  person  or  corporation  failing  to   comply 

H  with  the  provisions  of  sections  580  or  581  shall  be  liable  to  the 

S  state  of  California  for  the  amount  of  money  so  retained  by 

4  them  contrary  to  such  provisjons,  and  the  attorney-general  of 

5  this  state  is  hereby  authorized,  empowered,  and  directed  to 

6  bring  action  in  the  name  of  the  people  of  the  state  of  Califor- 

7  nia,  in  such  manner  and  upon  the  same  terms  as  now  provided 

8  for  escheated  estates,  to  recover  judgment  for  said  money,  and 

9  when  so  recovered  to  he  paid  into  the  state  treasury  and  held 

10  subject  to  the  provisions  of  section  583a ;  provided,  that  said 

11  fund  shall  be  liable  for  the  expense  of  the  recovery  of  the 

1 2  same,  to  be  paid  out  upon  the  demands  audited  by  the  state 
18  board  of  examiners. 

Investment  of  fund. 

Sec.  583<;.     Whenever  and  as  often  as  there  is  in  the  state 

2  treasury  to  the  credit  of  the  said  "the  dissolved  savings  bank 

3  fund  "  the  sum  of  ten  thousand  dollars,  the  state  board  of  ex- 

4  aminers  must  invest  the  same  in  civil  funded  bonds  of  this 

5  •  state,  or  in  bonds  of  the  United  States,  or  in  bonds  of  the  sev- 

6  eral  counties  or  school  or  high  school  districts  in  this  state;  the 

7  investments  to  be  made  in  such  manner  and  upon  su(^h  terms 

8  as  the  board  shall  deem  for  the  best  interests  of  the  said  "  the 

9  dissolved  savings  bank  fund";  provided,  that  no  bonds  of  any 

10  counties  or  school  districts  shall  be  purchased  of  which  the 

11  debt,  debts,  or  liabilities  at  the  time  exceed  fifteen  per  cent  of 

12  the  assessed  value  of  the  taxable  property  of  said  county  or 

13  district. 

CoMMissioNXBs'  NoTX :    "  School  or  high  school  districts  "  added.    See  note 
to  section  444,  cmU. 

Bonds  purchased  to  he  delivered  to  state  treasurer. 
Sec.  583(2.     All  bonds  so  purchased  by  the  board  must  be  de- 

2  livered  to  the  state  treasurer,  who  shall  keep  them  as  a  portion 

3  of  the  said  "the  dissolved   savings  bank  fund,"   the  interest 

4  upon  such  bonds  to  be  placed  by  him  to  the  credit  of  said  fund. 

To  seU  honds  to  meet  payments. 

Sec.  588e.     Whenever  the  moneys  on  hand  in  the  state  treas- 
2    ury  to  the  credit  of  the  said  "  the  dissolved  savings  bank  fund  " 
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3  is  not  suflScient  to  pay  the  claims  allowed  by  the  state  board 

4  of  examiners  against  such  fund,  it  shall  be  the  duty  of  said 

5  board  to  sell  such  bonds  belonging  to  said  fund,  as  they  may 

6  deem  proper,  for  the  purpose  of  providing  funds  for  the  pay- 

7  ment  of  such  claims  so  allowed  by  them. 

CoMMissioNKBs'  NoTB :  The  preceding  nine  sections  were  embodied  in  two 
acts,  one  approved  March  31, 1891  (Stats.  1891,  270),  and  one  approved  March 
23,  1893  (Stats.  1893,  183).  Prior  to  the  adoption  of  the  codes,  a  number  of 
special  statutes  were  passed,  affecting  savings  and  loan  corporations  in  some 
particulars,  but  as  the  code  now  provides  that  "  private  corporations  may  be 
formed  for  any  purposes  for  which  individuals  may  lawfully  associate  them- 
selves "  (section  286),  and,  as  it  is  desirable  that  all  laws  pertaining  to  cor- 
porations should  be  of  a  general  nature,  so  facr  as  possible,  none  of  the 
special  statutes  have  been  retained  herein. 


TITLE  XL 

MINING  CORPORATIONS, 


Chapter  I.     [584-5876.] 

II.     Protection  op  Miners.     [687c-587d.] 
III.    Protection  of  Stockholders.     [587e-587/i.] 


CHAPTER  L 

Article  I.  Stock,  How  Held  and  Voted. 

II.  Tbansfeb  Agencies. 

III.  Sale,  Pubchase,  ob  otheb  Disposition  of  Mines. 

IV.  Consolidation  of  Mining  Cobpobations. 

ARTICLE  I. 

STOCK.  HOW  HELD  AND  VOTED. 

Section  584.    Stock  to  be  in  name  of  real  owner  or  trustee. 
685.    Books,  when  to  close.    Stock,  how  voted. 

Stock  to  be  in  name  of  ireal  owner  or  tixistee. 

Sec.  584.     All  stock  in  any  mining  corporation  organized  or 

2  doing  business  in  this  state  shall  stand  in  the  books  of  said 

3  corporation,  in  all  cases,  in  the  names  of  the  real  owners  of 

4  such  stock,  or  in  the  name  of  the  trustees  of  such  real  owners; 

5  but  in  every  case  where  such  stock  shall  stand  in  the  name  of 

6  a  trustee,  the  party  for  whom  he  holds  such  stock  in  trust  shall 

7  be  designated  upon  said  books,  and  also  in  the  body  of  the 

8  certificate  of  such  stock. 

CoMMissiONBBS'  NoTE :  This  section  is  taken  from  sectipn  2  of  an  act 
approved  April  23, 1880  (Stats.  1880, 131).  The  former  section  584  was  repealed 
by  act  of  April,  1876  (Am.  1875-76,  73). 
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Books,  when  to  close.    Stock,  how  voted. 

Sec.  585.     It  shall  not  be  lawful  for  any  such  corporation, 

2  or  the  secretary  thereof,  to  close  the  books  of  said  corporation 

3  more  than  two  days  prior  to  the  day  of  any  election.     At  such 

4  election  the  stock  of  said  corporation  shall  be  voted  by  the  bona 
6    fide  owners  thereof,  as  shown  by  the  books  of  said  corporation, 

6  unlesss  the  certificate  of  stock,  duly  indorsed,  be  produced  at 

7  such  election,  in  which  case  said  certificates  shall  be  deemed 

8  the  highest  evidence  of  ownership,  and  the  holder  thereof  shall 

9  be  entitled  to  vote  the  same. 

CoMMissiONEBs'  NoTB :    The  present  section  585,  for  reasons  set  forth  in 
*   note  to  section  321,  antej  has  been  made  part  of  the  last  named  section.    Sec- 
tion 5S5,  as  reported,  is  now  section  3  of  an  act  approved  April  23, 1880  (Stats. 
1880,131).  .  / 

ARTICLE    II. 

TBAN8FBB  AGBNOIBS. 

Section  586.    Transfer  and  issuance  of  stock  without  this  state. 
587.    Stock,  how  and  when  issued. 

Transfer  and  issuance  of  stock  without  this  state. 

Sec.  586.    Any  corporation  organized  in  this  state  for  the 

2  purpose  of  mining,  or  carrying  on  mining  operations  in  or 

3  without  this   state,  may  establish  and  maintain  agencies  in 

4  other  states  of  the  United  States,  for  the  transfer  and  issuing^ 

5  of  their  stock;  and  a  transfer  or  issue  of  the  same  at  any  such 

6  transfer   agency,   in   accordance    with    the  provisions  of  its 

7  by-laws,  is   valid  and   binding  as  fully   and  effectually  for 

8  all  purposes  as  if  made  upon  the  books  of  such  corporation  at 

9  its  principal  oflSce  within  this  state.    The  age;acies  must  be 
10  governed  by  the  by-laws  and  directors  of  the  corporation. 

Stock,  how  and  when  issued. 
Sec.  587.     All  stock  of  any  such  corporation,  issued  at  a 

2  transfer  agency,  must  be  signed  by  the  president  and  secretary 

3  of  the  corporation,  and  countersigned  at  the  time  of  its  issue 

4  by  the  agent  having  charge  of  the  transfer  agency.     No  stock 

5  must  be  issued  at  a  transfer  agency  unless  the  certificate  of 
Q  stock,  in  lieu  of  which  the  same  is  issued,  is  at  the  time  sur- 
7     rendered  for  cancellation. 

ARTICLE  III. 

SALB,  PUBCHA8B,  OB  OTHER  DISPOSITION  OF  MINBS. 

Directors  not  to  sell,  etc.,  unless  two  thirds  of  capital  stock  consent. 

Sec.  587a.     It  shall  not  be  lawful  for  the  directors  of  any 

2  mining  corporation  to  sell,  lease,  mortgage,  or  otherwise  dis- 

3  i^ose  of  the  whole  or  any  part  of  the  mining  ground  owned  or 
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4  held  by  such  corporation,  nor  to  purchase  or  obtain  in  any 

5  way  (except  by  location)  any  additional  mining  ground,  un- 

6  less  such  ^ct  be  ratified  by  the  holders  of  at  least  two  thirds 

7  of  the  stock  of  such  corporation  then  outstanding.     Such  rati- 

8  fication  may  be  made  either  in  writing,  signed  and  acknowl- 

9  edged  by  such  stockholders,  or  by  resolution,  duly  passed  at 

10  any  regularly  called  stockholders*  meeting.     The  certificate  of 

11  the  secretary  of  any  mining  corporation,  reciting  such  ratifi; 

12  cation  at  a  stockholders'  meeting,  or  th^  names  of  stockholders, 

13  with  the  amount  of  stock  held  by  each,  and  the  total  stock 

14  outstanding,  signed  and  acknowledged  by  him  in  the  manner 

15  provided  for  acknowledgments  to  conveyances  of  real  property 

16  may  be  attached  to  or  indorsed  upon  any  deed,  mortgage,  con- 

17  veyance,  or  other  instrument,  made  under  this  section,  and 

18  recorded  with  such  deed,  conveyance,  or  other  instrument,  and 

19  the  recitals  contained  in  such  certificate,  or  the  duly  recorded 

20  copy  thereof,  are  made  prima  facie  evidence  of  their  truthful- 
^21  ness  for  all  purposes  whatsoever;  provided^  that  no  one,  except 

22  a  stockholder  in  any  such  corporation,  shall  be  permitted  to 

23  urge*  any  objection  to  the  acquisition  of  any  additional  ground 
.24  or  other  property  by  such  corporation. 

CoMMissiONKBs'  NoTB '.  This  is  section  1  of  the  act  approved  April  23, 1880 
(Stats.  1880, 131),  as  amended  by  act  approved  March  9. 1897  (Stats.  1897, 96). 

ARTICLE  IV. 

CONSOLIDATION  OF  MINING  CORPOBATIONS. 

How  effected. 
Sec.  5876.     It  shall  be  lawful  for  two  or  more  corporations 

"2  formed,  or  that  may  hereafter  be  formed,  under  the  laws  of  this 

3  state,  for  mining  purposes,  which  own  or  possess  mining  claims 

4  or  lands  adjoining  each  other,  or  lying  in  the  same  vicinity,  to 

5  consolidate  their   capital  stock,  debts,  property,   assets,   and 
.  6  franchises,  in  such  manner  and  upon  such  terms  as  may  be 

7  agreed  upon  by  the  respective  boards  of  directors  or  trustees  of 

8  such  companies  so  desiring  to  consolidate  their  interests;  but 

9  no  such  consolidation  shall  take  place  without  the  written  con- 

10  sent  of  the  stockholders  representing  two  thirds  of  the  capital 

11  stock  of  each  company,  and  no  such  consolidation  shall,  in  any 

12  way,  relieve  such  companies,  or  the  stockholders  thereof,  from 

13  any  and  all  just  liabilities;  and  in  caseof  such  consolidation,  due 

14  notice  of  the  same  shall  be  given,  by  advertising,  for  one  month, 

15  in  at  least  one  newspaper  in  the  county  where  the  said  mining 

16  property  is  situated,  if  there  be  one  published  therein,  and  also 

17  in  one  newspaper  published  in  the  county  where  the  principal 
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18  place  of  business  of  any  of  said  companies  shall  be.      And 

19  when  the  said  consolidation  is  completed,  a  certificate  thereof, 

20  containing  the  manner  and  terms  of  said  consolidation,  shall 

21  be  filed  in  the  office  of  the  county  clerk  of  the  county  in  which 

22  the  original  certificate  of  incorporation  of  any  of  said  com- 

23  panics  shall  be  filed,  and  a  copy  thereof  shall  be  filed  in  the 

24  office  of  the  secretary  of  state;  such  certificate  shall  be  signed 

25  by  a  majority  of  each  board  of  trustees  or   directors  of  the 

26  original  companies,  and  it  shall  be  their  duty  to  call,  within 

27  thirty  days  after  the  filing  of  such   certificate,  and  after   at 

28  least  ten  days'  notice,  a  meeting  of  the  stockholders  of  all  of 

29  said  companies  so  consolidated,  to  elect  a  board  of  trustees  or 

30  directors  for  the  consolidated  company,  for  the  year  thence 

31  next  ensuing.     The  said  certificate  shall  also  contain  all  the 

32  requirements  prescribed  by  section  290. 

OoMMissioNEBs'  NoTB :  This  is  present  section  361  of  the  Civil  Code  made 
part  of  this  article  and  designated  587&.  The  last  sentence  of  present  section, 
viz.:  "This  section  shall  apply  to  all  corporations  formed  under  the  laws  of 
this  state,  existing  prior  to  January  first,  eighteen  hundred  and  seventy- 
three,  or  under  the  provisions  of  this  code,  since  that  date,"  is  omitted,  for 
the  reason  that  section  288,  an^e,  covers  the  subject. 


CHAPTER  II. 

.       PROTECTION   OF    MINERS. 
Abticlb  I.    Sbcond  Mods  of  Egress. 

ARTICLE  I. 

SECOND  MODE  OF  BGBBSS. 

Section  587c.    Two  modes  of  egress,  when  required. 

587(2.    Liabilities  for  failure  to  comply  with  preceding  section. 

Two  modes  of  egress,  when  required. 

Sec.  587c.    It  shall  not   be    lawful    for    any  corporation, 

2  association,  or  owner  of  any  quartz  mining  claim,  situate  in 

3  this  state,  in  which  twelve  or  more  men  are  employed  daily, 

4  to  sink  in  such  mine,  or  mines,  any  perpendicular  or  incline 

5  shaft  beyond  a  depth  from  the  surface  of  three  hundred  feet, 

6  unless  a  second  mode  of  egress  is  provided  from  such  mine,  by 

7  shaft,  tunnel,  or  otherwise,  running  to  the  surface,  or  connect- 

8  ing  with  the  main  shaft  at  a  depth  of  not  less  than  one  hun- 

9  dred  feet  from  the  surface. 

Commissioners*  Note:    This  and  the  following  section  are  substantially 
taken  from  act  approved  March  16,  1872  (Stats.  1871-72,  413). 

12 — CO 
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Liabilities  for  failure  to  comply  with  preceding  section. 

Sec.  687d.  When  any  corporation,  association,  or  owner  of 
2  any  quartz  mine  situated  in  this  state,  shall  fail  to  provide  a 
8    mode  of  escape  in  case  of  accident,  as  contemplated  by  this 

4  article,  and  any  accident  shall  occur  therein  in  which  any  per* 

5  son  shall  be  injured,  or  death  ensues,  by  reason  of  the  lack  of 
.  6    such  mode  of  escape,  the  corporation,  association,,  owner,  or 

7  owners  of  such  mine  shall  be  liable  to  the  person  injured,  or 

8  his  heirs,  for  all  damages  that  may  result  by  reason  thereof. 

9  An  action  may  be  maintained  for  such  damages  against  the 

10  corporation,  association,  or  owner  of  such  mine,  and  the  owners 

11  thereof  shall  be  jointly  and  severally  liable  for  such  damages. 

CoiocissioNBBs'  Note  :    See  note  to  preceding  section. 


CHAPTER  III. 

PROTECTION   OP    STOCKHOLDERS. 

Abticls  I.    Books  and  Bbpobts. 

II.    Examination  of  Mines. 

ARTICLE  I. 

BOOKS  AND  BBPOBTS. 

Section  5876.    Books  of  mining  corporations. 
587f.    Duties  of  superintendent,  etc. 

*    Books  of  mining  corporations. 

Sec.  587e.     It  shall  be  the  duty  of  the  secretary  of  every 

2  corporation  formed  for  the  purpose  of  mining,   or  operating 

3  mines,  to  keep  a  complete  set  of  books,  showing  all  receipts 

4  and  expenditures  of  such   corporation,   the   sources  of  such 

5  receipts,   and  the  objects  of  such  expenditures,  and  also  all 

6  transfers  of  stock.    All  books  and  papers  shall,  at  all  times 

7  during  business  hours,  be  open  to  the  inspection  of  any  bona 

8  fide  stockholder;  and  if  any  stockholder  shall  at  any  time  so 

9  request,  it  shall  be  the  duty  of  the  secretary  to  attend  at  the 

10  office  of  said  company  at  least  one  hour  in  the  day  out  of  regu- 

11  lar  business  hours,  and  exhibit  such  books  and  papers  of  the 

12  company  as  such  stockholder  may  desire,  and  such  stockholder 
18  shall  be  entitled  to  be  accompanied  by  an  expert  and  to  make 

14  copies  or  extracts  from  any  such  books  or  papers.    It  shall  be 

15  the  duty  of  the  directors,  on  the  second  Monday  of  each  and 

16  every  month,  to  cause  to  be  made  an  itemized  account  or 

17  balance  sheet  for  the  previous  month,  embracing  a  full  and 

18  complete  statement  of  all  disbursements  and  receipts,  showing 
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19  from  what  eource  each  receipts  were  derived,  and  for  what  and 

20  to  whom  Buch  disbursements  or  payments  were  made,  and  for 
Oil  what  object  or  purpose  the  same  were  made;  also,  all  indebt- 
122  edness  or  liabilities  incurred  or  existing  at  the  time,  and  for 
28  what  the  same  were  incurred,  and  the  balance  of  money,  if 

24  any,  on  hand.     Such  account  or  balance  sheet  shall  be  verified 

25  by  the  president  and  secretary,  and  posted  in  some  conspicuous 
28    place  in  the  office  of  the  company. 

CoMMissioNBBs'  NoTK  *.    See  note  to  section  587f,  pott. 

Duties  of  superintendent,  etc. 
Sec.  587/.     It  shall  he  the  duty  of  the  superintendent,  on 

2  the  first  Monday  of  each  month,  to  file  with  the  secretary  an 

3  itemized  account,  verified,  showing  all  receipts  and  disburse- 

4  ments  made  by  him  for  the  previous  month,  and  for  what  said 
,5    disbursements  were  majle.    Such  account  shall   also  contain 

6  a  verified  statement  showing  the  number  of  men  employed 

7  under  him,  and  for  what  purpose,  and  the  rate  of  wages  paid 

8  to  each  one.     He  shall  attach  to  each  account  a  full  and  com- 

9  plete  report,  under  oath,  of  the  work  done  in  said  mine,  the 
10 .  amount  of  ore  extracted,  from  what  part  of  mine  tal^en,  the 

11  amount  sent  to  mill  for  reduction,  its  assay  value,  the  amount 

12  of  bullion  received,  the  amount  of  bullion  shipped  to  the 
IS     office   of    the   company   or  elsewhere,  and    the    amount,   if 

14  any,  retained   by  the   superintendent.     It  shall  also  be  his 

15  duty  to  forward  to  the  office  of  the  company  a  full  report, 

16  under    oath,  of  all  discoveries   of    ores    or  mineral-bearing 

17  quartz  made  in  said  mine,  whether  by  boring,  drifting,  sinking, 

18  or    otherwise,   together   with   the   assay   value   thereof.     All 

19  accounts,  reports,   and  correspondence,  from   the  superinten- 

20  dent,  shall  be  kept  in  some  conspicuous  place  in  the  office  of 

21  said  company,  and   be  open  to  the  inspection  of  all   stock- 

22  holders;  provided,  that  this  section  shall  apply  only  to  mining 

23  corporations  whose  stock  is  listed  and  offered  for  sale  at  public 

24  exchange. 

CoMMissxoNBius'  NoTB  *.  The  two  preceding  and  the  two  following  sections 
are  taken  from  the  act  approved  March' SO,  1874  (Stats.  1^73-74,  866 V  a&d 
amended  by  act  approved  April  28, 1§80  (Am.  1880, 130),  and  t^y  act  approved 
February  26, 1897  (State.  1897, 33). 

ARTICLE  II. 

EXAMINATION  OF  MINES. 

Examination  of  grounds. 

Sec.  5S7g.    Any  bona  fide    stockholder   of    a   corporation 
2    formed  under  the  laws  of  this  state  for  the  purpose  of  mining, 
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3  shall  be  entitled  to  visit,  accompanied  by  his  expert,  and 

4  examine  the  mine  or  mines  owned  by  such  corporation,  and 

5  every  part  thereof,  et  any  time  he  may  see  fit  to  make  such 

6  visit  and  examination;  and  when  such  stockholder  shall  make 

7  application   to  the  president  of  such  corporation,  he  shall 

8  immediately  cause  the  secretary  thereof  to  issue  and  deliver  to- 

9  such  applicant  an  order,  under  the  seal  of  the  corporation, 

10  directed  to  the  superintendent,  commanding  him  to  show  and 

11  exhibit  such  parts  of  said  mine  or  mines  as  the  party  named 

12  in  said  order  may  desire  to  visit  and  examine.     It  shall  be  the 

13  duty  of  the  superintendent,  on  receiving  such  order,  to  furnish 

14  such  stockholder  every  facility  for  making  a  full  and  complete 

15  inspection  of  said  mine  or  mines,  and  of  the  workings  therein; 

16  it  shall  be  his  duty  also  to  accompany  said  stockholder,  either 

17  in  person  or  to  furnish  some  person  familiar  with  said  mine  or 

18  mines  to  accompany  him  in  his  visit  to   and  through   suet 

19  mine  or  mines,  and  every  part  thereof.     In  case  of  the  failure 

20  or  refusal  of  the  superintendent  to  obey  such  order,  such  stock- 

21  holder  shall  be  entitled  to  recover  in  any  court  of  competent 

22  jurisdiction,  against  said  corporation,  the  sum  of  one  thousand 

23  dollars  and  traveling  expenses  to  and  from  said  mine  as  liqui- 

24  dated  damages,  together  with  costs  of  suit.     In  case  of  such 

25  refusal,  it  shall  be  the  duty  of  the  directors  of  such  corporation 

26  forthwith  to  remove  the  officer  so  refusing,  and  thereafter  he 

27  shall  not  be  employed,  directly  or  indirectly,  by  such  corpora- 

28  tion,  and  no  salary  shall  be  paid  to  him. 

CoMMissioNBBs'  NoTB:    See  note  to  preceding  section. 
Penalty. 

Seo.  587/i.     In  case  of  the  refusal  or  neglect  of  the  president 

2  to  cause  to  be  issued  by  the  secretary  the  order  mentioned  in 

3  section  587^,   such  stockholder  shall  be  entitled  to  recover 

4  against  said  president  the  sum  of  one  thousand  dollars  and 

5  costs,  as  liquidated  damages.     In  case  of  the  failure  of  the 

6  directors  to  have  the  reports  and  accounts  current  made  and 

7  posted  as  required  by  this  chapter,  they  shall  be  liable,  either 

8  severally  or  jointly,  to  an  action  by  any  stockholder  complain- 

9  ing  thereof,  and  on  proof  of  such  refusal  or  failure,  such  com- 

10  plaining  stockholder  shall  recover  judgment  for  actual  dam- 

11  ages  sustained  by  him,  with  costs  of  suit.     And  each  of  such 

12  defaulting  directors  shall  also  be  liable  to  removal*  for  such 

13  neglect. 

CoMMissiONBBs'  NoTB :    See  note  to  section  587/,  ante. 
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TITLE  XIa. 

CORPORATIONS  FOR  THE  PROMOTION  OF  THE 
ARTS  AND  SCIENCES  AND  EXTENSION  OF  COM- 
MERCE AND  TRADE. 

Section  588.    May  be  formed,  how. 

588a.  Certificate  of  incorporation. 

6886.  Corporation,  rightsAnd  powers  of. 

588c.  Stock  and  certificates. 

5S8d.  Trustees,  etc. 

588«.  Real  and  personal  estate.  * 

588/.  By-laws. 

588gf.  Meetings. 

6S8h.  Power  to  levy  assessments. 

588i*.  Existing  corporations  may  take  benefit  of  this  title,  how. 

May  be  formed,  how. 

Sec.  588.     Corporations  for  the  formation  and  organization 

2  of  chambers  of  commerce,  boards  of  trade,  mechanic  institutes, 

3  and  other  associations  for  the  extension  and  promotion  of  trade 

4  and  commerce,  or  the  advancement,  protection,  and  improve- 
6     ment  of  the  mechanic  arts  and  sciences,  may  be  formed  and 

6  organized  according  to  the  provisions  of  this  title,  and  such 

7  corporations  and  the  members  thereof  shall  be  subject  to  the 

8  liabilities  herein  imposed,  and  to  none  other. 

Commissions  Bs'  Note  :  This  and  the  following  sections  to  and  including 
section  688t,  are  taken  from  act  approved  March  31, 1868  (Stats.  1865-66, 469),  as 
amended  by  act  approved  March  10, 1885  (Stats,  and  Amendments  1885,  76). 

Certificate  of  incorporation. 

Sec  588a.    Any  twenty  or  more  persons  who  may  desire  to 

2  form  a  corporation  for  either  of  the  purposes  specified  in  sec- 

3  tion  588,  shall  make,  sign,  and  acknowledge,  before  some  ofl&cer 

4  competent  to  take  acknowledgment  of  deeds,  and  file  in  the 
6"    office  of  the  county  clerk  of  the  county  in  which  the  principal 

6  place  of  business  of  the  organization  is  intended  to  be  located, 

7  and  a  certified  copy  thereof  in  the  office  of  the  secretary  of 

8  state,  a  certificate  in  writing,  in  which  shall  be  stated  the  cor- 

9  porate  name  of  the  corporation,  the  object  for  which  the  corpo- 

10  ration  shall  be  formed,  the  time  of  its  existence,  not  to  exceed 

11  fifty  years,  and  the  name  of  the  city  or  town,  and  county,  in 

12  which  the  principal  place  of  business  of  the  corporation  is  to 

13  be  located. 

Corporation,  rights  and  powers  of. 

Sec  5886.    When  the  certificate  provided  for  in  section  588a 
2     of  this  title  shall  have  been  filed  as  therein  provided,  the  per- 
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3  sons  who  shall  have  signed  and  acknowledged  the  same,  and 

4  such  persons  as  shall  thereafter  become  their  associates  or  suc- 

5  cessors,  shall  be  a  body  politic  and  corporate,  and  by  their 

6  •  corporate  name  haye  succession  for  the  period  limited  and 

7  power: 

8  1.  To  sue  and  be  sued  in  any  court; 

9  2.  To  make  and  use  a  common  seal,  and  to  alter  the  same  at 

10  pleasure; 

11  3.  To  lease,  purchase,  hol^)  sell,  mortgage,  convey  in  trust, 

12  convey,  release  from  trust,  or  mortgage,  such  real  and  personal 

13  estate  as  hereinafter  provided  in  this  title; 

14  4.  To  elect  or  appoint  such  oflScers,  agents,  and  servants  as 

15  the  business  of  the  corporation  shall  require; 

16  5.  To  make  by-laws,  not  inconsistent  with  the  laws  of  this 

17  State,  providing  for  the  organization  of  the  corporation  and 

18  the  management  of  its  affairs. 

Stock  and  certificates. 

Sec.  588c.     Corporations  formed  under  this  title  may  have  a 

2  capital  stock,  and  may  issue  certificates  to  represent  shares  of 

3  such  capital  stock;  provided,  that  the  certificate  directed  in  sec- 

4  tion  588a  of  this  title  to  be  executed  and  filed  shall  contain  a 

5  statement  of  the  amount  of  such  capital  stock,  and  the  number 

6  of  shareB  int9  which  it  is  divided;  and  provided  further j  that 

7  the  rights  and  privileges  to  be  accorded  to  stockholders,  as  dis- 

8  tinct  from  those  to  be  accorded  to  members  at  large  of  the  cor- 

9  poration,  and  the  obligations  to  be  imposed  upon  stockholders 

10  in  the  same  relation,  shall  be  fixed   and  established  in  the 

11  by-laws  of  each  of  such  corporations. 

Trustees,  etc. 
Sec.  588d.    Corporations  formed  under  this  title  may  confer 

2  upon  a  board  of  trustees  or  directors,  or  upon  a  body  to  be 

3  styled  the  executive  committee  of  the  corporation,  the  right  to 

4  exercise  all  or  any  portion  of  the  corporate  powers  of  the  cor- 

5  poration;  provided,  that  the  certificate  directed  by  section  588a 

6  of  this  title  be  executed  and  filed  in  those  cases  in  which  the 

7  right  to  exercise  the  corporate  powers  is  confined  to  a  board  of 

8  trustees  or  directors,  or  to  a  body  to  be  styled  the  executive 

9  committee^  of  the  corporation,  shall  state  the  fact,  and  also 

10  whether  the  right  is  limited  or  otherwise;  and  in  such  corpo- 

11  rations  the  said  certificate  shall  also  state  the  number  of  such 

12  trustees  or  directors,  or  committee,  and  the  names  of  those  who 

13  shall  have  been  selected. to  manage  the  affairs  of  the  corpora- 
_    14  tions  for  the  first  six  months. 
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Keal  and  personal  estate. 

Sec.  588«.    Corporations  formed  under  the  provisions  of  this 

2  title  shall  be  capable  in  law  to  lease,  parchase,  have,  hold,  use, 

3  take  possession  x)f,  and  enjoy,  in  fee  simple  or  otherwise,  any 

4  real  or  personal  estate  within  this  state  necessary  for  the  uses 

5  and  purposes  of  such  corporation,  and  the. same  to  sell,  lease, 

6  deed  in  trust,  alien,  and  dispose  of  at  their  pleasure.    All  real 

7  estate  owned  by  the  corporation  shall  be  held  in  the  name  of 

8  the  same,  and  all  conveyances  made  by  such  corporation  shall 

9  be  signed  by  the  president  and  secretary,  and  attested  by  the 

10  corporate  seal;  providedy  that  no  corporation  formed  under  this 

11  title  shall  engage  in  any  mercantile,  commercial,  or  mechani- 

12  cal  business* 

By-laws. 

Sec.  588/.    The  by-laws  of  all  corporations  formed  under 

2  the  provisions  of  this  title,  without  capital  stock,  shall  prescribe 

3  how  members  of  the  corporation  shall  be  admitted,  and  how 

4  expelled,  and  how  ofl&cers,  agents,  and  servants  shall  be  elected 
6     and  appointed;  and  such  provisions  in  the  by-laws  of  any  such 

6  corporation  shall  have  full  force  and  effect  as  between  private 

7  parties  and  said  corporation. 

Meetings. 

Sec.  588^.     Corporations  formed  under  the  provisions  of  this 

2  .title  shall  determine  by  their  by-lawU  the  manner  of  calling 

3  and  conducting  their  meetings,  the  number  of  members  that 

4  shall  constitute  a  quorum,  the  manner  of  levying  and  coUect- 
6     ing.  assessments,  the  officers  of  the  same,  and  the  manner  of 

6  their  election  and  appointment,  and  their  tenure  of  office;  and 

7  may  prescribe  suitable    penalties  for  the  violation  of   their 

8  by-laws,  not  exceeding  in  any  case  one  hundred  dollars  for  any 

9  one  offense. 

Power  to  levy  assessments. 

Sec  588/i.     Corporations  formed  under  the  provisions  of  this 

2  title,  having  no  board  of  trustees  or  directors,  or  executive  com- 

3  mittee,  shall  have  power  to  levy  and  collect  from  the  members 

4  thereof,  for  the  purpose  of  paying  the  proper  and  legal  expenses 
6     of  such  corporation,  assessments  in  the  manner  which  may  be 

6  prescribed  by  the  by-laws  of  such  corporation,  and  not  other- 

7  wise; 

i 

I  Existing  corporations  may  take  benefit  of  this  title,  how. 


Sec  588i.     Any  existing  corporation,  association,  or  insti- 
tution formed  for  either  of  the  purposes  contemplated  by  this 


L 
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3  title,  may,  by  a  vote  of  a  majority  of  the  members  voting  at  a 

4  meeting  called  specially  for  the  purpose,  become  entitled  to  the 

5  benefit  thereof,  on  filing  the  certificate  required;  provided^  a 

6  notice  of  the  meeting  and  its  object  shall  be  published  in  a 

7  paper  of  general  circulation  in  the  county  in  which  the  princi- 

8  pal  place  of  business  of  such  corporation,  association,  or  insti- 

9  tution  is  located,  for  at  least  two  weeks  previous  to  the  day  on 

10  which  such  meeting  is  to  be  held;   and  provided  further,  that 

11  the  certificate  herein  provided  to  be  filed  shall  be  signed  and 

12  acknowledged  by  at  least  five  of  the  members  of  such  corpo- 

13  ration,  association,  or  institution,  and  contain  a  list  of  the 

14  members  who  desire  to  become  members.    And  upon  the  filing 

15  of  such  certificate  the  persons  signing  and  acknowledging  the 

16  same,  and  those  named  therein,  and  such  persons  as  shall 

17  thereafter  become  their  associates  or  successors,   shall  be   a 

18  body  politic  and  corporate,  with  all  the  powers  and  privi- 

19  leges  conferred  by  this  title,  and  shall  thereupon  succeed  and 

20  become  entitled  to  all  the  rights,  franchises,  and  property  of 

21  such  corporation,  association,  or  institution. 


TITLE  XI6. 

COOPERATIVE    ASSOCIATIONS. 

Section  589.      How  formed. 

689a.   Rights  and  liabilities  of  members. 

5896.  Articles  of  association. 

689c.    By-laws,  meetings  and  elections. 

589d.   By-laws  to  be  recorded. 

689e.    Property  subject  to  execution. 

689/.   Business  may  be  changed. 

689gf.   Profits,  how  divided. 

689^.   Associations,  powers  of. 

689t.   Associations  may  be  consolidated. 

589 j.  Associations  may  be  dissolved. 

5S9k.   Rights  of  attorney-general  to  bring  suit. 

&8QI.    Lawful  business  defined. 

How  formed. 

Sec.  589.     It   shall  be   lawful   for  five  or  more  persons  to 

2  form  a  cooperative  association  for  the  purpose  of  transacting 

3  any  lawful  business.     Such  association  shall  not  have  or  issue 

4  any  capital  stock,  but   shall  issue  membership  certificates  to 

5  each  member  thereof,  and  such  membership  certificates  cannot 

6  be  assigned,  so  that  the  transferee  thereof  can  by  such  transfer 

7  become  a  member  of  the  association,  except  by  the  resolution 

8  of  the  board   of  directors   of  the   association.     But  by   the 
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9  resolution  or  consent  of  the  board  of  directors  such  certificates 
30  may  be  transferred,-  so  that  the  transferee  may  become  a 
11     member  in  lieu  of  the  last  former  holder  thereof. 

CoHHXSSiONBBs'  NoTB :  Thls  and  the  following  sections,  to  and  including 
section  689t,  is  carried  into  the  Civil  Code,  from  the  act  approved  March  27, 
1895  (Stats.  1895,  221).      ' 

Rights  and  liabilities  of  members. 

Sec.  589a.     In  such  association  the  rights  and  interest  of  all 

2  members  shall  be  equal*  and  no  member  can  have  or  acquire 

3  a  greater  interest  therein  than  any  other  member  possesses. 

4  At  every  election  held  pursuant  to  the  by-laws  such  member 

5  shall  be  entitled  to  cast  one  vote  and  no  more.     All  persons 

6  above   the   age  of  eighteen  years,  regardless  of  sex,  shall  be 

7  eligible  to  membership,  if  otherwise  qualified  and  elected  as  the 

8  by-laws    may   provide.     The   by-laws  shall   provide  for  the 

9  amount  of  the  indebtedness  which  such  association  may  incur. 

10  And  no  member  shall  be  responsible  individually  or  personally 

11  liable  for  any  of  the  debts  or  liabilities  of  the  association  in 

12  excess  of  his  proportion  of  such  indebtedness;  but  in  case  of  the 

13  failure  and  insolvency  of  such  association,  may  be  required  to 

14  pay  any  unpaid  dues  or  installments  which  have,  before  such 

15  insolvency,  become  due  from  such  member  to  the  association, 

16  pursuant  to  its  by-laws. 

Articles  of  association. 

Sec.  5896.     Every  association  formed  under  this  title  shall 

2  prepare  articles  of  association,  in  writing,  which  shall  set  forth: 

3  The  name  of  the  association,  the  purpose  for  which  it  is  formed, 

4  the  place  where  its  principal  business  is  to  be  transacted,  the 

5  term  for  which  it  is  to  exist  (not  to  exceed  fifty  years),  the 

6  number  of  the  directors  thereof,  and  the  names  and  residences 

7  of  those   selected  for  the  first  year,  the. amount  which  each 

8  member  is  to  pay  upon  admission  as  membership  fee,  and  that 

9  each  member  signing  the  articles  has  actually  paid  such  sum, 

10  and  that  the  interest  and  right  of  each  member  therein  is  to 

11  be  equal.     Such  articles  of  association  must  be  subscribed  by 

12  the  original  associates  or  members,  and  acknowledged  by  each 

13  before  some  person  competent  to  take  an  acknowledgment  of  a 

14  deed  in  this  state.     Such  articles  so  subscribed  and  acknowl- 

15  edged  shall  be  filed  in  the  office  of  the  secretary  of  state,  who 

16  shall  furnish  a  certified  copy  thereof,  which  shall  be  filed  in 

17  the  office  of  the  county  clerk  of  the  county  where  the  principal 

18  business  of  such  association  is  to  be  transacted;  and  from  the 

19  time  of  such  filing  in  the  office  of  said  county  clerk  the  associ- 
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20  ation  shall  be  complete,  and  shall  have  and  exercise  all  the 

21  powers  for  which  it  was  formed. 

By-laws,  meetings,  and  elections. 

Sec.  689c.     Every  association  formed  under  this  title  must^ 

2  within  forty  days  after  filing  its  articles  of  incorporation,  adopt 

3  by-laws  for  its  government  and  the  management  of  its  affairs, 

4  not  inconsistent  with  the  provisions  of  this  title.    A  majority 

5  vote  of  the  members  of  such  association  shall  be  required  in 

6  the  adoption  thereof;   whereupon*  with  the  signatures  of  all 

7  members  assenting  thereto,  they  shall  be  recorded  as,  required 

8  by  section  589d.     Amendments  thereto  may  be  made,  on  a 

9  majority  vote,  in  such  manner  as  the  by-laws  may  provide, 

10  after  notice  has  been  given  to  each  member  that  such  have 

11  been  proposed.     Such  by-laws  must  provide: 

12  1.  The  meetings  of  the  association; 

18  2.  The  number  of  directors^  or  officers  other  than  directors, 

14  if  any; 

15  3.  The  election  and  qualification  of  the  directors,  officers, 

16  and  members;  provided,  that  voting  at  such  election  may  be 

17  by  ballot  forwarded  by  mail,  or  otherwise,  guarded  in  such 

18  •  manner  as  shall  secure  the  secrecy  thereof; 

19  4.  The  filling  of  vacancies; 

20  6.  The  removal  of  directors  and  officers; 

.21  6.  The  conditions  upon  which  the  directors  may  exercise  the 

22  powers  conferred  by  this  title;  provided,  that  no  act  shall  be 

23  valid  unless  ordered  or  performed  by  a  majority  of  the  directors; 

24  7.  The  compensation  of  directors  and  officers; 

25  8.  The  conditions  upon  which  membership  may  be  retained, 

26  and  the  penalty  for  violations  thereof,  subject  to  the  right  of 

27  any  member  who  has  lost,  forfeited  or  been  deprived  of  his 

28  membership  by  virtue  of  any  such  violation  or  otherwise,  to 

29  have  the  board  of  directors  appraise  his  interest  in  the  same 

30  in  either  nioney,  property,  or  labor,  in  such  manner  as  the 

31  by-laws  shall  prescribe,  and  to  have  and  receive  the  money, 

32  property,  or  labor  so  awarded  to  him,  paid,  delivered,  or  per- 

33  formed,  to,  or  for  him,  within  forty  days  after  the  forfeiture,  or 

34  loss  of  such  membership  from  any  cause; 

35  9.  The  amount  of  membership  fee,  and  the  dues,  or  labor 

36  which  each  member  shall  pay,  or  perform,  if  any,  and  the  man- 

37  ner  of  enforcing  the  collection  or  performance  of  the  same; 

88  10.  The  manner  in  which  a  member  may  withdraw  from 

39  such  association,  and  how  his  interest  therein  shall  be  ascer- 

40  tained,  either  in  money,  property,  or  labor,  and  when  the  same 

41  shall  be  paid,  or  delivered,  as  the  case  may  be; 
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42  11.  The  method  of  Bale  of  such  interest,  either  voluntarily, 

43  or  as  a  penalty; 

44  12.  The  manner  of  ascertaining  the  value  of  the  interest  of 
46  .  a  deceased  member,  and  providing  for  the  payment  or  delivery 

46  to  the  heirs  or  legal  representatives  of  such  deceased  member, 

47  of  such  money,  property,  or  labor,  as  the  case  may  be; 

48  13.  For  such  other  matters  as  the  best  interests  pf  the  asso- 

49  ciation  may  require. 

By-laws  to  be  recorded. 

Sec.  b89d.    The    by-laws  and    all    amendments  must    be 

2  recorded  in  a  book  and  kept  in  the  office  of  the  association,  and 

3  a  copy,  certified  by  the  directors,  must  be  filed  in  the  office  of 

4  the  county  clerk  where  the  principal  business  is  transacted. 

Property  subject  to  execution. 

Sec.  589«.     The  property  of  such  association  shall  be  subject 

2  to  judgment  and  execution  for  the  lawful  debts  of  the  associa- 

3  tion.     The  interest  of  a  member  in  such  association,  if  sold 

4  upon  execution  or  any  judicial  order  whatever,  cannot  authorize 

5  the  purchaser  to  have  any  right,  except  to  succeed,  as  a  member 

6  in  the  association,  with  the  consent  of  the  directors,  to  the  rights 

7  of  the  member  whose  interest  is  thus  sold.     If  the  directors 

8  shall  choose  to  pay  or  settle  the  matter  after  such  sale,  they 

9  may  either  cancel  the  membership,  and  add  the  interest  thus 

10  sold  to  the  assets  or  common  property  of  the  association,  or  re- 

11  issue  the  share  or  right  to  a  new  member  upon  proper  payment 

12  therefor,  as  the  directors  may  determine. 

Business  may  be  changed. 

Sec.  689/.     The   purpose  of  the  business  may  be  altered, 

2  changed,  modified,  enlarged,  or  diminished,  by  a  vote  of  two 

3  thirds  of  all  the  members  at  a  special  election  to  be  called  for 

4  such  purpose,  of  which  notice  must  be  given  as  the  by-laws 

5  shall  provide  for  in  election  of  directors. 

Profits,  how  divided. 

Sec.  589g.    The  by-laws  shall  provide  for  the  time  and  man- 

2  ner  in  which  profits  shall  be  divided  between  the  members,  and 

3  what  proportion  of  the  profits,  if  any,  shall  be  added  to  the 

4  common  propei*ly  or  funds  of  the  association.     But  the  by-laws 

6  may  provide  that  the  directors  may  suspend  or  pass  the  pay- 

6  ment  of  any  such  profit,  or  installment  of  earnings,  at  their 

7  discretion. 
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Sec,  589/i.     Every  association  formed  under  this  title  shall 

2  have  power  of  succession  by  its  corporate  name  for  fifty  years; 

3  to,  in  such  name,  sue  and  be  sued  in  any  court;  to  make  and 

4  use  a  common  seal,  and  alter  the  same  at  pleasure;  to  receive 

5  by  gift,  devise,  or  purchase,  hold,  and  convey,  real  and  per- 

6  sonal  property,  as  the  purposes  of  the  association  may  require;' 

7  to  appoint  such  subordinate  agents  or  oflficers  as  the  business 

8  may  require;  to  admit  associates  or  members,  and  to  sell  or 

9  forfeit  their  interest  in  the  association  for  default  of  ihstall- 

10  ments,  or  dues,  or  work,  or  labor  required,  as  provided  by  the 

11  by-laws;  to  enter  into  any  and  all  lawful  contracts  or  obliga- 

12  tions  essential  to  the  transaction  of  its  affairs,,  for  the  purpose 

13  for  which  it  was  formed,  and  to  borrow  money,  and  issue  all 

14  such  notes;  bills,  or  evidences  of  indebtedness  or  mortgage  as 

15  its  by-laws  may  provide;  to  trade,  barter,  buy,  sell,  exchange, 

16  and  do  all  other  things  proper  to  be  done  for  the  purpose  of 

17  carrying  into  effect  the  objects  for  which  the  association  is 

18  formed. 

Associations  may  be  consolidated. 

Sec.  589i.    Two  or  more  associations  formed  and  existing 

2  under  this  title  may  be  consolidated  upon  such  terms,  for  such 

3  purposes,  and  by  such  name,  as  may  be  agreed  upon,  in  writ- 

4  ing,  signed  by  two  thirds  of  the  members  of  each  such  associa- 

5  tion.     Such  agreement  must  state  all  the  matters  necessary  to 

6  be  set  forth  in  the  articles  of  association,  must  be  acknowledged 

7  by  the  signers  before  an  officer  competent  to  take  an  acknowl- 

8  edgment  of  deeds  in  this  state,  be  filed  in  the  ofiice  of  the 

9  secretary  of  state,  and  a  certified  copy  thereof  filed  in  the  office 

10  of  the  county  clerk  of  the  county  where  its  principal  business 

11  is  to  be  transacted.     From  and  after  the  filing  of  such  certified 

12  copy  the  former  associations  shall  cease  to  exist,  and  the  con- 

13  solidated  association  shall  succeed  to  and  be  possessed  of  all 

14  the  rights,  interests,  property,  duties,  and  powers  of  the  former 

15  associations,  and  those  powers  prescribed  in  the  said  agreement, 

16  subject   to   all   the  liabilities  and  obligations  of  the  former 

17  associations,  and  to  the  provisions  of  this  title. 

Associations  may  be  dissolved. 

Sec  589j.     Any  association  formed  or  consolidated  under 

2  this  title  may  be  dissolved  and  its  affairs  wound  up  voluntarily 

3  by  the  written  request  of  two  thirds  of  the  members.    Such 

4  request  shall  be  directed  to  the  directors,  and  shall  specify 

5  reasons  why  the  winding  up  of  the  affairs  of  the  association  is 
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6  deemed   advisable,  and  shall  name  three  persons  who  are 

7  members  to  act  in  liquidation  and  in  winding  up  the  affairs  of 

8  the  association,  a  majority  of  whom  shall  thereupon  have  full 

9  power  to  do  all  things  necessary  to  liquidation;  and  upon  the 

10  filing  of  such  request  with  the  directors,  and  a  copy  thereof  in 

11  the  office  of  the  county  clerk  of  the  county  where  the  principal 

12  business  is  transacted,  all  power  of  the  directors  shall  cease  and 

13  the  persons  appointed  shall  proceed  to  wind  up  the  association, 

14  and  realize  upon  its  assets,  and  pay  its  debts,  and  divide  the 

15  residue  of  its  money  among  the 'members,  share  and  share 

16  alike,  within  a  time  to  be  named  in  said  written  request,  or 

17  such  further  time  as  may  be  granted  them  by  two  thirds  of  the 

18  members,  in  writing,  filed  in  the  office  of  said,  county  clerk; 

19  and  upon  the  completion  of  such  liquidation  the  said  associa- 

20  tion  shall  be  deemed  dissolved. 

Rights  of  attorney-general  to  bring  suit. 

Sec.  589 A;.     The   right  of   any  association   claiming  to  be 

2  organized  under  this  title  to  do  business  may  be  inquired  into 

3  by  quo  warranto,  at  the  suit  of  the  attorney-general  of  this 

4  state,  but  not  otherwise. 

Lawful  business  defined. 

Sec  589^.     The  words  "  lawful  business  "  shall  include  every 

2  kind  of    lawful   efibrt  for  business,  educational,  industrial, 

3  benevolent,  social,  or  political  purposes,  whether  conducted  for 

4  profit  or  not.  * 

TITLE  XII. 

RELIGIOUS,  SOCIAL,  AND  BENEVOLENT  CORPORATIONS. 

Section  593.  Corporations  other  than  for  profit,  how  formed. 

594.  What  facts  to  be  set  out  in  articles  of  incorporation. 

595.  What  amount  of  real  estate  may  be  owned  by. 

596.  What  additional  real  estate  may  be  held  by  certain  societies. 

597.  Directors  to  make  verified  report  annually. 

598.  Sale  and  mortgage'of  real  estate. 

599.  By-laws. 

600.  Members  admitted  after  incorporation. 

601.  Rights  transferred  by  membership,  how  transferred. 

602.  Religious  societies  may  become  sole  corporations. 

603.  Churches,  how  incorporated. 

604.  Same. 

Corporations  other  than  for  profit,  how  formed. 

Sec  593.    Any  number  of  persons  associated  together  for 

2  any  purpose,  where  pecuniary  profit  is  not  their  object,  and 

3  for  which  individuals  may  lawfully  associate  themselves,  may, 
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4  in  accordance  with  the  rules,  regulations,  or  discipline  of  such 

5  association,  elect  directors,  the  number  thereof  to  4>e  not  less 

6  than  three  nor  more  than  eleven,  and  may  incorporate  them- 

7  selves  as  provided  in  this  title. 

CoMHissiONBBS'  NoTB:    The  word  '^part**  has  baen  inlMtitated  by  **tiU«.'' 
What  facts  to  be  set  out  in  articles  of  incorporation. 

Sec.  594.     In  addition  to  the  requirements  of  section  290, 

2  the  articles  of  incorporation  of  any  association  mentioned  in 

3  the  preceding  section  must  set  forth  the  holding  of  the  elec- 

4  tion  for  directors,  the  time  and  place  where  the  same  was  held, 
6    that  a  majority  of  the  members  of  such  association  were  present 

6  and  voted  at  such  election,  and  the  result  thereof;  which  facts 

7  must  be  verified  by  the  officers  conducting  the  election. 

What  amount  of  real  estate  may  be  owned  by. 

Sec.  695.     All  such  corporations  may  hold  all  the  property 

2  of  the  association  owned  prior   to  incorporation  or  acquired 

3  thereafter  in  any  manner,  and  transact  all  business  relative 

4  thereto;  but  no  such  corporation  must  own  or  hold  more  real 

5  estate  than  may  be  necessary  for  the  business  and  objects  of 

6  the  association  and  providing  burial  ground  for  its  deceased 

7  members,  not  to  exceed  six  whole  lots  in  any  city  or  town,  nor 

8  more  than  twenty  acres  in  the  country;  the  annual  increase, 

9  income,  or  profit  whereof   must  not  exceed   fifty  thousand 

10  dollars;  provided,  that  any  such  corporation  now  or  hereafter 

1 1  having,  and  having  had  continuously  for  the  ne^t  preceding  three 

12  years,  the  care,  custody,  control,  and  maintenance  each  year, 

13  upon  an  annual  average,  of  not  less  than  one  hundred  orphans, 

14  half-orphans,  and  indigent  minor  children  at  any  one  orphan 

15  asylum,  shall  be  entitled  and  allowed  to  own  and  possess  any 

16  nuriiber  of  acres  not  exceeding  one  hundred  and  sixty  acres  of 

17  land  in  the  country,  outside  of  any  incorporated  city  or  town, 

18  and  the  annual  income  or  profit  of  which  does  not  exceed  fifty 

19  thousand  dollars;  and  provided,  further,  such  orphan  asylum 

20  shall  be  situated  on  such  lands;  and  provided,  further,  that  the 

21  limitations  herein  provided  for  shall  not  apply  to  corporations 

22  formed  or  to  be  formed,  under  section  690,  when  the  land  is 

23  held  or  used  for  churches,  Jjospitals,  schools,  colleges,  orphan 

24  asylums,  parsonages,  or  cemetery  purposes. 

CoMMissioNBBs'  NoTB :    The  words  "  of  this  code,"  following,  in  present 
section,  the  figures  690  omitted. 

What  additiozuJ  real  estate  may  be  held  by  certain  societieB. 

Sm:.  596.    In  addition  to  that  provided  for  in  the  preceding 
2    section,  friendly  sodieties  and  pioneer  associaifcions  may  hold 
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8  such  real  estate  as  may  be  necessary  to  carry  out  their  char- 

4  itable  purposes,  or  for  the  establishment  and  endowment  of 

5  institutions  of  learning  connected  therewith.    In  case  any  such 

6  corporation  is  the  owner,  by  donation  or  purchase,  of  more 

7  lands  than  herein  or  in  the  preceding  section  provided  for, 

8  such  surplus  must  be  sold  and  conveyed  by  the  corporation 

9  within  five  years  after  its  acquisition.     Such  sale  may  be  made 

10  without  the  order  or  decree  of  the  superior  court,  as  hereinafter 

11  provided. 

Directors  to  make  verified  report  annually. 

Sec.  597.     The  directors  must  annually  make  a  full  report 

2  of  all  property,  real  and  personal,  held  in  trust  for  their  cor- 

3  poration  by  them,  and  of  the  condition  thereof,  to  the  mem^ 

4  bers  of  the  association  for  which  they  are  acting. 

Sale  and  mortgage  of  real  estate. 

Sec.  598.     Corporations  of  the  character  mentioned  in  sec- 

2  tion  593  may  mortgage  or  sell  the  real  property  held  by  them, 

3  and  may  secure  the  payment  of  indebtedness  by  deed  of  trust 

4  or  mortgage  upon  their  real  property,  upon  obtaining  an  order 
6     for  that  purpose  from  the  superior  court  held  in  the  county,  or 

6  city  and  county,  in  which  the  property  is  situated.     The  cor- 

7  porations  above  mentioned  may  also  issue  bonds,  payable  at 

8  any  time  within  twenty  years,  as  evidence  of  the  indebtedness 

9  secured  by  mortgage  or  deed  of  trust.    Before  making  the  order, 

10  proof  must  be  made  to  the  satisfaction  of  the  court,  that  notice 

11  of  the  application  for  leave  to  sell  or  mortgage  or  execute  a 

12  deed  of  trust  has  be^n  given  by  publication  in  siich  manner 

13  and  for  such  time  as  the  court  or  the  judge  thereof  has  directed, 

14  tind  that  it  is  to  the  interest  of  the  corporation  that  leave 

15  should  be  granted  as  prayed  for.     The  application  must  be 

16  made  by  petition,  and  any  member  of  the  corporation  may 

17  oppose  the  granting  of  the  order  by  affidavit  or  otherwise.   But 

18  nothing  herein  contained  shall  prohibit  or  prevent  the  trustees 

19  or  directors  of  such  corporation,  under  such  rules  and  regula- 

20  tions  as  they  may  adopt,  from  disposing  of  burial  plots  situated 

21  in  grounds  of  such  corporation  dedicated  for  burial  purposes, 

22  without  making  such  application  to,  or  obtaining  an  order  of 

23  court. 

GoMMissiONBBs'  NoTB :  The  expression  "  or  city  and  county,"  and  the  word 
"  thereof  "  inserted.  The  word  "  from  "  preceding  the  word  "  court,"  at  end  of 
section,  omitted,  and  the  word  "of"  inserted. 

Bylaws. 
Sec.  699.     Corporations  now  organized  or  that  niay  here- 
2    after  be  organized  for  purposes  other  than  profit,  may,  either 


192  RBPOBT   OF  CODE   COMMISSIONERS. 

3  in  their  by-laws,  ordinances,  constitutions,  or  articles  of  incor- 

4  poration,  provide: 

5  1.  The  qualification  df  members,  mode  of  election  or  appoint- 

6  ment,  and  terms  of  admission  to  membership; 

7  2.  The  fees  of  admission  and  dues  to  be  paid  to  their  treas- 

8  ury  by  members; 

9  3.  The  number  of  persons  that  shall  constitute  a  quorum 

10  at  any  meeting  of  the  corporation,  and  that  an  election  of  offi- 

11  cers  of  the  corporation  by  a  meeting  so  constituted,  or  the 

12  appointment  or  selection  of  such  officers,  or  any  of  them,  in 

13  -any  manner  required  by  the  rules,  regulations,  or  discipline  of 

14  any  specified  religious  denomination,  society,  or  church,  shall 

15  be  as  valid  as  if  made  at  an  election  at  which  a  majority  of 

16  *the  members  of  the  corporation  were  present  and  voted; 

17  4.  The  expulsion  and  suspension  of  members  for  misconduct 

18  or  non-payment  of  dues,  also  for  restoration  to  membership; 

19  5.  A  special  method  of  organizing  the  board  of  directors,  and 

20  a  special  method  of  increasing  or  diminishing  the  number  of 

21  directors  within  the  limits  as  to  number  prescribed  by  section 

22  593; 

23  6.  Contracting,  securing,  paying,  and  limiting  the  amount  of 

24  their  indebtedness; 

25  7.  That  the  rules,  regulations,  or  discipline  for   the  time 

26  being  of    any   specified   religious    denomination,   society,   or 

27  church,  shall  always  be  a  part  of  their  by-laws,  ordinances, 

28  constitutions,  or  articles  of  incorporations; 

29  8.  That  corporations  for  religious  and  benevolent  purposes 

30  shall  keep  such  records  as  may  be  necessary; 

31  9.  Other  regulations  not  repugnant  to  the  constitution  or 

32  laws  of  the  state  and  consonant  with  the  objects  of  the  ciDrpo- 

33  ration. 

CoiiHissiONBBs'  Notb:  The  word  "for,"  at  the  end  of  subdivision  1,  and 
the  words  "of  this  code,"  at  the  end  of  subdivision  5,  are  stricken  out.  The 
provision  of  the  proposed  subdivision  8,  taken  from  section  378,  ante,  is  in- 
serted, and  the  present  subdivision  of  that  number  is  designated  as  subdi- 
vision 9. 

Members  admitted  after  incorporation. 

Sec.  600.     Members  admitted  after  incorporation  have  all  the 

2  rights  and  privileges,  and  are  subject  to  the  same  responsibili- 

3  ties,  as  members  of  the  association  prior  thereto. 

# 

Rights  conferred  by  membership,  how  transferred. 

Sec  601.     No  member,  or  his  legal  representative,  must  dis- 

2  pose  of  or  transfer  any  right  or  privilege  conferred  on  him  by^ 

3  reason  of  his  membership  of  such  corporation,  or  be  deprived 

4  thereof,  except  as  herein  provided. 


xK. 
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Religions  societies  may  become  sole  corporations. 

Sec.  602.     Whenever  the  rules,  regulations,  or  discipline  of 

2  any  religious  denomination,  society,  or  church  so  require,  for 

3  the  administration    of    the   temporalities    thereof,    and    the 

4  management  of  the  estate  and  property  thereof,  it  shall  be 

5  lawful  for  the  bishop,  chief  priest,  or  presiding  elder  of  such 

6  religious  denomination,  society,  or  church,  to  become  a  sole 

7  corporation,  in  the  manner  prescribed  in  this  title,  as  nearly 

8  as  may  be,  and  with  all  the  powers  and  duties,  and  for  the 

9  us^s  and  purposes  in  this  title  provided  for  religious  incorpora- 

10  tions,  and  subject  to  all  the  conditions,  limitations,  and  pro- 

11  visions  in  said  title  prescribed.     Every  corporation  sole  shall, 

12  however,  for  the  purposes  of  the  trust,  have  power  to  contract 

13  in  the  same  manner  and  to  the  same  extent  as  a  natural  per- 

14  son,  and  may  sue  and  be  sued,  and  may  defend,  in  all  courts 

15  and  places,  in  all  matters  and  proceedings  whatever,  and  shall 

16  have  authority  to  borrow  money,  and  give  promissory  notes 

17  therefor,  and  to  secure  the  payment  thereof  by  mortgage  or 

18  other  lien  upon  property,  real  or  personal;  to  buy,  sell,  lease, 

19  mortgage,  and  in  every  way  deal  in  real  and  personal  property 

20  in  the  same  manner  that  a  natural  person  may,  and  without 

21  the  order  of  any  court;  to  receive  bequests  and  devises  for  its 

22  own  use  or  upon  trusts  to  the  same  extent  as  natural  persons 

23  may;  atid  to  appoint  attorneys  in  fact.     The  articles  of  incor- 

24  poration  to  be  filed  shall  set  forth  the  facts  authorizing  such 
2?  incorporation,  and  declare  the  manner  in  which  any  vacancy 

26  occurring  in  the  incumbency  of  such  bishop,  chief  priest  or 

27  presiding  elder,  is  required  by  the  rules,  regulations,  or  dis- 

28  cipline  of  such  denomination,  society,  or  church  to  be  filled, 

29  which  statement  shall  be  verified,  and  for  proof  of  the  appoint- 

30  ment  or  election  of  such  bishop,  chief  priest,  or  presiding  elder, 

31  or  of  any  succeeding  incumbent,  of  such  corporation,  it  shall 

32  be  sufficient  to  record  with  the  clerk  of  the  county  in  which 

33  such  bishop,  chief  priest,  oj  presiding  elder  resides,  the  original 

34  or  a  copy  of  his  commission,  or  certificate  of  letters  of  election 

35  or  appointment,  duly  attested;  provided^  all  property  held  by 

36  such  bishop,  chief  priest,  or  presiding  elder  shall  be  in  trust  for 

37  the  use,  purpose,  and  behoof  of  his  religious  denomination, 

38  society  or  church.    The  limitation  in  section  595  shall  not 

39  apply  to  corporations  formed  under  this  section  when  the  land 

40  is  held  or  used  for  churches,  hospitals,  schools,  colleges,  orphan 

41  asylums,  parsonages,  or  cemetery  purposes.     Any  judge  of  the 

42  superior  court  of  the  county,  or  city  and  county,  in  which  any 

43  corporation  is  formed  under  this  title,  shall  at  all  times  have 

13— CO 
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44  access  to  the  books  of  such  corporation.    Any  corporation  sole 

45  heretofore  organized  and  existing  under  the  laws  of  this  state 

46  may  elect  to  continue  its  existence  under  this  title  by  filing  a 

47  certificate  to  that  effect,  under  its  corporate  seal  and  the  hand 

48  of  its  incumbent,  or  amended  articles  of  incorporation,  in  the 

49  form  required  by  this  title,  and  as  prescribed  by  section  287  ; 

50  and  from  and  after  the  filing  of  such  certificate  or  amended 

51  articles,  such  corporation  shall  be  entitled  to  the  privileges 

52  and  subject  to  the  duties,  liabilities,  and  provisions  in  this  title 

53  expressed. 

GoHHissioNBBS'  NoTS :  The  term  "  by  affidavit "  in  the  present  section,  is 
omitted,  as  unnecessary.  The  expression  "or  city  and  county"  inserted.  The 
word  "chapter"  has  been  substituted  by  "title." 

Churches,  how  incorporated. 

Sec.  603.     Whenever  the  regulations,  rules,  or  discipline  of 

2  any  church  or  religious  society  require,  for  the  administration 

3  of  the  temporalities  thereof,  or  for  the  management  of  the 

4  property  or  estate  thereof,  any  diocese,  synod,  or  district  or- 

5  ganization  of  such  church  or  religious  society  may  elect  direc- 

6  tor^  and  become  an  incorporation  in  the  manner  prescribed  in 

7  this  title,  and  with  all  the  powers  and  duties,  and  for  the  uses 

8  and  purposes  in  this  title  provided  for  benevolent  and  religious 

9  corporations,  and  subject  to  all  the  conditions,  limitations,  and 

10  provisions  therein  prescribed,  except  as  otherwise  provided  in 

11  this  section;  provided,  that  directors  of  such  corporation  may 

12  be  elected,  and  that  the  by-laws  for  its  government  may  l^ 

13  made  and  amended  by  the  convention,  synod,  or  other  repre- 

14  sentative  body  of  such  church  or  religious  society  in  and  for 

15  such   district,   in  accordance  with  the  constitution,  by-laws, 

16  discipline,   or  regulation  thereof,  at   any  regular   meeting  or 

17  special  meeting  called  for  that  purpose;  and  provided,  the  cer- 

18  tificate  of  incorporation  and  of  the  election  of  directors  to  be 

19  filed  shall  be  sufiiciently  signed  and  attested  by  the  signature 

20  of  the  presiding  officer  and  secretary  of  the  representative  con- 

21  vention,  synod,  or  such  other  body,  in  which  such  election  is 

22  held;  and  provided,  all  property  held  by  such  corporation  shall 

23  be  in  trust  for  the  use,  benefit,  and  purpose  of  the  church,  or 

24  religious  society,  by  and  for  which  such  corporation  was  formed^ 

25  and  in  and  of  which  such  diocese,  synod,  or  other  district,  is 

26  an  organized  or  constituent  part;  and  that  the  limitation  in 

27  section  595  shall  not  apply  to  corporations  formed  under  this 

28  section,  when  the  land  is  held  or  used  for  churches,  hospitals,j 

29  schools,  colleges,  asylums,  parsonages,  or  cemetery  purposes. 

CoMMissiONKBs'  NoTB:  The  prefix  "in"  before  the  word  "corporation "  hai> 
been  omitted  in  four  places  in  this  section  and  the  word  "  therein  "  substi- 
tuted for  the  term  "in  said  title." 
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S«me. 

Sfic,  604.     Any  church  or  other  religious  association  in  this 

2  state,  composed  of  two  or  more  constituent  parishes,  missions, 

3  congregations,  or    societies    having    a    common    convention, 

4  synod,  council,  or  other  representative  legislative  body,  may  be 

5  incorporated  by  such  representative  body  in  the  manner  pre- 

6  scribed  in  this  title,  and  subject  to  all  the  conditions,  limita- 

7  tions,  and  provisions  therein  prescribed,  except  as  otherwise 

8  provided  in  this  section.    The  representative  body  of  such 

9  religious   association   electing  to   incorporate  the  same,  shall 

10  determine  the  name  of  the  proposed  corporation,  the  purpose 

11  for  which  it  is  formed,  the  place  where  its  principal  business 

12  is  to  be  transacted,  the  term  for  which  it  is  to  exist,  and  the 

13  number  of  its  directors,  and  shall  elect  its  directors  for  the 

14  first  year.     The  articles  of  incorporation  need  only  be  signed 

15  and  acknowledged  by  the   presiding   officer  and   secretary  of 

16  such  representative  body;  and,  in  addition  to  the  requirements 

17  of  section  290,  shall  set  forth 4he  proceedings  herein  prescribed 

18  for  said  representative  body,  and  that  the  same  were  duly  had 

19  in  accordance  with  the  constitution,  canons,  rules,  or  regula- 

20  tions  governing  the  other  proceedings  of  said   representative 

21  body  and  the  time  and  place  thereof.     The  directors  of  such 

22  corporation   shall  be  elected  annually  by  the  representative 

23  body   of  the  association.     The  representative  body  providing, 

24  for  such  incorporation  shall  frame  by-laws  for  the  corporation, 

25  and  such  by-laws  may  be  repealed  or  amended,  or  new  by-laws 

26  may   be   adopted,  by  any  subsequent  representative  body  in 

27  accordance  with  the  constitution,  canons,  rules,  or  regulations 

28  governing  the  other  proceedings  of  such  representative  body. 

29  Such  corporation  may  hold  and  administer  not  only  the  com- 

30  mon  property,  funds,  and  mon^y  of  such  association,  but  also 

31  the  property,   funds,   and  money   of  any  constituent  parish, 

32  mission,  congregation,  or  society.     The  limitation  in  section 

33  595    shall  not  apply  to  corporations  formed  under  this  sec- 

34  tion  when  the  land  is  held  or  used  for  churches,  hospitals, 

35  schools,  colleges,  asylums,  parsonages,  or  cemetery  purposes. 

Commissioners*  Note:  The  term  "under  this  part  and  subject  to  the  pro- 
visions of  this  title,"  found  in  the  first  sentence  of  the  present  section,  has 
been  omitted,  and  the  following  inserted  in  lieu  thereof,  to  harmonize  with 
section  602,  ante:  "in  the  manner  prescribed  in  this  title  and  subject  to  all 
the  limitations  and  provisions  therein  prescribed." 


^    I 
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TITLE  Xllet. 

CORPORATIONS  FOR  THE  PREVENTION  OF  CRUELTY 

TO  CHILDREN  AND  ANIMALS. 

Section  607.     Incorporation  of. 

607a.   What  property  may  take  and  hold. 

607&.   May  prefer  complaint  and  prosecute  offenders. 

607c.    Shall  be  aided  by  officers  and  magistrates. 

607(2.   The  provisions  of  this  title  shall  extend  to  what  corporations, 

etc. 
607e.    Fines,  penalties,  forfeitures,  to  inure  to  such  corporations. 
607/.    Officers  and  members  of  corporations  empo  wered  to  do  what. 
607^.   Begging,  homeless,  destitute,  and  vagabond  children  to  be 

committed  to  orphan  asylum,  when. 

Incorporation  of. 

Sec.  607.     Corporations  may  be  formed  by  any  number  of 

2  persons  not  less  than  five,  a  majority  of  whom  shall  be  citizens 

3  and  residents  of  this  state,  under  the  general  provisions  of  this 

4  code,  for  the  purpose  of  the  prevention  of  cruelty  to  children 

5  or  animals,  or  both,  and  the  corporation  first  formed  therefor 

6  in  any  county  of  this  state  shall  be  the  one  entitled  .to  the 

7  benefits  and  privileges  of  this  title  in  said  county. 

What  property  naay  take  and  hpld. 

Sec  607a.     Every  such  corporation  may  take  and  hold,  by 

2  gift,  purchase,  devise,  or  bequest,  any  property,  real  or  personal, 

3  and  dispose  of  the  same  at  its  pleasure;  provided,  such  corpora- 

4  tion  shall  not,  in  its  corporate  capacity,  hold  real  estate  the 

5  yearly  income  derived  from  which  shall  exceed  the  sum  of  fifty 

6  thousand  dollars. 

May  prefer  complaint  and  prosecute  offenders. 

Sec.  6076.    Any   such   corporation,  or   member  or   oflficer 

2  thereof,  may  prefer  a  complaint  against  any  person  or  persons, 

3  before  any  court  or  magistrate  having  jurisdiction,  for  the  viola- 

4  tion  of  any  law  relating  to  or  affecting  children,  or  animals, 

5  and  may  aid  in  the  prosecution  of  any  such  offender  before 

6  such  court  or  magistrate  in  any  proceeding  taken. 

Shall  be  aided  by  officers  and  magistrates. 
Sec  607c.     All  magistrates,  constables,  sheriffs,  and  officers 

2  of  police  shall,  as  occasion  may  require,  aid  any  such  corpora- 

3  tion,  its  officers,  members,  and  agents,  in  the  enforcement  of  all 

4  laws  which  are  now  or  may  be  enacted  hereafter  relating  to  or 

5  affecting  children  or  animals. 
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The  provisions  of  this  title  shall  extend  to  what  corporations. 

Sec.  GOTcJ.     The  provisions  of  this  title  shall  extend  to  all 

2  corporations  heretofore  formed  and  existing  for  the  prevention 

3  of  cruelty  to  children  or  animals,  but  shall  not  extend  or  apply 

4  to  any  association,  society,  or  corporation  which  shall  use  or 

5  specify  a  name  or  style  the  sam^,  or  substantially  the  same,  as 

6  that  of  any  previously  existing  society  or  corporation  in  this 

7  state  organized  for  a  like  purpose. 

Fines,  penalties,  forfeitures,  to  inure  to  such  corporations. 

Sec.  607e.     All  fines,  penalties,  and  forfeitures  imposed  and 

2  collected  in  any  county  of  this  state  under  the  provisions  of 

3  any  law  of  this  state,  now  or  hereafter  enacted,  relating  to  or 

4  affecting  children,  or  animals,  in  every  case  where  the  prosecu- 

5  tion  was  instituted,  aided,  or  conducted  by  any  such  corpora- 

6  tion  or  society  now  or  hereafter  existing,  shall,  except  where 

7  otherwise  provided,  inure  to  such  corporation  or  society  in  aid 

8  of  the  purposes  for  which  it  was  incorporated  or  organized. 

OflSctfrs  and  members  of  corporations  empowered  to  do  what. 

Sec  607/.     All  members  and  agents,  and  all  ofiicers  of  each 

2  or  any  of  such  corporations  or  societies,  as  shall  by  the  trustees 

3  thereof  be  duly  authorized  in  writing,  approved  by  a  judge  of 

4  the  superior  court  of  the  county,  or  city  and  county,  in  which 

5  such  corporation  or  society  was  organized,  and  sworn  in  the 

6  same  manner  as  are  constables  or  peace  officers,  shall  have 

7  power  lawfully  to  interfere  to  prevent  the  perpetration  of  any 

8  act  of  cruelty  upon  any  child  or  diAab  anipaal,  and  shall  use 

9  such  force  as  shall  be  necessary  to  prevent  the  same,  and  to 

10  that  end  may  summon  to  their  aid  any  bystander;  they  may 

11  make  arrests  for  the  violation  of  any  penal  law  relating  to  or 

12  affecting  children  or  aniinals  in  the  same  manner  as  a  constable 

13  or  other   peace  officer;  and  may  carry  the  same  or  similar 

14  weapons  that  such  officers  are  authorized  to  carry;  provided, 

15  that  all  such  members  and  agents  shall,  when  making  such 

16  arrests,  exhibit  and  expose  a  suitable  badge  to  be  adopted  by 

17  said  corporation  or  society.     All  persons  resisting  said  espe- 

18  cially  appointed  officers,  as  such,  shall  upon   conviction  be 

19  deemed  guilty  of  a  misdemeanor. 

Begging,    homeless,   destitute,  and  vagabond  children  to  be  committed  to 
orphan  asylum,  when. 

Sec.  607g.     Any  child  under  the  age  of  sixteen  years  that 

2  comes  within  any  of  the  following  descriptions  named  ; 

3  1.  That  is  found  begging  or  receiving  or  gathering  alms 

4  (whether  actually  begging,  or  under  the  pretext  of  selling  or 
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5  offering    or  sale  anything),  or  being  in  any  street,   road,  or 

6  public   place   for  the  purpose  of  so  begging,   gathering,   or 

7  receiving  alms ; 

8  2.  That  is  found  wandering  and  not  having  any  home  or 

9  settled  place  of  abode,   or  proper  guardianship,   or'  visible 

10  means  of  subsistence  ; 

11  3.  That  is  found  destitute,  either  being  an  orphan,*or  having 

12  a  vicious  parent  who  is  undergoing  penal  servitude  or  imprison- 

13  ment ; 

14  4.  That  frequents  the  company  of  reputed  thieves  or  pros- 
16  titutes,  or    houses  of  prostitution   or   assignation,  or  dance 

16  houses,  concert  saloons,  theaters,  and  variety  halls,  or  other 

17  places  of  amusement  where  spirituous,  malt,  or  vinous  liquors 

18  are  sold,  without  parent  or  guardian  ; 

19  6.  That  is   engaged   or   used  for   or   in   any   business,   for 

20  exhibition,  or  vocation,  or  purpose,  in  violation  of  any  law  of 

21  this   state;  shall  be  arrested  and   brought  before  a   court  or 

22  magistrate,  and  when,  upon  examination  before  such  court  or 

23  magistrate,  it  shall   appear   that   any   such  child  has   been 

24  engaged  in  any  of  the  aforesaid  acts,  or  comes  within  any  of 

25  the  aforesaid  descriptions;  or  when,  upon  the  examination  or 

26  conviction  of  any  person  having  the  custody  of  a  child  of  a 

27  criminal  assault  upon  it,  the  court  or  magistrate  before  whom 

28  such  examination  or  conviction  is  had  shall  deem  it  desirable 

29  for  the  welfare  of  such  child  that  the  person  so  examined  or 

30  convicted  should  be  deprived  of  its  custody  thereafter;  such 

31  court  or  magistrate,  Vhen  it  shall  deem  it  expedient  for  the 

32  welfare  of  such  child,  may  commit  such  child  to  an  orphan 

33  asylum,  corporation,  or  society  for  the  prevention  of  cruelty  to 

34  children,  charitable  or  other  institution,  or  make  such  other 

35  disposition  thereof  as  now  or  hereafter  may  be  provided  by  law 

36  in  cases  of  vagrant,  truant,  disorderly,  pauper,   or   destitute 

37  children.     Any  corporation,  organized  under  this  title,  or  now 

38  existing,   for  the  prevention   of   cruelty  to   children,  or   any 

39  officer   or  member   thereof,  may  institute   proceedings   under 

40  this  section  for  the  welfare  of  any  such  child. 

Commissioners'  Note  :  Title  Xlla  comprises  two  acts  combined,  entitled, 
respectively :  "An  act  for  the  more  effectual  prevention  of  cruelty  to  animals,'* 
approved  March  23, 1893  (Stats.  1893,  302),  and  "An  act  for  the  incorporation 
of  societies  for  the  prevention  of  cruelty  to  children,"  approved  April  3, 1876 
(Stats.  1875-76, 830).  The  penal  sections  of  each  of  said  acts  have  been  carried 
into  the  Penal  Code  (sections ),  which  see. 
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TITLE  Xni. 

CEMETERY  CORPORATIONS. 

Section  008.    How  much  land  may  be  held,  and  how  disposed  of. 
608a.  Manner  of  execution  of  deeds  by. 

609.  Who  are  members  eligible  to  vote  and  hold  office. 

610.  May  hold  personal  property,  to  what  amount.    How  dis- 

posed of. 

611.  May  issue  bonds  to  pay  for  grounds.    Proceeds  of  sales,  how 

disposed  of. 

612.  May  hold  property.    Income,  how  applied. 

613.  Interment  in  lot  and  effect  thereof.    Transfer  of  rights  only 

made,  how. 

614.  Lot  owners  previous  to  the  purchase  to  be  members  of  the 

corporation. 

615.  May  sell  lands,  how. 

How  much  land  may  be  held,  and  how  disposed  of. 

Sec.  608.     Corporations  organized  to  establish  and  main- 

2  tain  cemeteries  may  take,  by  purchase,  donation,  or  devise, 

3  land,. not  exceeding  three  hundred  and  twenty  acres  in  extent, 

4  in  the  county  wherein  their  articles  of  incorporation  are  filed, 

5  or  in   an  adjoining  county,   and  may  employ   any   surplus 

6  moneys  in  the  treasury  thereof  for  such  purpose;  such  lands 

7  to  be  held   and  occupied  exclusively  as  a  cemetery  for   the 

8  burial  of  the  dead.     The  lands  must  be  surveyed  and  subdi- 

9  vided  into  lots  or  plats,  avenues,  and  walks,  under  order  of  the 

10  directors,  and  a  map  thereof  filed  in  the  office  of  the  recorder 

11  of  the  county   wherein   the   lands  are   situated.     Thereafter, 

12  upon  such  terms  and  subject  to  such  conditions  and  restric- 

13  tions,  to  be  inserted  in  the  conveyances,  as  the  by-laws  or 

14  directors  may  prescribe,  the  directors  may  sell  and  convey  the 

15  lots  or  plats  to  purchasers. 

Manner  of  execution  of  deeds  by. 

Sec.  608a.     All  deeds  or  conveyances  executed  by  cemetery 

2  associations  or  incorporations  within  this  state,  shall  be  exe- 

3  cuted  in  the  name  of  the  corporation  or  association,  under  the 

4  seal  thereof  by  the  president,  or  vice-president,  and  secretary 
6     thereof. 

Commissioners'  Notb:    This  section  is  based  on  section  1  of  an  act  ap- 
proved March  23, 1896  (Stats.  1895,  76). 

Who  are  members  eligible  to  vote  and  hold  office. 

Sec  609.     Every  person  of  full  age,  who  is  proprietor  of  a 

2  lot  or  plat  in  the  cemetery  of  the  corporation,  containing  not 

3  less  than  two  hundred  square  feet  of  land,  or,  if  there  be  more 
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4  than  one  proprietor  of  any  such  lot,  then  snch  of  the  proprietors 

5  as  the  majority  of  joint  proprietors  designate,  may,  in  person 

6  or  by  proxy,  cast  one  vote  at  all  elections  had  by  the  corpora- 

7  tion  for  directors,  or  any  other  purpose,  and  is  eligible  to  any 

8  oflBce  of  the  corporation.     At  each  annual  meeting  or  election, 

9  the  directors  must  make  a  report  to  the  proprietors  of  all  their 

10  doings,  and  of  the  management  and  condition  of  the  property 

11  and  concerns  of  the  corporation. 

May  hold  personal  property,  to  what  amount.    How  disposed  of. 

Sec.  610.     Such  corporations  may  hold  personal  property  to 

2  an  amount  not  exceeding  five  thousand  dollars,  in  addition  to 

3  the  surplus  remaining  from  the  sales  of  lots  or  plats  after  the 

4  payment    required  in  the  succeeding   section.     Such   surplus 

5  must  be  disposed  of  in  the  improvement,  embellishment,  and 

6  preservation  of  the  cemetery,  and  paying  incidental  expenses 

7  of  the  corporation,  and  in  no  other  manner. 

May  issue  bonds  to  pay  for  grounds.    Proceeds  of  sales,  how  disposed  of. 
Sec    611.     Such     corporations    may    issue    their    bonds, 

2  bearing  interest  not  exceeding  twelve  per  cent  per  annum,  for 

3  the  purchase  of  lands  for  their  cemeteries,  payable  out  of  tho 

4  proceeds  of  the  cemetery,  and  not  otherwise.     Sixty  per  cent  of 

5  the  proceeds  of  sales  of  lots,  plats,  and  graves  must  be  applied 

6  at  least  every  three  months  to  the  payment  of  the  bonds  and 

7  interest.     Such  corporations  may  also  agree  with  the  person 

8  or  persons  from  whom  cemetery  lands  shall  be  purchased,  to 

9  pay  for  such  lands,  as  the  purchase  price  thereof,  any  specified 

10  share  or  portion,  not  exceeding  one  half,  of  the  proceeds  of  all 

11  sales  of  lots  or  plats  m^de  from  such  lands;  such  payments  to 

12  be  made  at  such  intervals  as  may  be  agreed  upon.     In  all 

13  cases  where  cemetery  lands  shall  be  purchased  and  agreed  to 

14  be  paid  for  in  the  manner  last  provided,  the  prices  for  lots  or 

15  plats  specified  in  the  by-laws,  rules,  or  regulations  first  adopted* 

16  by  such  association,  or  prescribed  in  the  agreement  between  the 

17  cemetery  and  the  person  or  persons  from  whom  the  cemetery 

18  lands   were  purchased,    shall   not  be   changed   without    the 

19  written  consent  of  a  majority  in  interest  of  the  persons  from 

20  whom  such  lands  were  purchased,  their  heirs,  representatives, 

21  and  assigns. 

May  hold  property.    Income,  how  applied. 

Sec  612.     Any  corporation  organized  to  establish  and  main- 

2  tain,  or  to  improve,  a  cemetery,  may  take  and  hold  any  prop- 

3  erty  bequeathed,  granted,  or  given  to  it  in  trust,  to  apply  the 
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4  proceeds  or  income  thereof  to  any  and  all  of  the  following 

5  purposes:  To  the  improvement  or  embellishment  of  such  cem- 

6  etery,  or  of  any  lot  therein;  or  to  the  erection,  renewal,  repair, 

7  or  preservation  of  any  monument,  fence,  or  other  structure  in 

8  such  cemetery;    or  to  the  planting  or  cultivation  of  trees, 

9  shrubs,  or  plants  in  or  around   such  cemetery,  or   any  lot 

10  therein;   or  to  the 'improving,  ornamenting,  or  embellishing 

11  of  such  cemetery,  or  any  lot  therein,  in  any  other  mode  or 

12  manner  not  inconsistent  with  the  purposes  for  which  said 

13  cemetery  was  established  or  is  being  maintained.     Such  prop- 

14  erty,  and  the  property  and  the  proceeds  or  income  thereof, 

15  shall  be  invested  and  reinvested  by  such  corporation,  in  the 

16  bonds  of  the  United  States,  or  of  this  state,  or  of  any  munici- 

17  pality  of  this  state,  or  in  mortgages  on  real  estate,  if  such 

18  investment  be  not  repugnant  to  the   terms   of   the  bequest, 

19  grant,  or  gift. 

Commissioners'  Note:  This  section  is  transposed  and  inserted  in  lieu  of 
section  612,  containing  some  additional  matter,  although  substantially  the 
same. 

Interment  in  lot  and  effect  thereof.    Transfer  of  rights  only  made,  how. 

Sec.  613.     Whenever  an  interment  is  made  in  any  lot  or 

2  plat  ^transferred  to  individual  owners  by  the  corporation,  the 

3  •  same  thereby  becomes  forever  inalienable,  and  descends  in  reg- 

4  ular  line  of  succession  to  the  heirs  at  law  of  the  owner.    When 

5  there  are  several  owners  of  interests  in  such  lot  or  plat,  one  or 

6  more  may  acquire  by  purchase  the  interest  of  others  interested 

7  in  the  fee  simple  title  thereof,  but  no  one  not  an  owner  acquires 

8  interest  or  right  of  burial  therein  by  purchase;  nor  must  any 

9  one  be  buried  in  any  such  lot  or  plat  not  at  the  time  owning 

10  an  interest  therein,  or  who  is  not  a  relative  of  such  owner,  or 

11  of  his  wife,  except  by  consent  of  all  jointly  interested;  pro- 

12  vided,  however,  that  when  all  the  bodies  buried  in  any  such  lot 

13  shall  have  been  removed  therefrom,' with  the  consent  of  the  then 

14  owners  of  such  lot,  it  shall  be  lawful  for  the  then  owners  of 

15  such  lot  to  sell  and  transfer  the  same  by  deed;  and  any  such 

16  sale  and  transfer,  heretofore  made,  is  hereby  declared  to  be 

17  valid  and  effectual  to  transfer  the  title  to  the  purchaser,  any 

18  law  to  the  contrary  thereof  notwithstanding. 

Lot  owners  previous  to  the  purchase  to  be  members  of  the  corporation. 

Sec  614.     When  grounds  purchased  or  otherwise  acquired 

2  for  cemetery  purposes  have  been  previously  used  as  a  burial 

3  ground,  those  who  are  lot  owners  at  the  time  of  the  purchase 

4  continue  to  own  the  same,  and  are  members  of  the  corporation, 
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5  with  all  the  privileges  a  purchase  of  a  lot  from  the  corporation 

6  confers. 

May  sell  lands,  ^ow. 

Sec.  616.     Cemetery  corporations  may  sell  lands  held  by 

2  them  upon   obtaining   an  order   for   that  purpose  from  the 

3  superior  court  of  the  county  where^the  lands  are  situated. 

4  Before  making  the  order,  proof  must  be  made  to  the  satis- 

5  faction  of  the  court,  that  notice  of  the  application  for  leave  to 

6  sell  has  been  given  by  publication  in  such  manner  and  for 

7  such  times  as  the  court  has  directed,  and  that  the  lands  are 

8  not  required  for  and  are  not  in  use  for  burial  purposes,  and 

9  that  it  is  for  the  interests  of  the  corporation  that  such  lands 

10  be  sold.     The  application  must  be  made  by  petition,  and  any 

11  member  of   the  corporation  may  oppose  the  granting  of  the 

12  order,  by  aflBdavit  or  otherwise. 


TITLE  XIY. 

AGRICULTURAL  FAIR  CORPORATIONS. 

Section  620.    May  acquire  and  hold  real  estate,  how  much. 

621.  Shall  not  contract  debts  or  liabilities  exceeding  amount  in 

treasury. 

622.  Not  for  profit.    May  fix  fees,  etc.,  for  membership. 

May  acquire  and  hold  real  estate,  how  much. 

Sec.  620.     Agricultural  fair  corporations  may  purchase,  hold, 

2  or  lease  any  quantity  of  land,  not  exceeding  in  the  aggregate 

3  one  hundred  and  sixty  acres,  with  such  buildings  and  improve- 

4  ments  as  may  be  erected  thereon.     And  may  sell,  lease,  or 

5  otherwise  dispose  of  the  same  at  pleasure.     This  real  estate 

6  must  be  held  for  the  purpose  of  erecting  buildings,  and  other 

7  improvements  thereon,  to  promote  and  encourage  agriculture, 

8  horticulture,  mechanics,  manufactures,  stock-raising,  and  gen- 

9  eral  domestic  industry. 

ShaU  not  contract  debts  or  liabilities  exceeding  amount  in  treasury. 

Sec.  621.     Such  corporation  must  not  contract  any  debt  or 

2  liability  in  excess  of  the  amount  of  money  in  the  treasury  at 

3  the  time  of  contract,  except  for  the  purchase  of  real  property, 

4  for  which  they  may  create  a  debt  not  exceeding  five  thousand 

5  dollars,  secured  by  mortgage  on  the  property  of  the  corporation. 

6  The  directors  who  vote  therefor  are  personally  liable  for  any 

7  debt  contracted  or  incurred  in  violation  of  this  section. 
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Not  for  profit.    May  fix  fee,  etc.,  for  membership. 

Sec.  622.    Agricultural  fair  corporations  are  not  conducted 

2  for  profit,  and  have  no  capital  stock  or  income  other  than  that 

3  derived  from  charges  to  the  exhibitors  and  fees  for  membership, 

4  which  chatges,  together  with  the  term  of  membership  and  mode 
6    of  acquiring  the  same,  must  be  provided  for  in  their  by-laws. 

6  Such  fees  must  never  be  greater  than  to  raise  sufficient  revenue 

7  to  discharge  the  debt  for  the  real  estate  and  the  improvements 

8  thereon,  and  to  defray  the  current  expenses  of  fairs. 


TITLE  XY. 

GAS  AND  ELECTRIC  LIGHT  CORPORATIONS. 

Section  628.    Right  of  all  persons  and  corporations  to  furnish  municipali- 
ties with  gas  and  electric  light,  subject  to  control  of  munic- 
ipalities. 
628(1.  All  meters  to  be  proved  and  sealed  by  inspector  of  gas  meters. 

629.  Gas  to  be  supplied  on  written  application.    Damages  for 

refusal. 

630.  When  corporations  may  refuse  to  supply  gas. 

631.  Agent  of  corporation  may  inspect  meters. 

632.  When  persons  neglect  to  pay,  gas  may  be  shut  off. 
632a.  Eight  to  erect  poles,  etc. 

6326.  Title  applicable  to  natural  persons  as  well  as  corporations. 

Right  of  all  persons  and  corporations  to  furnish  municipalities  with  gas 
and  electric  light,  subject  to  control  of  municipalities. 

Sec.  628.     In  any  city  and  county,  city,   or  town,  where 

2  there  are  no  public  works  owned  and  controlled  by  the  munic- 

3  ipality  for  supplying  the  same  with  artificial  light,  any  indi- 

4  vidual,  or  any  company,  duly  incorporated  for  such  purpose, 
6     under  and  by  authority  of  the  laws  of  this  state,  shall,  under 

6  the  direction  of  the  superintendent  of  streets,  town  marshal, 

7  or  other  officer  in  control  thereof,  and  under  such  general  regu-> 

8  lations  as^the  municipality  may  prescribe,  for  damages  and 

9  indemnity  for  damages,  have  the  privilege  of  using  the  public 

10  streets,  thoroughfares,  ways,  and  alleys  thereof,  and  of  laying 

11  down  pipes  and  wires  therein,  and  connections  therewith,  so 

12  far  as  may  be  necessary  for  introducing  into  and  supplying 

13  such  city  and  county,  city,  or  town,  and  its  inhabitants,  either 

14  with  gas  light,  electric  light,  or  other  light,  upon  the  condition 

15  that  the  municipal  government  shall  have  the  right  to  regu- 

16  late  the  charges  thereof. 

CoMMissioNBBs'  NoTE :  Scctiou  628  is  a  new  section.  Old  section  628  con- 
flicts with  section  19,  Article  II,  of  the  constitution.  See  note  to  section  548, 
ante.    (62  Oal.  209 ;  60  Cal.  341.) 


204  REPORT  OF  CODE  COMMISSIONERS. 

AU  meters  to  be  proved  and  sealed  by  inspector  of  gas  meters. 
Sec.  628a.    In  counties,  cities  and  counties,  cities,  or  towns, 

2  having  an  oflScial  inspector  of  meters,  no  person  or  corpora- 

3  tiou  shall  furnish  or  use  any  gas  meter,  or  electric  meter, 
,  4    which  has  not  been  proved  and  sealed  by  such  inspector  of 

5  meters. 

Commissi oNBBs'  Notb  :    Section  628a  is  that  part  of  old  section  628  not  in 
conflict  with  the  constitution. 

Gas  to  be  supplied  on  written  application.    Damages  for  refusal. 

Sec.  629.     Upon  the  application  in  writing  of  the  owner  or 

2  occupant  of  any  dwelling  or  premises  distant  not  more  than 

3  one  hundred  feet  from  any  main,  or  direct  or  primary  wire,  of 

4  the  corporation,  and  payment  by  the  applicant  of  all  money 

6  due  from  him,  the  corporation  must  supply  gas  or  electricity 

6  as  required  for  such  building  or  premises,  and  cannot  refuse 

7  on  the  ground  of  any  indebtedness  of  any  former  owner  or 

8  occupant  thereof,  unless  the  applicant  has  undertaken  to  pay 
9 .  the  same.    If,  for  the  space  of  ten  days  after  such  application, 

10  the  corporation  refuses  or  neglects  to  supply  the  gas  or  elec- 

11  tricity  required,  it  must  pay  to  the  applicant  the  sum  of  fifty 

12  dollars  as  liquidated  damages,  and  five  dollars  per  day  as 

13  liquidated  damages  for  every  day  such  refusal  or  neglect  con- 

14  tinues  thereafter. 

When  corporations  may  refuse  to  supply  gas. 

Sec.  630.     No  corporation  is  required  to  lay  service  pipe  or 

2  wires  where  serious  obstacles  exist  to  laying  them,  unless  the 

3  applicant,  if  required,  deposits  in  advance,  with  the  corpora- 

4  tion,  a  sum  of  money  suflBcient  to  pay  the  cost  of  laying  such 

5  service  pipe,  or  wires,  or  his  proportion  thereof. 

Agent  of  corporation  may  inspect  meters. 

Sec.  631.     Any  owner  or  manager  of  gas  or  electric  light 

2  works,  or  agent  of  such  owner  or  manager,  exhibiting  written 

3  authority,  signed  by  such  owner  or  manager,  or  any  agent  of  a 

4  gas  or  electric  light  corporation  exhibiting  written  authority 

5  signed  by  the  president  or  secretary  thereof  for  such  purpose, 

6  may  enter  any  building  or  premises  lighted  with  gas  or  elec- 

7  tricity  supplied  by  such  owner  or  corporation,  to  inspect  the 

8  gas  meters  or  electric  meters  therein  to  ascertain  the  quantity 

9  of  gas  or  electricity  supplied  or  consumed.     Every  owner  or 

10  occupant  of  such  building  who  hinders  or  prevents  such  entry 

11  or  inspection  must  pay  to  the  owner  or  corporation  the  sum  of 

12  fifty  dollars  as  liquidated  damages. 
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When  persons  neglect  to  pay,  gas  may  be  shut  off. 

Sec*  632.     All  gas  or  electric  light  corporations  may  shut  oft 

2  the  supply  df  gas  or  electricity  from  any  person  who  neglects 

3  or  refuses  to  pay  for  the  gas  or  electricity  supplied,  or  the  rent 

4  of  any  meter,  pipes,  wires,  or  fittings,  provided  by  the  corpora- 

5  tion,  as  required  by  his  contract;  and  for  the  purpose  of  shut- 

6  ting  off  the  gas  or  electricity  in  such  case  any  employe  of  the 

7  corporation  may  enter  the  building  or  premises  of  such  perso'n, 

8  between  the   hours  of  eight  o'clock  in  the  forenoon  and   six 

9  o'clock  in  the  afternoon,  of  any  day,  and  remove  therefrom 

10  any  property  of  the   corporation   used   in   supplying   gas  or 

11  electricity. 

Right  to  erect  poles,  etc. 

Sec.  632a.     Every  corporation   shall    have  power   to  lay, 

2  erect,  and  construct  suitable  wires  or  other  conductors,  with 

3  the  necessary  poles,  pipes,  or  other  fixtures,  in,  on,  over,  and 

4  under  the  public  highways,  streets,  thoroughfares,  ways,  and 

5  alleys  of  any  county,  city  and  county,  city,  or  town,  for  con- 

6  ducting  and  distributing  electricity  for  lighting  and  other  pur- 

7  pose,  to  such  county,  city  and  county,  city,  or  town,  or  the 

8  inhabitants  thereof,  with  the  consent  of  and  under  such  rea- 

9  sonable  regulations  as  the  board  of  supervisors,  or  other  legis- 

10  lative  body,  of  such  county,  city  and  county,  city,  or  town, 

11  may  prescribe. 

Title  applicahle  to  natural  persons  as  well  as  corporations. 

Sec  6326.     When   gas  or  electric   light  works   are  owned, 

2  constructed,  or  operated  by  any  natural  person,  this  title  is 

3  applicable  to  such  person  in  like  manner- as  it  is  applicable  to 

4  corporations. 

Commissioners'  Note  :  This  title  is  amended  to  harmonize  with  section  19, 
Article  XI,  of  the  constitution,  and  to  apply  to  existing  conditions. 


TITLE  XYI. 

MUTUAL   BUILDING    AND   LOAN   ASSOCIATIONS. 

Section  633.    Formation  and  organization. 

634.  Capital  stock,  how  paid  in,  amount,  and  how  and  when  col- 

lected; dues,  fines,  etc. 

635.  Retiring  free  shares. 

636.  Maturity  of  stock. 

637.  Loans,  premiums. 

638.  Kate  of  interest. 
638a.  Withdrawals. 

639.  Forfeiture.    Arrears  in  payments. 
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Section  640.    Purchase  and  sale  of.  real  estate. 

641.  Borrowing  money. 

642.  Profits  and  losses. 

« 

643.  Membership. 

64i.    Annual  report,  and  what  it  shall  contain. 

644a.  Collection  of  fines  or  forfeitures,  and  deposit  of  same. 

6446.  Shall  not  transact  business  without  license. 

646.    Foreign  corporations,  deposit  by. 

646.  Electing  to  continue  business. 

647.  Definition  of . 

CoHMissiONBBs'  NoTB :  By  an  act  of  the  legislature,  approved  March 
31,  1891  (Stats.  1891,  262),  all  of  the  provisions  of  the  Civil  Code  relating  to 
land  and  building  corporations  were  repealed,  and  new  sections  were  enacted 
covering  the  entire  subject.  On  March  23,  1893  (Stats.  1893,  229;  amended 
Stats.  1896, 103),  an  act  was  adopted  "creating  a  board  of  commissioners  of  the 
building  and  loan  associations,  and  prescribing  their  duties  and  powers." 
The  act  as  passed  contained  certain  provisions  which  attempted  also  to  regu- 
late such  building  and  loan  associations,  which  was  clearly  unconstitutional, 
that  subject  not  being  included  in  the  title.  Being  an  attempt,  however,  at 
the  latest  expression  of  the  legislative  will,  such  provisions  have  been 
retained  by  incorporating  them  in  the  general  provisions  governing  this 
class  of  corporations,  and  the  remainder  of  tbe  act  creating  the  commis- 
sioners of  these  associations  has  been  made  a  part  of  the  Political  Code. 
(Article  XVI,  Chapter  III,  Title  I,  Part  III,  section  583,  et  seq,) 

Formation  and  organization. 

Sec.  633.     Corporations  may  be  formed,  subject  to  the  pro- 

2  visions  of  this  title,  and  with  all  rights,  duties,  and  powers 

3  herein  specified.     Such  corporations  shall  be  known  as  mutual 

4  building  and  loan  associations,  and  the  words  "mutual  build- 

5  ing  and  loan  association  "  shall  form  part  of  the  name  of  every 

6  such  corporation.     The  articles  of  incorporation,  in  setting  forth 

7  the  purposes  for  which  the  corporation  is  formed,  shall  state 

8  that  it  is  formed  to  encourage  industry,  frugality,  home-building, 

9  and  savings  among  the  stockholders  ;  the  accumulation  of  sav- 

10  ings  ;  the  loaning  to  its  stockholders  of  the  funds  so  accumu- 

11  lated,  with  the  profits  and  earnings ;  and  the  repayment  to 

12  each  stockholder  of  his  savings  and  profits  and  earnings,  when 

13  they  have  accumulated  to  a  certain  sum,  or  at  any  time  when 

14  he  shall  desire  the  same,  as  provided  in  the  by-laws,  or  when 

15  the  corporation  shall  desire  to  repay  the  same  ;  and  shall  also 

16  state  that  it  is  formed  for  all  the  purposes  specified  in  this  title. 

Capital  stock,  how  paid  in,  amount,  and  how  and  when  issued ;  dues,  fines,  etc 

Sec.  634.    The  capital  stock  of  such  corporations  shall  be 

2  paid  in  by  the  stockholders  in  regular,  equal,  periodical  pay- 

3  ments,  at  such  times  and  in  such  amounts  as  shall  be  provided 

4  in  the  by-laws.     Such  periodical  payments  shall  be  called  dues  ; 

5  and  at  or  before  a  time  to  be  stated  in  the  by-laws  each  stock- 

6  holder  shall  pay  to  the  corporation,  upon  each  share  of  stock 
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7  held  by  him,  such  an  amount  of  dues  as  the  by*laws  shall 

8  provide ;    and    the    payment    of     dues    shall    so     continue 

9  on    each    share   of   stock    issued    till     it    reaches    its   ma- 

10  tured     value,    or     is     withdrawn,     canceled,     or    forfeited. 

11  The  capital  stock  shall  consist  of  such   accumulated  dues, 

12  together  with  the  earnings  and  profits  of  the  corporation,  and 
18  shall  in  no  case  exceed  two  million  dollars,  except  as  to  cor- 

14  porations  existing  on  March  thirty-first,  eighteen  hundred  and 

15  ninety-one.     It  shall  be  divided  into  shares  of  matured  or  par 

16  value  of  one  hundred  dollars  or  two  hundred  dollars  each,  as 

17  shall  be  provided  in  the  articles  of  incorporation  and  fixed  by 

18  the  by-laws.     Certificates   of  stock  shall   be  issued  to  each 

19  stockholder  on  the  first  payment  of  dues  by  him.     The  shares 

20  shall   be   issued   in   yearly,   half-yearly,   or  quarterly  series, 

21  except  in  corporations  existing  on  March  thirty-first,  eighteen 

22  hundred  and  ninety-one,  in  such  amounts  in  each  series,  and 

23  at  such  times,  as  shall  be  determined  by  the  board  of  directors. 

24  No  share  of  a  prior  series  shall  be  issued  after  the  issuing  of 

25  shares  in  a  new  series.     Shares  which  have  not  been  pledged 

26  as  a  security  for  the  repayments  of  a  loan  shall  be  called  free 

27  shares.     Shares  that  have  been   so   pledged   shall  be  called 

28  pledged  shares.     All  stock  matured  and  surrendered  or  can- 

29  celed  in  any  series  shall  become  the  property  of  the  corpora- 

30  tion,  and  may  be  issued  in  any  subsequent  series.     Payment 

31  of  dues  on  shares  of  stock  in  each  series  shall  commence  from 

32  the  time  that  shares  began  to  be  issued  in  such  series.     Any 

33  such  corporation  shall  have  power  by  its  by-laws  to  impose 

34  and  collect  a  fine  from  each  stockholder  not  exceeding  ten  per 

35  cent  of  the  defaulted  amount,  for  every  neglect  or  refusal  to 

36  make  his   payments  of.  dues,  or  premium,  or  interest,  when 

37  due,  and  to  impose  and  collect  a  like  fine  successively  on  every 
88  regular  payday  during  such  default.     Every  such  corporation 

39  shall  also  have  power  to  charge  an  entrance  fee  upon  each 

40  share  of  stock  issued,  not  exceeding  ten  cents  on  each  share, 

41  and  may  also  charge  a  transfer  fee  not  exceeding  ten  cents  on 

42  each  share,,  all  of  which  shall  be  paid  into  the  treasury  and 

43  accounted  for  as  all  other  funds  of  the  association;  provided, 

44  that  building   and  loan   associations   incorporated    prior    to 

45  March  thirty-first,   eighteen    hundred   and   ninety-one,   may 

46  continue  to  charge  and  dispose  of  such  entrance  and  transfer 

47  fee  as  are  prescribed  by  the  by-laws  of  such  corporation.     Pay- 

48  ment  of  dues  or  interest  may  be  made   in  advance,  but  no 

49  association  shall  allow  interest  on  such  advanced  payments  at 
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50  a  greater  rate  than  six  per  cent  per  annum,  nor  for  a  longer 

51  period  than  one  year. 

Retiring  free  shares.  « 

Sec.  635,    The  directors  may,  at  their  discretion,  under  the 

2  regulations  prescribed  in  their  by-laws,  retire  the  free  shares  of 

3  any  series  of  stock,  at  any  time  after  four  years  from  the  date 

4  of  their  issue,  by  enforcing  the  withdrawal  of  the  same;  but 

5  whenever  there  shall  remain  in  any  series,  at  the  expiration  of 

6  five  years   after  the  date  of  its   issue,  an   excess  above  one 

7  hundred  free  shares  of  the  par  value  of  two  hundred  dollars 

8  each,  or  two  hundred  free  shares  of  the  par  value  of  one  hun- 

9  dred  dollars  each,  then  it  shall  be  the  duty  of  the  directors  to 

10  retire  annually  twenty-five  per  cent  of  such  excess  existing  at 

11  said  expiration  of  five  years  after  the  date  of  its  issue,  so  that 

12  no  more  than  one  hundred  free  shares  shall  remain  in  such 

13  series  at  the  expiration  of  nine  years  from  the  date  of  its  issue; 

14  provided,  that  no  more  than   one  half  the  monthly  receipts 

15  be  used  for  that  purpose;  and  thereafter  the  directors  may,  in 

16  their  discretion,  retire  such  other  free  shares  as  they  consider 

17  to  the'best  interest  of  the  association  to  retire;  provided,  that ' 

18  whenever,  under  the  provisions  of  this  section,  the  withdrawal 

19  of  shares  is  to  be  enforced,  the  shares  to  be  retired  ^hall  be 

20  determined  by  lot,  drawn  from  all  free  shares  in  the  series,  as 

21  shall  be  regulated  by  the  by-laws,  and  the  holders  thereof  shall 

22  be  paid  the  amount  actually  paid  in,  and  the  full  amount  of 

23  earnings  at  the  date  of  last  apportionment  of  profits. 

Maturity  of  stock. 

Sec.  636.     When  the  stock  in  any  series  shall  have  reached 

2  its  matured  value,  payment  of  dues  thereon  shall  cease,  and 

3  all  of  the  stockholders  in  such  series  who  have  borrowed  from 

4  the  association  shall  be  entitled  to  have  their  securities  returned 

5  to  them,  and  a  satisfaction  of  the  mortgages  made  by  them  to 

6  the  association;  and  the  holders  of  free  shares  of  stock  in  such 

7  series  shall  be  paid  out  of  the  funds  of  the  association  the 

8  matured  value  thereof,  with  such  rate  of  interest  as  shall  be 

9  determined  by  the  by-laws  from  the  time  the  board  of  directors 

10  shall  declare  such  shares  to  have  matured  until  paid;  but  at 

11  no  time  shall  more  than  one  third  of  the  receipts  of  the  asso- 

12  elation  be  applicable  to  the  payment  of  matured  shares,  without 

13  the  consent  of  the  board  of  directors.    The  order  of  the  payment 

14  of  the  matured  shares  shall  be  determined  by  the  by-laws. 
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Loans,  premiums. 

Sec.  637.     The  moneys  in  the  hands  of  the  treasurer,  and 

2  such  sums  as  may  be  borrowed  by  the  corporation  for  the  pur- 

3  pose,  shall  be  loaned  out  in  open  meeting  to  the  member  who 

4  shall  bid  the  highest  premium,  or  may  be  loaned  at  such  pre- 

5  mium  as  may  be  fixed  from  time  to  time  by  the  board  of  ' 

6  directors;  and  the  premium  may  be  deducted  from  the  amount 

7  of  the  loan,  or  such  proportion  may  be  deducted  as  the  by-laws 

8  shall 'provide,  and  in  that  case  the  balance  of  said  premium 

9  shall  be  payable  in  such  installments  as  the  by-laws  shall 

10  determine;  provided,  however,  that  where  the  premium  is  pay- 

11  able  in  installments,  the  number  of  installmetits  into  which 

12  the  sauqie  is  divided  shall  be  uniformly  applicable  to  all  loans 

13  made  by  the  corporation,  and  shall  be  payable  at  the  times 

14  and  in  the  manner  as  provided  in  the  by-laws;  and  provided, 

15  further,  that  in  no  case  shall  the  amount  loaned  exceed  the 

16  matured  value  of  the  shares  pledged  to  secure  the  loan. 

Rate  of  interest. 

Sec  638.>    The  rate  of  interest  on  all  loans  may  be  fixed  by 

2  the  by-laws,  but,  in  case  the  by-laws  fail  to  fix  the  rate,  then  it 

3  shall  be  fixed  from  time  to  time  by  the  board  of  directors.     For 

4  every  loan  made,  a  note,  or  obligation,  secured  by  a  first  mort- 

5  gage  or  deed  of  trust  upon  unincumbered  real  estate,  shall  be 

6  given,  accompanied  by  a  transfer  and  pledge  to  the  association 

7  of  the  shares  borrowed  upon,  as  collateral  security  for  the  pay- 

8  ment  of  the  loan;  or,  in  lieu  of  the  mortgage  or  deed  of  trust, 

9  there  may  be  pledged  and  transferred  to  the  association,  for  the 

10  payment  of  the  loan,  free   shares,  the  withdrawal  value  of 

1 1  which,  under  the  by-laws,  at  the  time  of  such  borrowing,  shall 

12  exceed  the   amount  borrowed,  and   interest  thereon  for  six 

13  monthsi     At  the  discretion  of  the  board  of  directors  a  bor- 

14  rower  may  repay  a  loan  and  all  arrears  of  interest,  and  fines 

15  thereon,  at  any  time  upon  the  surrender  of  the  shares  pledged 

16  for  the  loan. 

Withdrawals. 

Sec.  638a.     Stockholders  desiring  to  withdraw  from  any  asso- 

2  ciation,  or  to  surrender  a  part  or  all  of  their  stock,  shall  have 

3  power  to  do  so  by  giving  thirty  days'  notice  in  writing  of  such 

4  intention  to  withdraw.     On  the  expiration  of  such  notice,  the 

5  stockholder  so  withdrawing  shall  be  entitled  to  receive  the  full 

6  amount  paid  in  by  him  or  her,  together  with  such  proportion 

7  of  the  earnings  thereon  as  the  by-laws  may  provide,  or  as  may 
S  have  been  fixed  by  the  board  of  directors;  provided,  that  not 

14 — cc 
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9  more  than  one  half  of  the  monthly  receipts  in  any  one  month 

10  shall  be  applied  to  withdrawals  for  that  month,  without  the 

11  consent  of  the  board  of  directors,  and  no  shareholder  shall  be 

12  permitted  to  withdraw,  whose  stock  is  pledged  as  security  to  the 

13  association  for  a  loan,  until  such  loan  is  fully  paid.     Such 

14  with^irawals  shall  be  paid  in  succession,  in  the  order  that  the 

15  notices  are  given. 

Commissioners'  Note  :  The  original  of  this  section  was  section  19  of  the 
act  (Stats.  1893, 229)  creating  a  hoard  of  commissioners  of  the  building  and  loan 
associations,  and  prescrihing  their  duties  and  powers.  As  this  section  per- 
tains to  the  conduct  and  regulation  of  associations,  and  not  to  the  duties  or 
powers  of  the  commissioners,  it  is  inserted  here,  and  omitted  from  the  chapter 
which  comprises  the  statute  above  referred  to.  Bee  note  at  beginning  of  this 
title. 

Forfeiture.    Arrears  in  payments. 

Sec.  639.     Whenever  any  member  shall  be  six  months  in 

2  arrears  in  the  payment  of  his  dues  upon  free  shares,  the  secre- 

3  tary  shall  give  him  notice  thereof,  in  writing,  and  a  statement 

4  of  his  arrearages,  by  mailing  the  same  to  him  at  the  last  post- 

5  oflSce  address  given  by  him  to  the  association,  and  if  he  shall 

6  not  pay  the  same  within  two  months  thereafter,  the  board  of 

7  directors  may,  at  their  option,  declare  his  shares  forfeited;  and 

8  at  the  time  of  such  forfeiture  the  withdrawal  value  thereof 

9  shall  be  determined  and  stated,  and  the  defaulting  member 

10  shall  be  entitled  to  withdraw,  the  same  without  interest,  upon 

11  such  notice  as  shall  be  required  of  a  withdrawing  shareholder. 

12  Whenever  a  borrowing  member  shall  be  six  months  in  arrears 

13  in  the  payment  of  his  dues,  or  interest,  or  premium,  the  whole 

14  loan  shall  become  due  at  the  option  of  the  board  of  directors, 

15  and  they  may  proceed  to  enforce  collection  upon  securities  held 

16  by  the  association;  the  withdrawal  value  at  the  time  of  the 

17  commencement  of  the  action,  of  all  shares  pledged  as  collateral 

18  security  for  the  loan  shall  be  applied  to  the  payment  of  the 

19  loan,  and  said  shares,  from  that  time,  shall  be  deemed  surren- 

20  dered  to* the  association. 

Commissioners'  Note:  In  the  same  statute  the  original  section  was 
repealed  (Stats.  1891,  252)  with  the  following  proviso:  "provided,  however, 
that  so  far  as  the  said  sections  relate  to  and  govern  huilding  and  loan  asso- 
ciations heretofore  incorporated  and  doing  business  under  the  Civil  Code, 
the  said  sections  shall  continue  in  full  force  and  validity,'*  Said  proviso  is 
not  retained  herein,  as  it  is  not  deemed  desirable  to  continue  in  force  statutes 
enacted  at  various  times  prior  to  this  revision.  See  note  at  beginning  of  this 
title. 

Purchase  and  sale  of  real  estate. 

Sec.  640.     Any  such  association  may  purchase  at  any  sale, 
2     public  or  private,  any  real  estate  upon  which  it  may  have  a 
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3  mortgage,  judgment,  lien,  or  other  incumbrance,  or  in  which 

4  it  may  have  an  interest;  and  may  sell,  convey,  lease,  or  mort- 

5  gage  the  same  at  pleasure,  to  any  person  or  persons. 

Borrowing  money. 

Sec.  641.    Any  association  organized  or  existing  and  con- 

2  ducting  business  in  pursuance  of  the  provisions  of  this  title 

3  may  borrow  money  for  the  purpose  of  making  loans  or  pay- 

4  ing  withdrawals. 

Profits  and  losses. 

Sec.  642.     Profits  and  losses  shall  be  apportioned  at  least 

2  annually,  and  shall  be  apportioned  to  all  the  shares  in  each 

3  series  outstanding  at  the  time  of  such  apportionment,  accord- 

4  ing  to  the  actual  value  of  such  shares  as  distinguished  from 

5  their  withdrawal  value. 

Membership. 

Sec.  643.     Any  person    of    full  age  and  sound  mind. may 

2  become  a  member  of  the  association  by  taking  one  or  more 

3  shares  therein,  and  subscribing  to  the  by-laws,  and  annexing 

4  to  his  signature  his  post-oflSce  address.     A  minor  may  hold 

5  shares  in  the  name  of  the  parent,  guardian,  or  next  friend  as 

6  trustee. 

CoMMissiONBBS'  NoTE :  The  last  clause  of  the  above  section,  providing  for 
the  exemption  of  $1,000  worth  of  stock,  has  been  stricken  out,  as  the  Commis- 
sioners have  prepared  an  amendment  to  section  670,  Code  of  Civil  Proce- 
dure, so  as  to  include  said  provision  therein. 

Annual  report  and  what  it  shall  contain. 

Sec  644.     Every  building  and  loan  association  doing  busi- 

2  ness  in   this  state  shall,  once  in   every  year,  to  wit :  within 

3  thirty  days  after  the  expiration  of  its  annual  fiscal  term,  make 

4  a  report,  in  writing,  to  the  commissioners  of  building  and  loan 

5  associations,  verified  by  the  oath  of  its  president  and  secretary, 

6  showing  accurately  the  financial  condition  of  such  association 

7  at  the  close  of  said  term.     The  report  shall  be  in  such  form  as 

8  the  commissioners  shall  prescribe,  upon  blanks  by  them  fur- 

9  nished  for  that  purpose,  and  shall  specify  the  following  partic- 

10  ulars,  namely*:  name  of  the  corporation,  place  where  located, 

11  authorized  capital  stock,  amount  of  stock  paid  in,  the  names  of 

12  the  directors,  the  amount  of  capital  stock  held  by  each,  the 

13  amount  due  to  shareholders,  the  amount  and  character  of  all 

14  other  liabilities,  cash  on  hand,  and  the  number  and  value  of 

15  shares  in  each  and  every  series  of  stock  issued  by  the  associa- 

16  tion.     All  monev  received  or  disbursed   by  such  association 
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17  shall  be  duly  accounted  for.     Any  association  failing  to  file 

18  the  annual  report  within  the  time  specified  herein,  shall  be 

19  subject  to  a  penalty  of  ten  dollars  per  day  for  each  and  every 

20  day  such  report  shall  be  delayed  or  withheld.     Every  associa- 
2X  tion  shall  make  such  further  reports  as  the  said  commissioners 

22  may  require,  and  said  commissioners  may,  at  any  time,  exam- 

23  ine  into  the  afiairs  of  any   and  every  of  said  associations. 

24  Any  person  willfully    swearing  falsely  in  making  or  verify- 

25  ing  said  or  any  reports  required   by   the   provisions  of   this 

26  section,  shall  be  guilty  of  perjury. 

CoHHissiONSBs'  NoTB :  This  section  was  drawn  chiefly  from  section  18  of 
the  act  creating  the  hoard  of  commissioners  of  huilding  and  loan  associa- 
tions (Stats.  1895, 108).  The  provisions  as  to  farther  reports  and  as  to  false 
swearing  are  from  section  644,  as  amended  in  189L  (Stats.  1891,  252).  See  also 
note  to  section  639,  ante. 

Collection  of  fines  or  forfeitures,  and  deposit  of  same. 

Sec.  644a.    The  collection  of  all  moneys  assessed,  as  herein 

2  provided,  for  the  annual  expenses,  or  forfeitable  as  fines  for 

3  failure  to  make  reports  as  herein  specified,  and  due  from  any 

4  corporation  or  association  coming  within  the  provisions  of  this 

5  title,  may  be  enforced  by  an'  action  instituted  in  any  court  of 

6  competent  jurisdiction,  and  all  moneys  collected  or  received  by 

7  the  commissioners  for  building  and  loan  associations  shall  be 

8  deposited  with  the  state  treasurer,  to  the  credit  of  a  fund  to  be 

9  known  and  designated  "  building  and  loan  association  inspec- 
10  tion  fund." 

CoMMissioNBBs'  NoTB :  The  original  of  this  and  the  following  section 
were  sections  16  and  17  of  an  act  creating  a  hoard  of  building  and  Oan  com- 
missioners (Stats.  1893,  229). 

Shall  not  transact  business  without  license. 

Sec.  6446.     No  association  shall  transact  business  in  this 

2  state  without  first  procuring  from  the  commissioners  of  build- 

3  ing  and  loan  associations  a  certificate  of  authority  or  license 

4  to  do  BO.     To  procure  such  authority  it  must  file  with  the  said 

5  commissioners  a  certified  copy  of  its  articles  of  incorporation, 

6  constitution,  and  by-laws,  and  all  other  printed  rules  and  regu- 

7  lations  relating  to  its  methods  of  conducting  business,  and  of 

8  all  subsequent  amendment  or  changes  thereto,  and  otherwise 

9  comply  with  all  requirements  of  law.     No  association,  after 

10  the  expiration  of  the  term  for  which  a  license  has  been  granted 

11  to  it  by  the  commissioners  of  building  and  loan  associations 

12  shall  continue  to  transact  the  business  of  a  building  and  loan 

13  association  without  first  procuring  from  said  commissioners  a 

14  renewal  of  such  license  on  the  terms  provided  for  in  this  title  ; 
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15  and  any  corporation  violating  this  provision  shall  forfeit  the 

16  sum  of  ten  dollars  per  day  during  the  continuance  of  the 

17  offense ;   and  any  violation  of  this  section  by  any  officer  of  such 

18  association  shall  be  a  misdemeanor. 

C0MMI8810NXB8'  NoTB :    See  note  to  preceding  section. 
Foreign  corporations,  deposit  by. 

Sec.  645.     No  mutual  building    and   loan   association,   or 

2  company,  association,  or  corporation  organized  under  the  laws 

3  of  any  other  state  or  territory  or  country  to  carry  on  a  busi- 

4  nesB  of  a  like  character  to  that  authorized  by  this  title,  shall 

5  be  allowed  to  do  business  or  to  sell  their  stock  in  this  state 

6  without  first  complying  with  the  provisions  of  section  358a  of 

7  this  code,  and  having  deposited  with  the  state  controller  the 

8  sum  of  fifty  thousand  dollars  in  money,  or  county  or  municipal 

9  bonds    of  this   state,  or   in   first  mortgages  upon  real  estate 

10  located  within  this  state,  as  a  guarantee  fund  for  the  protection 

11  and  indemnity  of  residents  of  the  state  of  California,  with 

12  whom  such  companies,  associations,  or  corporations  shall  do 

13  business ;  the  fund  so  deposited  to  be  paid  by  the  custodian 

14  thereof  to  the  residents  of  California  only,  and  not  then  until 

15  proof  of  claim  by  final  judgment   has   been   filed  with   the 

16  custodian  of  said  fund  against  such  foreign  company,  associa- 

17  tion,  or  corporation.     Any  of  the  securities  so  deposited  may 

18  be  .withdrawn  at  any  time  upon  others,  herein  provided  for,  of 

19  like  amount,  being  substituted  in  lieu  thereof.     Any  person  or 

20  persons  who  shall  be  found  in  this  state  as  agent,  or  in  any 

21  other  capacity,  representing  such  foreign  company,  association, 

22  or  corporation,  which  has  not  complied  with  the  provisions  of 

23  this  section  shall  be  deemed   guilty  of  a   misdemeanor,   and 

24  upon  conviction  shall  be  punished  by  a  fine  not  exceeding  one 

25  thousand  dollars,  or  by  imprisonment  in  the  county  jail  not 

26  exceeding  twelve  months,  or  by  both  such  fine  and  impris- 

27  onment. 

Electing  to  continue  business. 

Sec.  646.     Any  building  and  loan  association,  now  existing 

2  and  heretofore  incorporated,  desiring  to  continue  its  existence 

3  under  the  provisions  of  this  title,  may  do  so  if  the  holders  of  a 

4  majority  of  the  stock  at  their  regular  annual  meeting,  or  at  a 

5  special  meeting  of  the  stockholders  called  for  that  purpose, 

6  shall  so  elect.     The  notice  of  the  meeting,  whether  regular  or 

7  special,  shall  state  as  one  of  the  objects  of  the  meeting  to  vote 

8  on  the  question  whether  the  corporation  shall  continue  its  ex- 

9  istence  under  the  provisions  of  this  title;  and  the  notice  of 
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10  meeting  shall  be  published  as  required  by  sectiou  301 ;  and  in 

11  addition  thereto  a  similar  notice  shall  be  mailed  to  each  stock- 

12  holder  at  his  post-office  address.     Within  thirty  days  after  the 

13  holders  of  a  majority  of  the  stock  at  any  such  meeting  have 

14  voted  to  continue  the  existence  of  the  corporation  under  the 

15  provisions  of  this  title,  the  secretary  of  the  corporation  shall, 

16  under  oath,  make  and  subscribe,  as  such  secretary,  a  certificate 

17  in  writing  stating  the  calling  of  such  meeting,  the  fact  that  the 

18  holders  of  a  majority  of  the  stock  voted  to  continue  the  exiet- 

19  ence  of  the  corporation  under  this  title,  which  shall  be  filed  in 

20  the  office  of  the  county  clerk  in  which  its  original  articles  of 

21  incorporation  have  been  filed,  and  shall  file  in  the  office  of  the 

22  secretary  of  state  a  certified  copy  thereof  according  to  the  pro- 

23  visions  of  section  296;  and  the  secretary  of  state  shall  issue 

24  his  usual  certificate  as  provided  in  said  section.     Thereupon 

25  such  corporation  shall  be  subject  to  all  the  provisions  of  this 

26  title,  as  though  originally  incorporated  under  the  provisions 

27  hereof,  except  that  no  change  in  its  name  or  amount  of  capital 

28  stock  shall  be  made;  but  the  name  shall  be  the  same  as  con- 

29  tained  in  the  original  articles. 

Definition  of. 

Sec.  647.     The    name    **building    and    loan    association," 

2  and  all  reference  to  the  same  as  '^association"  or  **associa- 

3  tions,"  as  used  in  this  title,  shall   include  all  corporations, 

4  societies,  or  organizations,  investment  companies,  or  associa- 

5  tions,  or  persons,  whether  organized  in  this  state  or  represented 

6  by  agents,  doing  a  savings  and  loan  or  investment  business, 

7  and  which  are  not  under  the  direct  supervision  of  the  bank 

8  commissioners   or  the  insurance  commissioner,  and  whether 

9  issuing  certificates  of  stock  which  mature  at  a  time  fixed  in 

10  advance  or  not,  and  shall  also  include  any  association  or  com- 

11  pany  which  is  based  on  the  plan  of  building  and  loan  associa- 

12  tions,  and  which  contains  features  similar  to  such  associations. 

CoMMissiONBBs'  NoTB :  The  original  of  this  section  was  section  20  of 
the  act  creating  the  board  of  building  and  loan  commissioners  (Stats.  1893, 
229).  Old  section  QiSyi  is  omitted  for  the  reason  that  the  act  therein 
referred  to,  from  the  operation  of  which  the  provisions  of  this  title  were 
excepted,  was  repealed  by  the  act  of  March  31, 1897  (Stats.  1897,  243). 
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TITLE  XYII. 

COLLEGES  AND  SEMINARIES  OF  LEARNING. 

Section  649.    Articles  of  incorporation. 

650.  Board  of  trustees. 

651.  Existing  institations. 

Articles  of  incorporation. 

Sec.  649.     Any  number  of  persons  who  may  desire  to  estab- 

2  lish  a  college  or  seminary  of  learning  may  incorporate  them- 

3  selves  as  provided  in  this  part,  except  that  in  lieu  of  the 

4  requirements  of  section  290,  the  articles  of  incorporation  shall 

5  contain: 

6  1.  The  name  of  the  corporation; 

7  2.  The  purpose  for  which  it  is  organized; 

8  3.  The  place  where  the  college  or  seminary  is  to  be  con- 

9  ducted; 

10  4.  The  number  of  its  trustees,  which  shall  not  be  less  than 

11  five  nor  more  than  fifteen,  and  the  names  and  residences  of 

12  the  trustees.     The  term  for  which  the  trustees  may  and  their 

13  successors  are   to  hold   office  may  also  be  stated.     If  it  is 

14  desired  that  the  trustees,  or  any  portion  of  them,  shall  belong 

15  to  any  organization,  society,  or  church,  such  limitation  shall 

16  be  stated; 

17  5.  The  names  of  those  who  have  subscribed  money  or  prop- 

18  erty  to  assist  in  founding  the  seminary  or  college,  together 

19  with  the  amount  of  money  and  description  of  property  sub- 
20.     scribed. 

Board  of  trustees. 

Sec  650.     Unless  otherwise  provided    in    the    articles    of 

2  incorporation,  the  board  of  trustees  shall,  as  soon  as  organized, 

3  so  classify  themselves  that  one  fifth  of  their  number  shall  go 

4  out  of  office  every  year,  and  thereafter  the  trustees  shall  hold 
6     office  for  five  years.     A  majority  of  the  trustees  shall  consti- 

6  tute  a  quorum  for  the  transaction  of  business,  and  the  office  of 

7  the  corporation   shall  be   at  the  college  or  seminary.     The 

8  trustees  shall  have  power: 

9  1.  To  elect,  by  ballot,  annually  one  of  their  number  as  pres- 

10  ident'df  the  board; 

11  2.  Upon  the  death,  removal  out  of  the  state,  or  other  vacancy 

12  in  the  office,  or  expiration  of  the  term  of  any  trustee,  to  elect 

13  another  in  his  place;  provided ,  that  where  there  are  graduates 

14  of  the  institution,  such  graduates  may,  under  such  rules  as  the 

15  board  shall  prescribe,  nominate  persons  to  fill  vacancies  in  the 
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16  board  of  trustees.     Such  nominations  shall  be  considered  by 

17  the  board,  but  it  may  reject  any  or  all  such  nominations  and 

18  of  its  own  motion  appoint  others; 

19  3.  To  elect  additional  trustees;  provided,  the  whole  number 

20  elected  shall  never  exceed  fifteen  at  any  one  time; 

21  4.  To  declare  vacant  the  seat  of  any  trustee  who  shall  absent 

22  himself  from  eight  succeeding  meetings  of  the  board; 

23  5.  To  receive  and  hold,  by  purchase,  gift,  devise,  bequest,  or 

24  grant,  real  or  personal  property,  for  educational  purposes,  con- 

25  nected  with  the  corporation,  or  for  the  benefit  of  the  institu- 

26  tion; 

27  '6.  To  sell,  mortgage,  lease,  and  otherwise  use  and  dispose  of 

28  the  property  of  the  corporation  in  such  manner  as  they  shall 

29  deem  most  conducive  to  the  prosperity  of  the  corporation; 

30  7.  To  direct  and  prescribe  the  course  of  study  and  discipline 

31  to  be  observed  in  the  college  or  seminary;  « 

32  8.  To  appoint  a  president  of  the  college  or  seminary,  who 

33  shall  hold  his  office  during  the  pleasure  of  the  trustees; 

34  9.  To  appoint  such  professors,  tutors,  and  other  officers  as 

35  they  shall  deem  necessary,  who  shall  hold  their  offices  during 

36  the  pleasure  of  the  trustees; 

37  10.  To  grant  such  literary  honors  as  are  usually  granted  by 

38  any  university,  college,  or  seminary  of  learning  in  the  United 
89  States,  and  in  testimony  thereof  to  give  suitable  diplomas 

40  under  their  seal,  and  the  signature  of  such  officers  of  the  cor- 

41  poration  and  the  institution  as  they  shall  deem  expedient; 

42  11.  To  fix  salaries  of  the  president,  professors,  and  other  offi- 

43  cers  and  employes  ot  the  college  or  seminary; 

44  12.  To  make   all   by-laws  and   regulations   necessary   and 

45  proper  to  carry  into  effect  the  preceding  powers,  and  necessary 

46  to  advance  the  interest  of  the  college  or  seminary ;  provided^ 

47  that  no  by-laws  or  regulations  shall  conflict  with  the  constitu- 

48  tion  or  laws  of  the  United  States,  or  of  this  state. 

Existing  institutions. 

Sec.  651.     Any  educational  corporation  or  body  claiming  to 

2  be  such  now  existing,  may,   by  a  majority  vote  of  its  trus- 

3  tees,  ^t  special  meeting  called  for  that  purpose,  and  of  which 

4  due  notice  shall  be  given  to  each  trustee,  convey  all  its  prop- 

5  erty,  rights,  and  franchises  to  a  corporation  organ^^zed  under 

6  this  title.     The  fact  that  due  notice  of  the  melBting  was  given 

7  to  each  trustee  shall  be  conclusively  proven  by  the  entries  in 

8  the  minutes  of  the  corporation  or  body  making  the  convey- 

9  ance.     Said  minutes  shall   be  certified  to  be  correct  by  the 
10  president  and  secretary.                                                     ' 
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TITLE  XYIII. 

CONSOLIDATION   OP  COLLEGES   AND  INSTITUTIONS 

OP  HIGHER  EDUCATION. 

Section  652.    Societies  and  organizations  authorized  to  consolidate, 
653.    Transfer  of  property. 

Societies  and  organizations  authorized  to  consolidate. 

Sec.  662.     Whenever  any  benevolent,  religious,  or  fraternal 

2  organization  or  society,  having  a  grand  lodge,  assembly,  con- 

3  ference,  or  other  legislative  or  representative  head,  in  the  state 

4  of  California,  having  two  or  more  colleges  or  institutions  of 

5  higher  education  under  its  patronage,  shall,  for  the  purpose  of 

6  greater  efficiency  and  simplicity  in  the  administration  of  its 

7  educational  interests,  desire  to  consolidate  such  institutions 

8  under  one  managetnent,  such  organization  or  society  .shall  be 

9  and  is  authorized  to  consolidate  such  institutions  under  one 

10  management  by  complying  with  the  following  provisions: 

11  1.  Such  grand  lodge,  assembly,  conference,  or  other  legis- 

12  lative  or  representative  head,  having  authorized  a  consolidation 

13  of  its  institutions,  a  new  corporation  shall  be  formed.     The 

14  board  of  trustees  of  the  new  corporation  shall  at  first  consist 

15  of  the  persons  constituting  the  boards  of  trustees  of  the  several 

16  institutions,  respectively,  thus  consolidated,  and  others;  pro- 

17  vided,  the  number  of  trustees  shall  not  exceed  forty-five.     The 

18  board  of  trustees  shall  be  so  classified  that  the  term  of  office 

19  of  one  third  of  its  number  shall  expire  each  year;   the  suc- 

20  cessors  of  such  trustees,  as  their  terms  expire,  shall  be  elected 
21^  by  such  grand  lodge,  assembly,  conference,  or  other  legislative 

22  or  representative  head,  at  its  annual  meeting; 

23  2.  The  said  board  of  trustees  shall  report  annually  to  the 

24  grand  lodge,  assembly,  conference,  or  other  legislative  or  repre- 

25  sentative  head  controlling  it,  the  condition  of  ajffairs  of  such 

26  corporation,  and  the  amount  and  manner  of  its  receipts  and 

27  expenditures. 

Transfer  of  property. 

Sec.  653.    The  several  boards  of  trustees  of  the  institutions 

2  thus   consolidated    shall  be   and   are  hereby  authorized  and 

3  directed  to  transfer  all  property,  real  and  personal,  held  by 

4  them,  to  the  new  corporation,  as  herein  constituted,  together 

5  with  all  powers,  privileges,  and  authority  conferred  upon  or 
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6  enjoyed  by  them,  under  their  respective  charters  or  acts  of 

7  incorporation.    The.  new  corporation  receiving  such  property 

8  shall  assume  all  indebtedness  and  liabilities  of  such  institu- 

9  tions  as  are  thus  consolidated,  but  shall  not  transfer  such 

10  property  from  one  location  to  another,  except  by  an  afSirma- 

11  tive  vote  of  not  less  than  three  fourths. of  the  said  board  of 

12  trustees  of  the  new   corporation,  nor  divert  specific  grants, 

13  donations,  or  bequests  from  the  purposes  for  which  such  grants, 

14  donations,  or  bequests  were  made.     After  the  boards  of  trus- 

15  tees  have  conveyed  the  property,  real  and   personal,  of  the 

16  various  institutions,  to  the  new  corporation,  as  hereinabove 

17  provided,  and  the  same  has  been  accepted  by  the  said  newcor- 

18  poration,  then  the  franchises  held  by  the  corporations  thus 

19  consolidating  shall  cease,  and  the  said  corporations  shall  be 

20  thereby  dissolved. 
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DIVISION  SECOND. 

Part  I.     PROPERTY  IN  GENERAL.     [654-749.] 

II.     REAL  OR  IMMOVABLE  PROPERTY.   [755-871.] 
IIL    PERSONAL  OR  MOVABLE  PROPERTY.     [946- 

985.] 
IV.     ACQUISITION  OF  PROPERTY.     [1000-1425.] 


P^HT  I. 

PROPERTY  IN  GENERAL. 

Title  I.    Nature  of  Ppoperty.     [654-663.] 
IL    Ownersbip.     [669-742.] 
III.     General  Definitions.     [748-749.] 

TITLE   L 

NATURE  OP  PROPERTY. 

Section  654.  Property  defined. 

665.  In  what  property  may  exist. 

656.  Wild  animals. 

657.  Real  and  personal. 

658.  Real  property. 

659.  Land. 

660.  Fixtures. 

661.  Fixtures  attached  to  mines. 

662.  Appurtenances. 

663.  Personal  property. 

Property  defined. 

Sec.  654.     The  ownership  of  a  thing  is  the  right  of  one  or 

2  more  persons 'to  possess  and  use  it  to  the  exclusion  of  others. 

3  In  this  code,  the  thing  of  which  there  may  be  ownership  is 

4  called  property. 

In  what  property  may  exist. 

Sec  655.     There  may  be  ownership  of  all  inanimate  things 

2  which  are  capable  of  appropriation  or  of  manual  delivery;  of 

3  all  domestic  animals;  of  all  obligations;  of  such  products  of 

4  labor  or  skill  as  the  composition  of  an  author,  the  good  will  of 
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5  a  business,  trademarks  or  signs,  and  of  rights  created  or  granted 

6  by  statute. 

Wild  animals. 

Sec.  656.     Animals  wild  by  nature  are  the  subjects  of  owner- 

2  ship,  while  living,  only  when  on  the  land  of  the  person  claim- 

3  ing  them,  or  when  tamed,  or  taken  and  held  in  possession,  or 

4  disabled  and  immediately  pursued. 

Real  and  personal. 

Sec.  657.     Property  is  either: 

2  1.  Real  or  immovable;  or, 

3  2.  Personal  or  mdvable. 

Real  property. 

Sec.  658.     Real  or  immovable  property  consists  of: 

2  1.  Land; 

3  2.  That  which  is  aflSxed  to  land; 

4  3.  That  which  is  incidental  or  appurtenant  to  land; 

5  4.  That  which  is  immovable  by  law. 

Land. 

Sec  659.     Land  is  the  solid  material  of  the  earth,  whatever 

2  may  be  the  ingredients  of  which  it  is  composed,  whether  soil, 

3  rock,  or  other  substance. 

Fixtures. 

Sec.  660.     A  thing  is  deemed  to  be  affixed  to  land  when  it 

2  is  attached  to  it  by  roots,  as  in  the  case  of  trees,  vines,  or 

3  shrubs,  or  imbedded  in  it,  as  in  the  case  of  walls;  or  perma- 

4  nently  resting  upon  it,  as  in  the  case  of  buildings;  or  per- 

5  manently  attached  to  what  is  thus  permanent,  as  by  means  of 

6  cement,  plaster,  nails,  bolts,  or  screws. 

Fixtures  attached  to  mines.  i 

Sec  661.     Sluice-boxes,  flumes,  hose,  pipes,  railway  tracks, 

2  cars,  blacksmith  shops,  mills,  and  all  other  machinery  or  tools 

3  used  in  working  or  developing  a  mine,  are  to  be  deemed  affixed 

4  to  the  mine. 

Appurtenances . 

Sec  662.     A  thing  is  deemed  to  be  incidental  or  appurte- 

2  nant  to  land  when  it  is  by  right  used  with  the  land  for  its 

3  benefit;  as  in  the  case  of  a  way,  or  watercourse,  or  of  a  passage 

4  for  light,  air,  or  heat  from  or  across  the  land  of  another. 

Personal  property. 

Sec.  663.     Every  kind  of  property  that  is  not  real  is  per- 
2     sonal. 
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TITLE  II. 

OWNERSHIP. 

Chapter  I.  Owners.     [669-672.] 

II.  MoDiS'icATioNS  OP  Ownership.     [678-726.] 

IH.  Rights  of  Owners.     [732-733.] 

IV.  Termination  of  Ownership.     [739-742.] 

CHAPTER  I. 
owners. 

Section  669.    Ownership. 

670.  Property  of  the  state. 

671.  Who  may  own  property. 

671a.  Aliens,  rights  of  with  respect  to  property. 

672.  Aliens  inheriting  must  claim  within  five  years. 

Ownership. 

Sec.  669.  All  property  has  an  owner,  whether  that  owner  is 
"2  the  state,  and  the  property  public,  or  the  owner  an  individual, 
5  and  the  property  private.  The  state  may  also  hold  property, 
4     as  a  private  proprietor. 

Property  of  the  state. 

Sec.  670.    The  state  is  the  owner  of  all  land  below  tide- 

2  water,  and  below  ordinary  high-water  mark,  bordering  upon 

3  tide- water  within  the  state;   of  all  land  below  the  water  of  a 

4  navigable  lake  or  stream;  of  all  property  lawfully  appropriated 

5  by  it  to  its  own  use;  of  all  property  dedicated  to  the  state,  and 

6  all  property  of  which  there  is  no  other  owner. 

Who  may  own  property. 

Sec.  671.  Any  citizen  of  this  state,  or  of  the  United  States, 
"2  may  take,  hold,  and  dispose  of,  property,  real  or  personal, 
3     within  this  state. 

Aliens,  rights  of  with  respect  to  property. 

Sec.  671a.     Foreigners  of  the  white  race,  or  of  African  descent, 

2  eligible  to  become  citizens  of  the  United  States  under  the  natu- 

3  ralization  laws  thereof,  while  bona  fide  residents  of  this  state, 

4  shall  have  the  same  rights  in  respect  to  the  acquisition,  posses- 

5  sion,  enjoyment,  transmission,  and  inheritance  of  all  property 
•6     other  than  real  estate  as  native-born  citizens],  provided^  thsit 
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7  such  aliens  owning  real  estate  at  tha  time  of  the  adoption  of 

8  this  code  may  remain  such  owners. 

Commission  BBS'  Notb:  The  Commissioners  have  amended  section  671,  and 
added  a  new  section  to  be  known  as  section  671a,  so  as  to  make  this  code  con- 
form to  and  carry  out  the  requirements  of  the  amendment  to  section  17, 
Article  I,  of  the  constitution,  as  adopted  November  6, 1894,  it  being  their  duty 
under  the  act  creating  the  commission.  It  wiU  be  observed  that  said 
amendment  to  the  constitution  also  gives  the  i>ower  to  regulate  the  succes- 
sion and  disposition  of  property  inherited  by  non-resident  aliens.  But 
this  power  seems  to  be  discretionary  with  the  legislature,  so  the  Commis- 
sioners merely  call  attention  to  such  power  in  that  regard. 

Aliens  inheriting  must  claim  within  five  years, 

Sec.  672.     If  a  non-resident  alien  takes  by  succession,  he 
«  2    must  appear  and  claim  the  property  within  five  years  from  the 

3  time  of  succession,  or  be  barred.     The  property  in  STlch  case  is 

4  disposed  of  as  provided  in  Title  VIII,  Part  III,  Code  of  Civil 

5  Procedure. 

CHAPTER  II. 

MODIFICATIONS  OF   OWNERHSIP. 

Abticlb  I.  Interests  in  Property.    [678-703.] 

II.  Conditions  of  Ownership.    [707-711.] 

III.  Restraints  upon  Alienation.    [715-718.] 

IV.  Accumulations.    [722-726.] 

ARTICLE  I. 
interests  in  property. 

Section  678.  Ownership,  absolute  ot  qualified. 

679.  When  absolute. 

680.  V^hen  qualified. 

681.  Several  ownership  defined. 

682.  Ownership  of  several  persons. 

683.  Joint  interest  defined. 

684.  Partnership  interest  defined. 
686.  Interest  in  common  defined. 

686.  What  interests  are  in  common. 

687.  Community  property  defined. 

688.  Interests  as  to  time. 

689.  Present  interest  defined. 

690.  Future  interest  defined. 

691.  Perpetual  interest  defined. 

692.  Limited  interest  defined. 

693.  Kinds  of  future  interests. 

694.  Vested  interests  defined. 

695.  Contingent  interests  defined. 

696.  Two  or  more  future  interests. 

697.  Certain  future  interests  not  to  be  void. 

698.  Posthumous  children. 

699.  Future  interests,  pass,  how. 

700.  Mere  possibility  not  deemed  an  interest* 

701.  Interests  in  real  property. 

702.  Same. 

703.  What  future  interests  are  recognized. 
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Ownership,  absolute  or  qualified. 

Sec.  678.     The  ownership  of  property  is  either: 

2  1.  Absolute;  or,  . 

3  2.  Qualified. 

When  absolute. 

Sec.  679.    The  ownership  of  property,  is  absolute  when  a 

2  single  person  has  the  absolute  dominion  over  it,  and  may  use 

3  or  dispose  of  it  according  to  his  pleasure,  subject  only  to  gen- 

4  eral  laws. 

When  qualified. 

Sec.  680.     The  ownership  of  property  is  qualified: 

1.  When  it  is  shared  with  one  or  more  persons. 

2.  When  the  time  of  enjoyment  is  deferred  or  limited. 

3.  When  the  use  is  restricted. 

Several  ownership  defined. 

Sec.  681.     The  ownership  of  property  by  a  single  person  is 
2    designated  as  a  sole  or  several  ownership. 

Ownership  of  several  persons. 

Sec.  682.     The  ownership  of  property  by  several  persons  is 

2  either: 

3  1.  Of  joint  interests ; 

4  2.  Of  partnership  interests ; 

5  3.  Of  interests  in  common  ; 

6  4.'  Of  community  interest  of  husband  and  wife. 

Joint  interest  defined. 

Sec.  683.     A  joint  interest  is  one  owned  by  several  persons 

2  in  equal  shares,  by  a  title  created  by  a  single  will  or  transfer, 

3  when  expressly  declared  in  the  will  or  transfer  to  be  a  joint 

4  tenancy,  or  when  granted  or  devised  to  executors  or  trustees  as 

5  joint  tenants. 

Partnership  interest  defined. 

Sec.  684.     A  partnership  interest  is  one  owned  by  several 
2     persons  in  partnership,  for  partnership  purposes. 

Interest  in  common  defined. 

Sec.  685.     An  interest  in  common  is  one  owned  by  several 
2     persons,  not  in  joint  ownership  or  partnership. 

What  interests  are  in  common. 

Sec.  686.     Every  interest  created  in  favor  of  several  persons 
2     in  their  own  right  is  an  interest  in  common,  unless  acquired  by 
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3  them  in  partnership,  for  partnership  purposes,  or  unless  declared 

4  in  its  creation  to  be  a  joint  interest,  as  provided  in  section  683, 
6    or  unless  acquired  as  community  property. 

Community  property  defined. 

Sec.  687.     Subject  to  the  provisions  of  section  164,  commu- 

2  nity  property  is  property  acquired  by  husband  and  wife,  or 

3  either,  during  marriage,  when  not  acquired  as  the  separate 

4  property  of  either. 

CoMMissioNBBs'  NoT& :    The  amendment  to  section  687  is  made  to  har- 
monize same  with  section  164  of  this  code. 

Interests  as  to  time. 

Sec.  688.     In  respect  to  the  time  of  enjoyment,  an  interest 

2  in  property  is  either: 

3  1.  Present  or  future;'  and, 

4  2.  Perpetual  or  limited. 

Present  interest  defined. 

Sec  689.    A  present  interest  entitles  the  owner  to  the  im- 
2    mediate  possession  of  the  property. 

Future  interest  defined. . 

Sec  690.     A  future  interest  entitles  the  owner  to  the  posses- 
2     sion  pf  the  property  only  at  a  future  period. 

Perpetual  interest  defined. 

Sec  691.     A  perpetual  interest  has  a  duration  equal  to  that 
2     of  the  property. 

Limited  interest  defined. 

Sec  692.     A  limited  interest  has  a  duration  less  than  that 
2     of  the  property. 

Kinds  of  future  interests. 

Sec  693.     A  future  interest  is  either: 

2  1.  Vested;  or, 

3  2.  Contingent. 

Vested  interests  defined. 

Sec  694.     A  future  interest  is  vested  when  there  is  a  person 

2  in  being  who  would  have  a  right,  defeasible  or  indefeasible,  to 

3  the  immediate  possession  of  the  property,  upon  the  ceasing-  of 

4  the  intermediate  or  precedent  interest. 

Contingent  interests  defined. 

Sec  695.     A  future  interest  is  contingent,  whilst  the  person 

2  in  whom,  or  the  event  upon  which,  it  is  limited  to  take  effect 

3  remains  uncertain. 
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Two  or  more  fatnre  interests. 
Sec.  696.    Two  or  more  future  interefits  may  be  created  to 

2  take  effect  in  the  alternative,  so  that  if  the  first  in  order  fails 

3  to  vest,  the  next  in  succession  shall  be  substituted  for  it,  and 

4  take  effect  accordingly. 

Certain  future  interests  not  to  be  void. 

Sec  697.    A  future  interest  is  not  to  be  void  merely  because 
2    of  the  improbability  of  the  contingency  on  which  it  is  limited 
<  S    to  take  effect. 

Posthumous  children. 

Sec.  698.    When  a  future  interest  is  limited  to  successors, 

2  heirs,  issue,  or  children,  posthumous  children  are  entitled  to 

3  take  in  the  same  manner  as  if  living  at  the  death  of  their 

4  parent. 

Future  interests,  pass,  how. 

Sec  699.    Future  interests  pass  by  succession,  will,  and 
2     transfer,  in  the  same  manner  as  present  interests. 

Mere  possibility  not  deemed  an  interest. 

Sec.  700.    A  mere  possibility,  such  as  the  expectancy  of  an 
2     heir  apparent,  is  not  to  be  deemed  an  interest  of  any  kind. 

Interests  ^  real  property. 

Sec  701.    In  respect  to  real  or  immovable  property,  the 

2  interests  mentioned  in  this  chapter  are  denominated  estates, 

3  and  are  specially  named  and  classified  in  Part  II  of  this  divis-  ^ 

4  ion. 

Same. 

Sec.  702.     The  names  and  classification  of  interests  in  real 
2     property  have  only  such  application  to  interests  in  personal 

5  property  as  in  this  division  of  the  code  is  expressly  provided. 

What  future  interests  are  recognized. 

Sec.  703.    No  future  interest  in  property  is  recognized  by 
2     the  law,  except  such  as  is  defined  in  this  division  of.  the  code. 

ARTICLE  II.  • 

CONDITIONS  OF  OWNKBSHIP. 

.gOP  Section  707.  Fixing  the  time  of  enjoyment. 

^  ig  708.  Conditions  defined.  , 

''   .  ,  700.  Certain  conditions  precedent  void. 

g*^^  710.  Conditions  restraining  marriage  void. 

711.  Conditions  restraining  alienation  void. 

Fixing  the  time  of  enjoyment. 

Sec.  707.    The  time  when  the  enjoyment  of  property  is  to 

2     begin  or  end  may  be  determined  by  computation,  or  be  made 
15— cc 
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3  to  depend  on  events.     In  the  latter  case,  the  enjoyment  is  said 

4  to  be  upon  condition. 

Conditions  defined. 

Sec.  708.    Conditions  are  precedent  or    subsequent.    The 
2    former  fix  the  beginning,  the  latter  the  ending,  of  the  right. 

Certain  conditions  precedent  void. 

Sec.  709.    If  a  condition  precedent  requires  the  performance 

2  of  an  act  wrong  of  itself,  the  instrument  containing  it  is  so  far 

3  void,  and  the  right  cannot  exist.     If  it  requires  the  performance 

4  of  an  act  not  wrong  of  itself,  but  otherwise  unlawful,  the  instru- 

5  ment  takes  efiect  and  the  condition  is  void. 

Conditions  restraining  marriage  void. 

Sec  710.     Conditions   imposing   reetraints  upon  marriage, 

2  except  upon  the  marriage  of  a  minor,  are  void;  but  this  does 

3  not  affect  limitations  where  the  intent  was  not  to  forbid  mar-  - 

4  fiage,  but  only  to  give  the  use  until  marriage. 

Conditions  restraining  alienation  void. 

Sec.  711.     Conditions  restraining  alienation,  when'repug- 
2  *  nant  to  the  interest  created,  are  void. 

ARTICLE    III.     ' 

BESTBAINTS  UPON  ALIKNATION. 

Section  716.  How  long  it  may  be  suspended. 

716.  Future  interests  void,  which  suspend  power  of  alienation. 

717.  Leases  of  agricultural  land  for  over  ten  years,  void. 

718.  Leases  of  city  lots  for  over  twenty  years,  void. 

How  long  it  may  be  suspended. 

Sec.  715.     The  absolute  power  of  alienation  cannot  be  sus- 

2  pended,  by  any  limitation  or  condition  whatever,  for  a  longer 

3  period  than  during  the  continuance  of  the  lives  of  persons  in 

4  being  at  the  creation  of  the  limitation  or  condition,  except  in 

5  the  single  case  mentioned  in  section  772. 

Future  interests  void,  which  suspend  power  of  alienation. 

Sec.  716.     Every  future  interest  is  void  in  its  creation  which, 

2  by  any  possibility,  may  suspend  the  absolute  power  of  alienation 

3  for  a  longer  period  than  is  prescribed  in  this  chapter.     Such 

4  power  of  alienation  is  suspended  when  there  are  no  persons  in 

5  being  by  whom  an  absolute  interest  in  possession  can  be  con- 

6  veyed. 
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Leases  of  agricultural  land  for  over  ten  years,  void.     • 

Sec.  717.    No  lease  or  grant  of  land  for  agricultural  pur- 

2  poses  for  a  longer-  period  than  ten  years,  in  which  shall  be 

3  reserved  any  rent  or  service  of  any  kind,  shall  be  valid. 

Leases  of  city  lots  for  over  twenty  years,  void. 

Sec  718.     No  lease  or  grant  of  any  town  or  city  lot  for  a 

2  longer  period  than  twenty  years,  in  which  shall  be  reserved 

3  any  rent  %r  service  of  any  kind,  shall  be  valid. 

ARTICLE  IV. 

ACCUMULATIONS. 

Section  732.  Dispositions  of  income. 

723.  Accumulations,  when  void. 

724.  Accumulation  of  income,  when  not  7oid. 
726.  Other  directions,  when  void  in  part. 

726.    Application  of  income  to  suppo/f,  etc.,  of  minor.  ^ 

Dispositions  of  income. 

Sec  722.     Dispositions  of  the  income  of  property  to  accrue 

2  and  to  be  received  at  any  time  subsequent  to  the  execution  of 

3  the  instrument  creating  such  disposition,  are  governed  by  the 

4  rules  prescribed  in  this  title  in  relation  to  future  interests. 

Accumulations,  when  void. 

Sec  723.     All  directions  for  the  accumulation  of  the  income 
2     of  property,  except  such  as  are  allowed  by  this  title,  are  void. 

Accumulation  of  income,  when  not  void. 

Sec.  724.     An  accumulation  of  the  income  of  property,  for 

2  the  benefit  of  one  or  more  persons,  may  be  directed  by  any  will 

3  or  transfer  in   writing  sufficient  to  pass  the  property  out  of 

4  which  the  fund  is  to  arise,  as  follows  : 

5  1.  If  such  accumulation  is  directed  to   commence  on  the 

6  creation  of  the  interest  out  of  which  the  income  is  to  arise,  it 

7  must  be  made  for  the  benefit  of  one  or  more  minors  then  in 

8  being,  and  terminate  at  the  expiration  of  their  minority ;  or, 

9  2.  If  such  accumulation  is  directed  to  commence  at  any  time 

10  subsequent  to  the  creation  of  the  interest  out  of  which  the  in- 

11  come  is  to  arise,  it  must  commence  within  the  time  in  this  title 

12  permitted  for  the  vesting  of  future  interests,  and  during  the 

13  minority  of  the  beneficiaries,  and  terminate  at  the  expiration 

14  of  such  minority. 

Other  directions,  when  void  in  part. 

Sec.  725.     If  in  either  of  the  cases  mentioned  in  the  last  sec- 
2     tion  the  direction  for  an  accumulation  is  for  a  longer  term  than 
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3  during  the  minority  of  the  beneficiaries,  the  direction  only, 

4  whether  separable  or  not  from  other  provisions  of  the  instru- 

5  ment,  is  Toid  as  respects  the  time  beyolid  such  minority. 

Application  of  income  to  sapport,  etc.,  of  minor. 

Sec.  726.     When  a  minor  for  whose  benefit  an  accumulation 
2    has  be^i  direcfted  is  destitute  of  other  suffieient  means  of  sup- 

5  port  and  education,  the  proper  court,  upon  application,  may 
4    direct  a  suitable  sum  to  be  applied  thereto  out  o^the  fund. 

CHAPTER  III. 

RIGHTS  OF  OWNERS.  • 

Section  732.    Increase  of  property. 

733.    In  certain  cases,  wbo  entitled  to  income  ol  property. 

Increase  of  property. 

Sec.  732.    The  owner  of  a  thing  also  owns  all  its  increase, 
2    products,  and  accessions,  except  as  provided  in  section  1926. 

Ck>]CMi8eiONXBS*  NoTB :    The  amendment  to  the  aboTe  section  consists  in 
thu  r^lerencQ  to  section  1926>  which  see. 

In  certain  cases,  who  entitled  to  income  of  property. 

Sec.  733.    When,  in  consequence  of  a  valid  limitation  of  a 

2  future  interest,  there  is  a  suspension  of  the  power  of  alienation 

3  or  of  the  ownership  during  the  continuation  of  which  the  in- 

4  come  is  undisposed  of,  and  no  valid  direction  for  its  accumula- 

6  tion  is  given,  such  income  belongs  to  the  persons  presumptively 
6    entitled  to  the  next  eventual  interest. 

CHAPTER  IV. 

TERMINATION  OF   OWNERSHIP. 

Section  739.  Future  interest,  when  defeated. 

740.  Same. 

741.  Future  interest,  when  not  defeated. 

742.  Same. 

Future  interest,  when  defeated. 
Sec  739.     A  future  interest,  depending  on  the  contingency 

3  of  the  death  of  any  person  without  successors,  heirs,  issue,  or 

5  children,  is  defeated  by  the  birth  of  a  posthumous  child  of  such 

4  person,  capable  of  taking  by  succession. 

Same. 

Sec.  740.     A  future  interest  may  be  defeated  in  any  manner 
2    or  by  any  act  or  means  which  the  party  creating  such  interest 
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3  provided  for  or  authorised  in  the  creation  thereof;  nor  is  a 

4  ,  future  interest,  thus  liable  to  be  defeated,  to  be  on  that  ground 

5  adjudged  void  in  its  creation. 

Future  interest,  when  not  defeated. 

Sec.  741.    No  future  interest  can  be  defeated  or  barred  by 

2  any  alienation  or  other  act  of  the  owner  of  the  intermediate 

3  or  precedent  interest,  nor  by  any  destruction  of  such  precedent 

4  interest  by  forfeiture,  surrender,  merger,  or  otherwise,  except 

6  as  provided   by  the   next   section,   or  where  a  forfeiture  is 
6     iDjposed  by  statute  as  a  penalty  for  the  violation  thereof. 

Same. 

Sec.  742.     No    future    interest,   valid    in    its    creation,   is 

2  defeated  by  the  determination  of  the  precedent  interest  before 

3  the  happening  of  the  contingency  on  which  the  future  interest 

4  is  limited  to  lake  elffect;  but  should  such  contingency  after- 

5  wards  happen,  the  future  interest  takes  effect  in   the  same 

6  manner,  and  to  the  same  extent,  as  if  the  precedent  interest 

7  had  continued  to  the  same  period. 


TITLE  III. 

GENERAL   DEFINITIONS. 

Section  748.    Income  defined. 

749.    Time  of  creation  defined. 

Income  defined. 

Sec.  748.    The  income  of  property,  as  the  term  is  used  in 

2  this  part  of  the  code,  includes  the  rents  and  profits  of  real 

3  property,  the  interest  of  money,  dividends  upon  stock,  and  other 

4  produce  of  personal  property. 

Time  of  creation  defined. 

Sec.  749.  The  delivery  of  the  grant,  where  a  limitation, 
2  condition,  or  future  interest  is  created  by  grknt,  and  the  death 
8     of  the  testator,  where  it  is  created  by  will,  is  to  be  deemed  the 

4  time  of  the  creation  of  the  limitation,  condition,  or  interest, 

5  within  the  meaning  of  this  part  of  the  code. 


I 
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P^RT    II. 

REAL  OR  IMMOVABLE  PROPERTY. 

Title  I.  General  Provisions.     [755.] 

II.  Estates  in  Real  Property.     [761-811.] 

III.  Rights  and  Obligations  of  Owners.     [818-841.] 

IV.  Uses  and  Trusts.     [847-871.] 


TITLE   I. 

GENERAL  PROVISIONS, 

Section  765.    Real  property,  how  governed. 
Real  property,  how  governed. 


Sec.  755.     Real  property  within  this  state  is  governed  by  the 
2     lawjijf  this  state,  except  where  the  title  is  in  the  United  States. 


TITLE  IL 

ESTATES  IN  REAL  PROPERTY. 

Chapter  I.    Estates  in  General.     [761-781.] 

IL    Termination  of  Estates.     [789-793.] 
III.     Servitudes.     [801-811.] 

CHAPTER  I. 

estates  in  general. 

Section  761.  Enumeration  of  estates. 

762.  What  estate  a  fee  simple. 

763.  Conditional  fees  and  estates  tail  abolished. 

764.  Certain  remainders  valid. 

765.  Freeholds,  chattels  real,  and  chattel  interests  defined. 

766.  Estates  for  life  of  a* third  person,  when  a  freehold,  etc 

767.  Future  estate  defined. 

768.  Reversion  defined. 

769.  Remainder  defined. 

770.  Limitations  of  chattels  real. 

771.  Suspension  by  trust. 

772.  Contingent  remainder  in  fee. 

773.  Remainder,  future  and  contingent  estates,  how  created. 

774.  Limitation  of  successive  estates  for  life. 


[ 


THE  BEVISED  CIVIL   CODE.  .  231 

Section  776.  Eemainder  npon  estates  for  life  or  in  a  term  for  yeans. 

776.  Contingent  remainder  on  a  term  of  years. 

777.  Remainder  of  estates  for  life. 

778.  Remainder  npon  a  contingency. 

779.  Heirs  of  a  tenant  for  life,  when  to  take  as  purchasers. 

780.  Gonstraction  of  certain  remainder. 

781.  Effect  of  power  of  appointment. 

Epomeration  of  estates. 

Sec.  761.     Estates  in  real  property,  in  respect  to  the  dura- 

2  tion  of  their  enjoyment,  are  either; 

3  1.  Estates  of  inheritance  or  perpetual  estates; 

4  2.  Estates  for  life; 

5  3.  Estates  for  years;  or, 

6  4.  Estates  at  will. 

What  estate  a  fee  simple. 

Sec.  762.     Every  estate  of  inheritance  is  a  fee,  and  every 

2  such  estate,  when  not  defeasible  or  conditional,  is  a  fee  simple, 

3  or  an  absolute  fee. 

Conditional  fees  and  estates  tail  abolished. 

Sec  763.     Estates  tail  are  abolished,  and  every  estate  which 

2  would  be  at  common  law  adjudged  to  be  a  fee  tail  is  a  fee  sim- 

3  pie;  and  if  no  valid  remainder  is  limited  thereon,  is   a  fee 

4  simple  absolute. 

Certain  remainders  valid. 

Sec  764.     Where  a  remainder  in  fee  is  limited  upon  any 

2  estate,  which  would  by  the  common  law  be  adjudged  a  fee  tail, 

3  such  remainder  is  valid  as  a  contingent  limitation  upon  a  fee, 

4  and  vests  in  possession  on  the  death  of  the  first  taker,  without 

5  issue  living  at  the  time  of  his  death. 

Freeholds,  chattels  real,  and  chattel  interests  defined. 

Sec  766.     Estates  of  inheritance  and  for  life  are  called  estates  ' 

2  .  of  freehold;  estates  for  years  are  chattels  real;  and  estates  at 

3  will  are  chattel  interests,  but  are  not  liable  as  such  to  sale  on 

4  execution. 

Estates  for  life  of  a  third  person,  when  a  freehold,  etc. 

Sec  766.     An   estate,  during  the  life  of    a  third    person, 
'  2     whether  limited  to  heirs  or  otherwise,  is  a  freehold. 

Fntnre  estate  defined. 

Sec  767.     A  future  estate  may  be  limited  by  the  ^ct  of  the 

2  party  to  commence  in  possession  at  a  future  day,  either  without 

3  the  intervention  of  a  precedent  estate,  or  on  the  termination, 
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4  by  lapse  of  time  or  otherwise,  of  a  precedent  estate  created  at 

5  the  same  time. 

Reversion  defined. 

Sec.  768.    A  rieversion  is  the  residue  of  an  estate  left  by 

2  operation  of  law  in  the  grantor  or  his  successors,  or  in  the  suc- 

3  cessors  of  a  testator,  commencing  in  possesfiion  on  the  determi- 

4  nation  of  a  particular  estate  granted  or  devised. 

Remainder  defined. 

Sec.  769.    When  a  future  estate,  other  than  a  reversion,  is 

2  dependent  on  a  precedent  estate,  it  may  be  called  a  remainder^ 

3  and  may  be  created  and  transferred  by  that  name. 

Limitations  of  chattels  real. 

Sec.  770.  The  absolute  ownership  of  a  term  of  years  cannot 
2  be  suspended  for  a  longer  period  than  the  absolute  power  of 
8    alienation  can  be  suspended  in  respect  to  a  fee. 

Suspension  by  trust. 

Sec.  771.    The  suspension  of  all  power  to  alienate  the  sub- 

2  JQct  of  a  trust,  other  than  a  power  to  exchange  it  for  other 

3  property  to  be  held  upon  the  same  trust,  or  to  sell  it  and  rein- 

4  vest  the  proceeds  to  be  held  upon  the  same  trust,  is  a  suspen- 

5  sion  of  the  power  of  alienation,  within  the  meaning  of  section 

6  715. 

Contingent  remainder  in  fee. 

Sec.  77S.    A  contingent  remainder  in  fee  may  be  created  on 

2  a  prior  remainder  in  fee,  to  take  effect  in  the  event  that  the 

3  persons  to  whom  the  first  remainder  is  limited  die  under  the 

4  age  of  twenty-one  years,  or  upon  any  other  contingency  by 

5  which  the  estate  of  such  persons  may  be  determined  before 

6  they  attain  majority. 

Remainder,  future  and  contingent  estates,  how  created. 

Sec.  773.     Subject  to  the  rules  of  this  title,  and  of  Part  I  of 

2  this  division,  a  freehold  estate,  as  well  as  a  chattel  real,  may 

3  be  created  to  commence  at  a  future  day ;  an  estate  for  life  may 

4  be  created  in  a  term  of  years,  and  a  remainder  limited  thereon  ; 

5  a  remainder  of  a  freehold  or  chattel  real,  either  contingent  .or 

6  vested,  may  be  created,  expectant  on  the  determination  of  a 

7  term  of  years ;  and  a  fee  may  be  limited  on  a  fee  upon  a  con- 

8  tingency,  which,  if  it  should  occur,  must  happen  within  the 

9  period  prescribed  in  this  title. 
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Limitation  of  successive  estates  for  life. 

Sjbc.  774.     Successive  estates  for  life  cannot  be  limited,  ex- 

2  cept  to  peroous  in  being  at  the  creation  thereof,  and  all  life 

3  estates  subsequent  to  those  of  persons  in  being  are  void ;  and 

4  upon  the  death  of  those  persons  the  remainder,  if  Talid  in  its 

5  creation,  takes  €j;ffect  in  the  same  manner  as  if  no  other  life 

6  estate  had  been  created. 

Remainder  upon  estates  for  life  or  in  a  term  for  years. 

Sec.  775.     No  remainder  can  be   created  upon   successive 

2  estates  for  life,  provided  for  in  the  preceding  section,  unless 

3  such  remainder  is  in  fee ;  nor  can  a  remainder  be  created  upon 

4  such  estate  in  a  term  for  years,  unless  it  is  for  the  whole 

5  residue  of  such  term. 

Contingent  remainder  on  a  term  of  years. 

Sec.  776.    A  contingent  remainder  cannot  be  created  on  a 

2  term  of  years,  unless  the  nature  of  the  contingency  on  which  it 

3  is  limited  is  such  that  the  remainder  must  vest  in  interest  dur- 

4  ing  the  continuance  or  at  the  termination  of  lives  in  being  at 

5  the  creation  of  such  remainder. 

Remainder  of  estates  for  life. 

Sec.  777.     No  estate  for  life  can  be  limited  as  a  remainder 

2  on  a  term  of  years,  except  to  a  person  in  being  at  the  creation 

3  of  such  estate. 

Remainder  upon  a  contingency. 

Sec.  778.     A  remainder  may  be  limited  on  a  contingency 

2  which,  in  case  it  should  happen,  will  operate  to  abridge  or 

3  determine  the  precedent  estate;  and  every  such  remainder  is 

4  to  be  deemed  a  conditional  limitation. 

Heirs  of  a  tenant  for  life,  when  to  take  as  purchasers. 

Sec.  779.     When  a  remainder  is  limited  to  the  heirs,  or  heirs 

2  of  the  body,  of  a  person  to  whom  a  life  estate  in  the  same  prop- 

3  erty  is  given,  the  persons  who,  on  the  termination  of  the  life 

4  estate,  are  the  successors  or  heirs  of  the  body  of  the  owner  for 

5  life,  are  entitled  to  take  by  virtue  of  the  remainder  so  limited 

6  to  them,  and  not  as  mere  successors  of  the  owner  for  life. 

Construction  of  certain  remainder. 

Sec  780.     When  a  remainder  on  an  estate  for  life  or  for 

2  years  is  not  limited  on  a  contingency  defeating  or  avoiding 

3  such  precedent  estate,  it  is  to  be  deemed  intended  to  take  effect 

4  only  on  the  death  of  the  first  taker,  or  the  expiration,  by  lapse 

5  of  time,  of  such  term  of  years. 
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Effect  of  power  of  appointment. 

Sec.  781.     A  general  or  special  power  of  appointment  does 

2  not  prevent  the  vesting  of  a  future  estate  limited  to  take  effect 

3  in  case  such  power  is  not  executed. 

CHAPTER  II. 

TERMINATION   OF   ESTATES. 

Section  789.  Tenancy  at  will  may  be  terminated  by  notice. 

790.  Effect  of  notice. 

791.  Re-entry,  when  and  how  to  be  made. 

792.  Summary  proceedings  in  certain  cases  provided  for. 

793.  Notice  not  necessary  before  action. 

Tenancy  at  wiU  may  be  terminated  by  notice. 

Sec.  789.     A  tenancy  or  other  estate  at  will,  however  ere- 

2  ated,  may  be  terminated  by  the  landlord's  giving  notice  in 

3  writing  to  the  tenant  in  the  manner  prescribed  by  section  1162 

4  of  the  Code  of  Civil  Procedure,  to  remove  from  the  premises 
6  within  a  period  of  not  less  than  one  month  to  be  specified  in 
6    the  notice. 

Effect  of  notice. 

Sec.  790.     After  such  notice  has  been  served,  and  the  period 

2  specified  by  such  notice  has  expired,  but  not  before,  the  land- 

3  lord  may  re-enter,  or  proceed  according  to  law  to  recover  pos- 

4  session. 

Re-entry,  when  and  how  to  be  made. 

Sec  791.     Whenever   the  right  of   re-entry  is  given  to   a 

2  grantor  or  lessor  in  any  grant  or  lease,  or  otherwise,  such  re-' 

3  entry  may  be  made  at  any  time  after  the  right  has  accrued 

4  upon  three  days'  notice,  as  provided  in  sections  1161  and  1162, 

5  Code  of  Civil  Procedure. 

Summary  proceedings  in  certain  cases  provided  for. 

Sec.  792.     Summary  proceedings  for  obtaining  possession  of 

2  real  property  forcibly  entered,  or  forcibly  and  unlawfully  de- 

3  tained,  are  provided  for  in  sections  1159  to  1175,  both  inclu- 

4  sive,  of  the  Code  of  Civil  Procedure. 

Notice  not  necessary  before  action. 

Sec  793.     An   action   for   the  possession  of  real  property 

2  leased  or  granted,  with  a  right  of  re-entry,  may  be  maintained 

3  at  any  time,  after  the  right  to  re-enter  has  accrued,  without  the 

4  notice  prescribed  in  section  791. 
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CHAPTER  III. 

SEBVITUDES. 

Section  801.  Servitudes  attached  to  land. 

802.  Servitudes  not  attached  to  land. 

803.  Dominant  and  servient  tenements  defined. 

804.  Servitude,  hy  whom  created. 
806.  By  whom  held. 

806.  Extent  of  servitudes. 

807.  Easements,  how  apportioned. 

808.  Rights  of  owner  of  future  estate. 

809.  Actions  by  owner  and  occupant  of  dominant  tenement. 

810.  Actions  by  owner  of  servient  tenement. 

811.  How  extinguished. 

Servitudes  attached  to  land. 

Sec.  801.     The  following  land  burdens,  or  servitudes  upon 

2  land,  may  be  attached  to  other  land  as  incidents  or  appur- 

3  tenances,  and  are  then  called  easements:  ^ 

4  1.  The  right  of  pasture;  * 

5  2.  The  right  of  fishing; 

6  3.  The  right  of  taking  game; 

7  4.  The  right  of  way; 

8  5.  The  right  of  taking  water,  wood,  minerals,  and   other 

9  things; 

10  6.  The  right  of  transacting  business  upon  land; 

11  7.  The  right  of  conducting  lawful  sports  upon  land; 

12  8.  The  right  of  receiving  air,  light,  or  heat  from  or  over,  or 

13  discharging  the  same  upon  or  over  land; 

14  9.  The  right  of  receiving  water  from  or  discharging  the  same 

15  upon  land; 

16  10.  The  right  of  flooding  land; 

17  11.  The  right  of  having  water  flow  without  diminution  or 

18  disturbance  of  any  kind; 

19  12.  The  right  of  using  a  wall  as  a  party  wall; 

20  13.  The  right  of  receiving  more  than  natural  support  from 

21  adjacent  land  or  things  afiixed  thereto; 

22  14.  The  right  of  having  the  whole  of  a  division  fence  main- 

23  tained  by  a  coterminous  owner; 

24  15.  The  right  of  having  public  conveyances  stopped,  or  of 

25  stopping  the  same  on  land; 

26  16.  The  right  of  a  seat  in  church; 

27  17.  The  right  of  burial. 

Servitudes  not  attached  to  land. 

Sec  802.     The  following  land  burdens,  or  servitudes  upon 
2     land,  may  be  granted  and  held,  though  not  attached  to  land: 
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3  1.  The  right  to  pasture,  and  of  fishing  and  taking  game; 

4  2.  The  right  of  a  seat  in  church; 

5  3.  The  right  of  burial; 

6  4.  The  right  of  taking  rents  and  tolls; 

7  5.  The  right  of  way; 

8  6.  The  right  of  taking  water,  wood,  minerals,  or  other  things. 

Dominant  and  seryient  tenements  defined. 

Sec.  803.    The  land  to  which  an  easement  is  attached   is 

2  called  the  dominant  tenement;  the  land  upon  which  a  burden 

3  or  servitude  is  laid  is  called  the  servient  tenement. 

Servitude,  by  whom  created. 

Sec.  804.  A  servitude  can  be  created  only  by  one  who  has 
2    a  vested  estate  in  the  servient  tenement. 

By  whom  held. 

Sec.  805.  A  servitude  thereon  cannot  be  held  by  the  owner 
2     of  the  servient  tenement. 

B^ctent  of  servitudes. 

Sec  806.    The  extent  of  a  servitude  is  determined  by  the 

2  terms  of  the  grant,  or  the  nature  of  the  enjoyment  by  which  it 

3  was  acquired. 

Easements,  how  apportioned. 

Sec.  807.    In  case  of  partition  of  the  dominant  tenement, 

2  the  burden  must  be  apportioned  according  to  the  division  of 

3  the  dominant  tenement,  but  not  in  such  a  way  as  to  increase 

4  the  burden  upon  the  servient  tenement. 

Rights  of  owner  of  future  estate. 

Sec  808.  The  owner  of  a  future  estate  in  a  dominant  tene- 
2  ment  may  use  easements  attached  thereto  for  the  purpose  of 
3 '   viewing  waste,  demanding  rent,  or  removing  an  obstruction^  to 

4  the  enjoyment  of  such  easements,  although  such  tenement  is 

5  occupied  by  a  tenant. 

Actions  by  owner  and  occupant  of  dominant  tenement. 

Sec  809.     The  owner  of  any  estate  in  a  dominant  tenement, 

2  or  the  occupant  of  such  tenement,  may  maintain  an  action  for 

3  the  enforcement  of  an  easement  attached  thereto. 

Actions  by  owner  of  servient  tenement. 

Sec  810.     The  owner  in  fee  of  a  servient  tenement  may  main- 

2  tain  an  action  for  the  possession  of  the  land,  against  any  one 

3  unlawfully  possessed  thereof,  though  a  servitude  exists  thereon 

4  in  favor  of  the  public. 
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How  •ziingiiisbed. 

Sec.  811.     A  servitude  is  extinguished  : 

2  1.  By  the  vesting  of  the  right  to  the  servitude  and  the  right 

3  to  the  servient  tenement  in  the  same  person  ; 

4  2.  By  the  destruction  of  the  servient  tenement  ; 

5  3.  By  the  performance  of  any  act  upon  either  tenement,  by 

6  the  owner  of  the  servitude,  or  with  his  assent,  which  is  incom- 

7  patible  with  its  nature  or  exercise ;  or, 

8  4.  When  the  servitude  was  acquired  by  enjoyment,  by  disuse 
.  d  thereof  by  the  owner  of  the  servitude  for  the  period  prescribed 
10    for  acquiring  title  by  enjoyment. 


TITLE  in. 

RIGHTS  AND  OBLIGATIONS  OF  OWNERS. 

Chapter  I.     Rights  op  Owners.     [818-834.] 

II.     Obligations  of  Owners.     [840-841.] 

CHAPTER-  L 

rights  of  owners. 

Abticlb  I.    Incidents  of  Ownebship.    [818-827.] 
II.    Boundaries.    [829-834.J 

AETlCLi;  I. 

INCIDENTS  OF  OlfNBBnHIP. 

Seeiiofr  9t8.  Right 9  of  owner  of  life  eatBto. 

81d.  Righto  of  tenAnt  for  yetpm  oi  at  wiU. 

82X1  Same 

821.  Rights  of  grantees  of  rights  and  reversions. 

822.  Liability  of  assigns  of  lessee. 

823.  Rights  of  lessees  and  their  assigns,  etc. 
8Mk  Rent  upon  leftse  for  life,  how  reeoTered. 

825.  Rent  dependent  on  life. 

826.  Remedy  of  reversibners,  etc. 

827.  Terms  of  lease  may  be  changed  b^  aotice. 

Biglits  of  owner  of  life  estate. 

Sec.  818.  The  oWner  of  a  life  estate  may  use  the  land  in  the 
"2  same  manner  as  the  owner  of  a  fee  sinaple^  except  that  he  must 
S     do  no  act  to  the  iajury  6f  the  inheritance. 

Kf^ts  of' tenant  for  years  or  at  will. 

Sec.  819.  A  tenant  for  years  or  at  will,  unless  he  is  a 
^    wrongdoer  by  holding  over,  may  occupy  the  buildings,  take  the 
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3  annual  products  of  the  soil,  work  mines  and  quarries  open  at 

4  the  commencement  of  his  tenancy. 

Same. 
Sec  820.     A  tenant  for  years  or  at  will  has  no  other  rights 

2  to  the  property  than  such  as  are  given  to  him  by  the  agree- 

3  ment  or  instrument  by  which  his  tenancy  is  acquired,  or  by  the 

4  last  section. 

« 

Rights  of  grantees  of  rents  and  reversions. 
Sec.  821.     A  person  to  whom  any  real  property  is  transferred  < 

2  or  devised,  upon  which  rent  has  been  reserved,  or  to  whom  any 

3  such  rent  is  transferred,  is  entitled  to  the  same  remedies  for  re- 

4  covery  of  rent,  for  non-performance  of  any  of  the  terms  of  the 

5  lease,  or  for  any  waste  or  cause  of  forfeiture,  as  his  grantor  or 

6  devisor  might  have  had. 

Liability  of  assigns  of  lessee. 

Sec.  822.     Whatever  remedies  the  lessor  of  any  real  property 

2  has  against  his  immediate  lessee  for  the  breach  of  any  agree- 

3  ment  in  the  lease,  or  for  recovery  of  the  possession,  he  has 

4  against  the  assigns  of  the  lessee,  for  any  cause  of  action  accfti- 

5  ing  while  they  are  such  assigns,  except  where  the  assignment  is 

6  made  by  way  of  security  for  a  loan,  and  is  not  accompanied  by 

7  possession  of  the  premises. 

Rights  of  lessees  and  their  assigns,  etc. 

Sec  823.     Whatever  remedies  the  lessee  of  any  real  prop- 

2  erty  may  have  against  his  immediate  lessor,  for  the  breach  of 

3  any  agreement  in  the  lease,  he  may  have  against  the  assigns 

4  of  the  lessor,  and  the  assigns  of  the  lessee  may  have  against  the 

5  lessor  and  his  assigns,  except  upon  covenants  against  incum- 

6  brances  or  relating  to  the  title  or  possession  of  the  premises. 

Rent  upon  lease  for  life,  how  recovered. 

Sec  824.     Rent  due  upon  a  lease  for  life  may  be  recovered 
2     in  the  same  manner  as  upon  a  lease  for  years. 

Rent  dependent  on  life. 

Sec  825.     Rent  dependent  on  the  life  of  a  person  may  be 
2     recovered  after  as  well  as  before  his  death. 

Remedy  of  reversioners,  etc. 

Sec  826.     A  person  having  an  estate  in  fee,  in  remainder  or 

2  reversion,  may  maintain  an  action  for   any   injury  done   to 

3  'the  inheritance,  notwithstanding  an  intervening  estate  for  life 

4  or  years,  and   although,  after  its   commission,  his  estate   is 
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5  transferred,  and  he  has  no  interest  in  the  property  at  the  com- 

6  mencement  of  the  action. 

Terms  of  lease  may  be  changed  by  notice. 

Sec.  827.     In  all  leases  of  lands  or  tenements,  or  of  any 

2  interest  therein,  from  month  to  month,  the  landlord  may,  upon 

3  giving  notice  in  writing  at  least  fifteen  days  before  the  expira- 

4  tion  of  the  month,  change  the  terms  of  the  lease  to  take  effect 

5  at  tte  expiration  of  the  month.     The  notice,  when  served  upon 

6  the  tenant,  shall  of  itself  operate  and  be  efiectual  to  create  and 

7  establish,  as  a  part  of  the  lease,  the  terms,  rent,  and  conditions 

8  specified  in  the  notice,  if  the  tenant   shall  continue  to  hold 

9  the  premises  after  the  expiration  of  the  month. 

ARTICLE     II. 

BOUNDABIBS. 

Section  829.  Rights  of  owner. 

830.  Boundaries  by  water. 

831.  Boundaries  by  ways. 

832.  Lateral  and  subjacent  support,  right  of  owner  to  excavate. 

833.  Trees  whose  trunks  are  wholly  on  land  of  one. 

834.  Trees  whose  trunks  are  on  division  line. 

Rights  of  owner. 

Sec  829.    The  owner  of  land  in  fee  has  the  right  to  the' 

2  surface  and  to  everything  permanently  situated  beneath  or 

3  above  it. 

Boundaries  by  water. 

Sec.  880.     Except  where  the  grant  under  which  the  land  is 

2  held  indicates  a  different  intent,  the  owner  of  the  uplaixd,  when 

3  it  borders  on  tide- water,  takes  to  ordinary  high- water  mark; 

4  when  it  borders  upon  a  navigable  lake  or  stream,  where  there 

5  is  no  tide,  the  owner  takes  to  the  edge  of  the  lake  or  stream,  at 

6  low- water  mark;  when  it  borders  upon  any  other  water,  the 

7  owner  takes  to  the  middle  of  the  lake  or  stream. 

Boundaries  by  ways. 

Sec  831.     An  owner  of  land  bounded  by  a  road  or  street  is 

2  presumed  to  own  to  the  center  of  the  way,  but  the  contrary 

3  may  be  shown. 

Lateral  and  subjacent  support,  right  of  owner  to  excavate. 
Sec  832.     Each  coterminous  owner  is  entitled  to  the  lateral 

2  and  subjacent  support  which  his  land  receives  from  the  adjoin- 

3  ing  land,  subject  to  the  right  of  the  owner  of  the  adjoining 

4  land  to  make  proper  and  usual  excavations  on  the  same  for 
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5  purposes  of  construction,  on  using  ordinary  care  and  skill,  and 

6  taking  reasonable  precautions  to  sustain  the  land  of  the  other, 

7  and  giving  previous  reasonable  notice  to  the  other  of  his  inten- 

8  tion  to  make  such  excavations. 

Trvei  whose  trunks  are  wkoUy  on  laixi  of  one. 
Sec.  83S.    Trees  whose  trunks  stand  wholly  upo&  the  Iwid  of 

2  one  owner  belong  exclusively  to  him,  although  then*  roots  grow 

3  into  the  land  of  another. 

Trees  -whose  trunks  are  on  division  line. 

Sec  834.    Trees  whose  trunks  stand  partly  on  the  land  of  two 
2    or  more  coterminous  owners  belong  to  them  in  common. 

CHAPTER  11. 

OBLIGATIONS  OF   OWNERS. 

Section  840.    Owner  of  life  estate,  duties  of. 
841.    Monuments  and  fences. 

Owner  of  life  estate,  duties  of. 

Sec.  840.     The  owner  of  a  life  estate  must  keep  the  buildings 

2  and  fences  in  repair  from  ordinary  waste,  and  must  pay  the 

3  taxes  and  other  annual  charges,  and  a  just  proportion  of  extra- 

4  ordinary  assessments  benefiting  the  whole  inheritance. 

Monuments  and  fences. 

Sec.  841.     Coterminous  owners  are  mutually  bound  equally 

2  to  maintain : 

3  1.  The  boundaries  and  montnnents  between  them; 

4  2.  The  fences  between  them,  unless  one  of  them  chooses  to 
6    let  his  land  lie  without  fencing;  in  which  case,  if  he  afterwards 

6  encloses  it,  he  must  refund  to  the  other  a  just  proportion  of  the 

7  value  at  that  time,  of  any  division  fence  made  by  the  latter. 


TITLE  IV. 

USES  AND   TRUSTS. 

« 

Section  847.  What  uses  and  trusts  may  exist. 

852.  Trust  must  be  in  writing. 

863.  Transfer  to  one  for  money  paid  to  another. 

856.  Purchasers  protected. 

857.  For  what  purposes  express  trusts  may  be  created. 

858.  Certain  devises  in  trusts  to  be  deemed  powers. 

859.  Profits  of  land  liable  to  creditors  in  certain  cases. 

860.  Powers,  execution  of. 
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Section  863.  Trustees  of  express  trusts  to  have  whole  estate. 

864.  Author  of  trust  may  devise,  etc 

865.  Title  of  grantee  of  trust  property. 

866.  Interests  remaining  in  grantor  of  express  trusts. 

867.  Powers  over  trust  of  party  interested. 

869.  Effect  of  omitting  trust  in  conveyance, 

870.  Certain  sales,  etc.,  by  trustees,  void. 

871.  When  estate  of  trustee  to  cease. 

What  uses  and  trusts  ^lay  exist.. 

Sec,  847.     Uses  and  trusts  in  relation  to  real  property  are 
2     those  only  which  are  specified  in  this  title. 

Sec.  848.     Omitted, 

Sec.  849.     Omitted. 

Sec.  850.     Omitted, 

Sec.  851.     Omitted. 

\ 

I  Commissioners'  Note:    By  an  act  approved  March  30, 1874 (Amendments 

1873-74,  221),  the  four  preceding  sections  were  repealed,  and  for  that  reason 
J  the  same  have  heen  omitted. 


i 


Trust  must  be  in  writing. 

Sec.  852.     No   trust  in   relation   to   real   property  is  valid 
^     unless  created  or  declared  : 

3  1.  By  a  written  instrument,  subscribed  by  the  trustee,  or  by 

4  his  agent  thereto  authorized  by  writing  ; 

5  2.  By  the  instrument   under  which  the  trustee  claims  the 

6  estate  affected  ;  or, 

7  3.  By  operation  of  law. 

Transfer  to  one  for  moi^ey  paid  to  another. 

Sec.  853.     When  a  transfer  of  real  property  is  made  to  one 

2  person,  and  the  consideration  thereof  is  paid  by  or  for  another, 

3  a  trust  is  presumed  to  result  in  favor  of  the  person  by  or  for 

4  whom  such  payment  is  made. 

Sec.  854.     Omitted, 
Sec.  855.     Omitted, 

CoMMissioNBKS'  NoTB  I  By  an  act  approved  March  30,  1874  (Amendments 
1873-74,  221),  the  two  preceding  sections  were  repealed,  and  for  that  reason 
the  same  have  heen  omitted. 

Purchasers  protected. 

Sec.  856.     No  implied  or  resulting  trust  can  prejudice  the 
^     rights  of  a  purchaser  or  encumbrancer  of  real  property  for  value 
-3     and  without  notice  of  the  trust. 
16— cc 
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For  ^hat  purposes  express  trusts  may  be  created. 

Sec.  857.     Express  trusts  may  be  created  for   any   of  the 

2  following  purposes : 

3  1.  To  sell  real  property,  and  apply  or  dispose  of  the  proceeds 

4  in  accordance  with  the  instrument  creating  the  trust ; 

5  2.  To  mortgage    or  lease  real  property  for  the  benefit    of 

6  annuitants  or  other  legatees,  or  for  the  purpose  of  satisfying 

7  any  charge  thereon; 

8  3.  To  receive  the  rents  and  profits  of  real  property,  and  pay 

9  them  to    or  apply  them  to   the  use  of   any  person,  whether 

10  ascertained  at  the  time  of  the  creation   of  the   trust  or   not 

11  for  himself  or  for  his  family,  during  the  life   of  such  person, 

12  or  for  any  shorter  term,  subject  to  the  rules   of  Title  II,  of 

13  ,this  part;  or, 

14  4.  To  receive   the  rents  and  profits  of  real  property,  and  to 

15  accumulate   the  same  for  the   purposes  and  within  the  limits 

16  prescribed  by  the  same  title. 

Certain  devises  in  trusts  to  be  deemed  powers. 

Sec.  858.     Where  a  power  to  sell  real  property  is  given  to  a 

2  mortgagee  or  other  incumbrancer  in  an  instrument  intended    o 

3  secure  the  payment  of  money,  the  power  is  to  be  deemed  part 

4  of  the  security,  and  rests  in  any  person  who,  by  assignment, 

5  becomes  entitled  to  the  money  so  secured  to  be  paid,  and  may 

6  be    executed    by     him    whenever    the    assignment    is    duly 

7  acknowledged  and  recorded. 

Profits  of  land  liable  to  creditors  in  certain  cases. 

Sec.  859.     Where  a  trust  is  created  to  receive  the  rents  and 

2  prpfits  of  real  property,  and  no  valid  direction  for  accumula- 

3  tion  is   given,  the  surplus    of  such  rents  and  profits,  beyond 

4  the  sum  that  may  be  necessary  for  the  education  and  support 

5  of  the  person   for  whose   benefit  the  trust  is  created,  is  liable^ 

6  to   the  claims   of  the  creditors  of  such  person,    in  the  same 

7  manner   as   personal   property   which   cannot  be  reached  by 

8  execution. 

Powers,  execution  of. 

Sec.  860.     Where  a  power  is  vested  in  several  persons,  all 

2  must  unite  in  its   execution;  but  in  case  any  one  or  more  of 

3  them  is  dead,   the  power  may  be  executed  by  the  survivor  or 

4  survivors,  unless  otherwise   prescribed    by   the   terms   of  the- 

5  power. 

Sec.  861.     Omitted, 
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Sec.  862.     Omitted. 

» 

CoMMissiONBRs'  NoTB :  By  an  act  approved  March  30, 1874  (Amendments 
187^74,  222),  the  preceding  two  sections  were  repealed,  and  for  that  reason 
the  same  have  been  omitted. 

Trustees  of  express  trusts  to  have  whole  estate. 

Sec.  863.     Except  as    hereinafter  provided,  every  express 

2  trust  in  real  property,  valid  as  such  in  its  creation,  vests  the 

3  whole  estate  in  the  trustees,  subject  only  to  the  execution  of 

4  the  trust.     The  beneficiaries  take  no  estate  or  interest  in  the 

5  property,  but  may. enforce  the  performance  of  the  trust. 

Author  of  trust  may  devise,  etc. 

Sec  864.     Notwithstanding  anything  contained  in  the  last 

2  section,  the  author  of  a  trust  may,  in  its  creation,  prescribe  to 

3  whom  the  real  property  to  which  the  trust  relates  shall  belong, 

4  in  the  event  of  the  failure' or  termination  of  the  trust,  and  may 

5  transfer  or  devise  such  property,  subject  to  the  execution  of  the 

6  trust. 

Title  of  grantee  of  trust  property. 

Sec.  865.     The  grantee  or  devisee  of  real  property  subject  to 

2  a  trust  acquires  a  legal  estate  in  the  property,  as  against  all 

3  persons  excepting  the  trustees  and    those  lawfully  claiming 

4  under  them. 

Interests  remaining  in  grantor  of  express  trust. 

Sec  866.     Where  an  express  trust  is  created  in  relation  to 

2  real  property,  every  estate  not  embraced  in  the  trust,  and  not 

3  otherwise  disposed  of,  is  left  in  the  author  of  the  trust  or  his 

4  successors. 

Powers  over  trust  of  party  interested. 

Sec  867.    The  beneficiary  of  a  trust  for  the  receipt  of  the 

2  rents  and  profits  of  real  property,  or  for  the  payment  of  an 

3  annuity  out  of  such  rents  and  profits,  may  be  restrained  from 

4  disposing  of  his  interests  in  such  trust,  during  his  life  or  for  a 

5  term  of  years,  by  the  instrument  creating  the  trust. 

Sec  868.     Omitted, 

CoMiiissiONBBS' Notb:    By  an  act  approved  March  30, 1874  (Amendments 
1873-74,  223),  the  preceding  section  was  repealed,  and  for  that   reason  the 
'  same  has  been  omitted. 

Effect  of  omitting  trust  in  conveyance. 

^   Sec  869.     Where  an  express  trust  is  created  in  relation  to 

2  real  property,  but  is  not  contained  or  declared  in  the  grant  to 

3  the  trustee,  or  in  an  instrument  signed  by  him,  and  recorded  in 
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4  the  same  oflBce  with  the  grant  to  the  trustee,  such  grant  must 

5  be  deemed  absolute  in  favor  of  purchasers  from  such  trustee 

6  without  notice,  and  for  a  valuable  consideration. 

Certain  sales,  etc.,  by  trustees,  void. 

Sec  870.     Where  a  trust  in   relation   to  real  property  is 

2  expressed  in  the  instrument  creating  the  estate,  every  transfer 

3  or  other  act  of  the  trustees,  in  contravention  of  the  trust,  is 

4  absolutely  void. 

When  estate  of  trustee  to  cease. 

Sec.  871.     When  the  purpose  for  which  an  express  trust  was 
2    created  ceases,  the  estate  of  the  trustee  also  ceases. 


PERSONAL  OR  MOVABLE  PROPERTY. 

Title  I.     Personal  Property  in  General.  [946.] 

II.     Particular  Kinds   of   Personal  Property.    [956— 
994.]  ^ 

TITLE  I. 

PERSONAL  PROPERTY  IN  GENERAL. 

Section  946.    By  what  law  governed. 
By  what  law  governed. 

Sec  946.     If  there  is  no  law  to  the  contrary  in  the  place 

2  where  personal  property  is  situated,  it  is  deemed  to  follow  the 

3  person  of  its  owner,  and  is  gOTcrned  by  the  law  of  his  domicile. 

Sec  947.     Omitted, 

CoMMissiONBBS'  NoTB :    By  an  act  approved  March  30, 1874  (Amendments 
1873-74,  223),  this  section  was  repealed,  and  for  that  reason  has  been  omitted. 


TITLE  II. 

PARTICULAR  KINDS  OF  PERSONAL  PROPERTY. 

Chapter  I.  Things  in  Action.     [953-954.] 

11.  Shipping.     [960-973.] 

III.  Products  of  the  Mind.     [980-985.] 

IV.  Other  Kinds  of  Personal  Property.  [991-994.] 
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CHAPTER  I. 

THINGS   IN   ACTION. 

Section  953.    Thing  in  action,  defined. 

964.    Transfer  of,  and  survivorship. 

Thing  in  action,  defined. 

Sec  963.     A  thing  in  action  is  a  right  to  recover  money  or 
2    other  personal  property  by  a  judicial  proceeding. 

Transfer  of,  and  survivorship. 

Sec.  954.     A  thing  in  action,  arising  out  of  the  violation  of 

2  a  right  of  property,  or  out  of  an  obligation,  may  be  transferred 

3  by  the  owner.     Upon  the  death  of  the  owner  it  passes  to  his 

4  personal  repsesentatives,  except  where,  in  thfe  cases  provided 

5  in  the  Code  of  Civil  Procedure,  it  passes  to  his  devisees  or 

6  successor  in  oflBce. 

CHAPTER  II. 

SHIPPING. 

Article   I.    General  Provisions.  [960-966.] 
II.    Rules  of  Navigation.  [970-973.] 

ARTICLE  I. 

GENERAL  PROVISIONS. 

Section  960.  Ship  and  shipping  defined. 

961.  Ship,  what  are  deemed  appurtenances  of. 

962.  Foreign  and  domestic  navigation  defined. 

963.  Foreign  and  domestic  ships  defined. 

964.  Differences  of  owners,  not  partners,  how  determined. 

965.  Repairs  and  supplies  to  ship,  when  not  paid  by  owner. 

966.  Ships,  registry  of,  how  regulated. 

Ship  and  shipping  defined. , 

Sec.  960.     The  term  ship,  or  shipping,  when  used  in  this 

2  code,  includes  steamboats,  sailing  vessels,  canal  boats,  barges, 

3  and  every  other  structure  adapted  to  be  navigated  from  place 

4  to  place  for  the  transportation  of  merchandise  or  persons. 

Ship,  what  are  deemed  appurtenances  of. 

Sec  961.     All  things,  belonging  to  the  owners,  which  are  on 

2  board  a  ship,  and  are  connected  with  its  proper  use,  for  the 

3  objects  of  the  voyage  and  adventure  in  which  the  ship  is  en- 

4  gaged,  are  deemed  its  appurtenances. 

Foreign  and  domestic  navigation  defined. 

Sec:  962.     Ships  are  engaged  either  in  foreign  or  domestic 
2    navigation,  or  in  the  fisheries.     Ships  are  engaged  in  foreign 
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3  navigation  when  passing  to  or  from  a  foreign  country;  and  in 

4  domestic  navigation,  when  passing  from  place  to  place  within 

5  the  United  States. 

Foreign  and  domestic  ships  defined. 

Sec.  963.    A  ship  in  a  port  of  the  state  to  which  it  belongs 

2  IS  called  a  domestic  ship;  in  another  port  it  is  called  a  foreign 

3  ship. 

Differences  of  owners,  not  partners,  how  determined. 

Sec.  964.     If  a  ship  belong  to  several  persons,  not  partners, 

2  and  they  differ  as  to  its  use  or  repair,  the  controversy  may  be 

3  determined  by  any  court  of  competent  jurisdiction. 

Kepairs  and  supplies  to  ship,  when  not  paid  by  owner. 

Sec  965.'  If  the  owner  of  a  ship  commits  its  possession  and 

2  navigation  to  another,  that  other,  and  not  the  owner,  is  resjJon- 

3  sible  for  its  repairs  and  supplies. 

Ship,  registry  of,  how  regulated. 

Sec.  966.     The  registry,  enrollment,  and  license  of  ships  are 
2    regulated  by  acts  of  congress. 

ARTICLE    II. 

BUIiBS  OF  NAVIGATION. 

Section  970.    As  to  ships  meeting  each  other.    Steamers  in  narrow  chan- 
nels.   On  different  courses,  etc. 

971.  Collision  from  breach  of  rules,  damages  for,  when  recovered. 

972.  Damages  when  deemed  occasional  by  willful  default. 

973.  Collisions,  damages  by,  how  apportioned. 

As  to  ships  meeting  each  other.    Steamers  in  narrow  channels.    On  different 
courses,  etc. 

Sec.  970.     In  the  case  of  ships  meeting,  the  following  rules 

2  must  be  observed,  in  addition  to  those  prescribed  by  that  part 

3  of  the  Political  Code  which  relates  to  navigation: 

4  1.  Whenever  any  ship,  whether  a  steamer  or  sailing  ship, 

6  proceeding  in   one  direction,  meets  another   ship,  whether   a 

6  steamer   or  sailing  ship,  proceeding  in   another  direction,  so 

7  that  if  both  ships  were  to  continue   their  respective   courses 

8  they  would  pass  so  near  as  to  involve  the  risk  of  a  collision, 

9  the  helms  of  both  ships  must  be  put  to  port  so  as  to  pass  on 

10  the  port  side  of  each  other;  and  this  rule  applies  to  all  steamers 

11  and  all  sailing  ships,  whether  on  the  port  or  starboard  tack, 

12  and  jvhether  close-hauled  or   not,  except  where  the  circum- 

13  stances  of  the  case  are  such  as  to  render  a  departure  from  the 

14  rule  necessary  in  order  to  avoid  immediate  danger,  and  sub- 

15  ject,  also,  to  a  due  regard  to  the  dangers  of  navigation,  and,  as 
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16  regards  sailing  ships  on  the  starboard  ta^jk  clos^-hauled,  to  the 

17  keeping  such  ships  under  command; 

18  2.  In  the  case  of  sailing  vessels,  those  having  the  wind  fair 

19  must  give  way  to  those  on  a  wind.     When  both  are  going  by 

20  the  wind,  the  vessel  on  the  starboard  tack  must  keep  her  wind, 

21  and  the  one  on  the  larboard  tack  bear  up  strongly,  passing 

22  each  other  on  the  larboard  hand.     When   both  vessels  have 

23  the  wind  large  or  abeam,  and  meet,  they  must  pass  each  other 

24  in  the  same  way  on  the  larboard  hand,  to  effect  which  two  last- 

25  mentioned   objects  the  helm  must  be  put  to  port.     Steam 

26  vessels  must  be  regarded   as  vessels  navigating  with  a  fair 

27  wind,  and   should  give  way  to  sailing  vessels  on  a  wind  of 

28  either  tack; 

29  3.  A  steamer  navigating  a  narrow  channel  must,  whenever 

30  it  is  safe  and  practicable,  keep  to  that  side  of  the  fairway  or 

31  mid-channel  which  lies  on  the  starboard  side  of  the  steamer; 

32  4.  A  steamer  when  passing  another  steamer  in  such  channel 

33  must  always  leave  the, other  upon  the  larboard  side; 

34  5.  When  steamers  must  inevitably  or  necessarily  cross  so 

35  near  that,  by  continuing  their  respective  courses,  there  would 

36  be  a  risk  of  collision,  each  vessel' must  put  her  helm  to  port, 

37  so  as  always  to  pass  on  the  larboard  side  of  each  other; 

38  6.  The  rules  of  this  section  do  not  apply  to  any  case  for 

39  which  a  difier^nt  rule  is  provided  by  the  regulations  for  the 

40  government  of   pilots  of    steamers    approaching'  each   other 

41  within  the  sound  of  the  steam-whistle,  or  by  the  regulations 

42  concerning  lights  upon  steamers^  ^  prescribed  under   authority 

43  of  the  laws  of  the  United  States. 

CoMMissioNXBs'  NoTB :  The  words  "act  of  congress,  approved  August 
thirtieth,  eighteen  hundred  and  fifty-two,  and  April  twenty-ninth,  eighteen 
hundred  and  sixty-four,"  stricken  out,  and  the  words  "laws  of  the  United 
States  "  inserted,  so  as  to  make  all  laws  thereof  applicable,  no  matter  when 
enacted. 

OoUlsion  from  breach  of  rules,  damages  for,  when  recovered. 

Sec.  971.     If  it  appears  that  a  collision  was  occasioned  by 

2  failure  to  observe  any  rule  of  the  foregoing  section,  the  owner 

3  of  the  ship  by  which  such  rule  is  infringed  cannot  recover 

4  compensation  for  damages  sustained  by  the  ship  in  such  col- 

5  lision,   unless  it  appears  that  the  circumstances  of  the  case 

6  made  a  departure  from  the  rule  necessary. 

Damage,  when  deemed  occasioned  by  willful  default. 

Sec.  972.  Damage  to  person  or  property  arising  from  the 
2  failure  of  a  ship  to  observe  any  rule  of  section  970,  must  be 
S    deemed  to  have  been  occasioned  by  the  willful  default  of  the 
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4  person  in  charge  of  the  deck  of  such  ship  at  the  time,  unless  it 

5  appears  that  the  circumstances  of  the  case  made  a  departure 

6  from  the  rule  necessary. 

Collisions,  damages  by,  how  apportioned. 

Sec.  973.     Losses  caused  by  collision  are  to  be  borne  as  fol- 
2    lows: 

2  1.  If  either  party  was  exclusively  in  fault  he  must  bear  hi& 

3  own  loss,  and  compensate  the  other  for  any  loss  he  has  sustained; 

4  2.  If  neither  was  in  fault,  the  loss  must  be  borne  by  him  on 

5  whom  it  falls; 

6  3.  If  both  were  in  fault,  the  loss  is  to  be  equally  divided,  un- 

7  less  it  appears  that  there  was  a  great  disparity  in  fault,  in 

8  which  case  the  loss  must  be  equitably  apportioned; 

9  4.  If  it  cannot  be  ascertained  where  the  fault  lies,  the  loss 
10    must  be  equally  divided. 

CHAPTER  III. 

PRODUCTS   OF   THE   MIND.' 

Section  980.  How  far  the  subject  of  ownership. 

981.  Joint  authorship,  in  what  proportions  owned. 

982.  May  be  transferred. 

983.  Making  same  public,  effect  of. 

984.  When  not  made  public,  effect  of. 

985.  Private  communications,  ownership  and  publication  of. 

How  far  the  subject  of  ownership. 

Sec.  980.     The  author  of  any  product  of  the  mind,  whether 

2  it  is  an  invention,  or  a  composition  in  letters  or  art,  or  a  design^ 

3  with  or  without  delineation,  or  other  graphical  representation, 

4  has  an  exclusive  ownership  therein,  and  in  the  representation 

5  or  expression  thereof,  which  continues  so  long  as  the  product 

6  of  the  representations  or  expressions  thereof  made  by  him 

7  remain  in  his  possession. 

Joint  authorship,  in  what  proportions  owned. 

Sec.  981.     Unless  otherwise  agreed,  a  product  of  the  mind^ 

2  in  the  production  of  which  several  persons  are  jointly  con- 

3  cerned,  is  owned  by  them  as  follows: 

4  1.  If  the  product  is  single,  in  equal  proportions; 

5  2.  If  it  is  not  single,  in  proportion  to  the  contribution  of  each. 

May  be  transferred. 

Sec.  982.     The  owner  of  any  product  of  the  mind,  or  of  any 

2  respresentation  or  expression  thereof,  may  transfer  his  property 

3  in  the  same. 


\ 
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Making  same  public,  effect  of. 

Sec.  983.     If  the  owner  of  a  product  of  the  mind  intention- 

2  ally  makes  it  public,  a  copy  or  reproduction  may  beL.made 

3  public  by  any  person,  without  responsibility  to  the  owner,  so 

4  far  as  the  law  of  this  state  is  concerned. 

When  not  made  public,  effect  of. 

Sec  984.    If  the  owner  of  a  product  of  the  mind  does  not 

2  make  it  public,  any  other  person  subsequently  and  originally 

3  producing  the  same  thing  has  the  same  right  therein  as  the 

4  prior  author,  which  is  exclusive  to  the  same  extent  against  all 

5  persons  except  the  prior  author,  or  those  claiming  under  him. 

Private  communications,  ownership  and  publication  of. 

Sec.  985.     Letters   and  other  private  communications    in 

2  writing  belong  to  the  person  to  whom  they  are  addressed  and 

3  delivered;  but  they  cannot  be  published  against  the  will  of  the 

4  writer,  except  by  authority  of  law. 

CHAPTER  IV. 

OTHER  KINDS  OF  PERSONAL  PROPERTY. 

Section  991.    Trademarks,  what  may  be  appropriated  as. 

992.  Good  wiU  of  business  defined  ;  excludes  what. 

993.  Same ;  transferable. 

994.  Instruments  affecting  title  to  realty,  ownership  of. 

Trademarks,  what  may  be  appropriated  as. 

Sec.  991.     One  who  produces  or  deals  in  a  particular  thing, 

2  or  conducts   a  particular  business,  may  appropriate  to  his 

3  exclusive  use,  as  a  trademark,*  any  form,  symbol,  or  name, 

4  which  has  not  been  so  appropriated  by  another,  to  designate  the 

5  origin  or  ownership  thereof;  but  he  cannot  exclusively  appro- 

6  priate  any  designation,  or  part  of  a  designation,  which  relates 

7  only  to  the  name,  quality,  or  the  description  of  the  thing  or 

8  business,  or  the  place  where  the  thing  is  produced,  or  the  busi- 

9  ness  is  carried  on. 

Good  will  of  business  defined ;  excludes  what. 

Sec  992.    The  good  will  of  a  business  is  the  expectation  of 

2  continued  public  patronage,  but  it  does  not  include  a  right  to 

3  use  the  name  of  any  person  from  whom  it  was  acquired. 

Same;  transferable. 

Sec  993.    The  good  will  of  a  business  is  property,  transfer- 
2     able  like  any  other. 
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Instraments  affecting  title  to  realty,  ownership  of. 

Sec.  994.    Instruments  essential  to  the  title  of  real  property, 

2  and  which  are  not  kept  in  a  public  office  as  a  record,  pursuant 

3  to  law,  belong  to  the  person  in  whom,  for  the  time  being,  such 

4  title  may  be  vested,  and  pass  with  the  title. 


ACQUISITION  OP  PROPERTY. 

Title  I.    Modes   in   Which   Property    May   be    Acquired. 

[1000-lOOi.] 
II.    Occupancy.     [1006-1007.] 

III.  Accession.    [1013-1033.] 

IV.  Transfer.     [1039,  et  seq.] 
V.     HoBfESTEADS.    [1237,  et  seq.] 

VI.  Wills.     [1270,  et  seq.] 

VII.  Succession.     [1383,  et  seq.] 

VIII.  Water  Rights.     [1410,  et  seq.] 

IX.  Hydraulic  Mining.     [1424-1426.] 


TITLE  I. 
MODES  IN  WHICH  PROPERTY  MAY  BE  ACQUIRED. 

Section  1000.    How  acquired.  ' 

1001.    Eminent  domain. 

How  acquired. 

Sec.  1000.     Property  is  acquired  by: 

2  1.  Occupancy; 

3  2.  Accession; 

4  3.  Transfer; 

5  4.  Will;  or, 

6  5.  Succession. 

Eminent  domain. 

Sec.  1001.     Any    person  may,   without  further  legislative 

2  action,  acquire  private  property  for  any  use  specified  in  section 

3  1238  of  the  Code  of  Civil  Procedure,  either  by  consent  of  the 

4  owner  or  by  proceedings  had  under  the  provisions  of  Title  VII, 
6  Part  III,  of  the  Code  of  Civil  Procedure;  and  any  person  seek- 
6     ing  to  acquire  property  for  any  of  the  uses  mentioned  in  such 
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7  title  is  "an  agent  of  the  state,"  or  a  "person  in  charge  of  such 

8  use,"  within  the  meaning  of  those  terms  as  used  in  such  title. 

CoMMissioNBBS'  NoTB :    The  words  "  This  section  shall  be  in  force  from 
and  after  the  fonrth  day  of  April,  eighteen  hundred  and  seventy-two,"  are 
/   '  omitted,  as  no  necessity  exists  for  their  continuance  in  the  section. 


TITLE  11. 

OCCUPANCY. 

Section  1006.    For  any  x>eriod,  confers  title  sufficient  for  what  purposes. 
1007.    When  constitutes  title  by  prescription  ;  effect  of. 

For  any  period,  confers  title  sufficient  for  what  purposes. 

Sec.  1006.  Occupancy  for  any  period  confers  a  title  suflS- 
2  cient  against  all  except  the  state  and  those  who  have  title  by 
5    prescription,  accession,  transfer,  will,  or  succession. 

When  constitutes  title  by  prescription  ;  effect  of. 

Sec.  1007.  Occupancy  for  the  period  prescribed  by  the  Code 
5  of  Civil  Procedure  as  suflBcient  to  bar  an  action  for  the  recovery 
S  of  the  property  confers  a  title  ^thereto,  denominated  a  title  by 
4    prescription,  which  is  sufficient  against  all. 


TITLE  ni. 

ACCESSION. 

Chapter  I.     To  Real  Property.     [1013-1019.] 

II.     To  Personal  Property.     [1025-1033.] 

CHAPTER  I. 

« 

ACCESSION   TO   REAL   PROPERTY. 

Section  1013.  Fixtures,  when  belong  to  owners  of  land. 

1014.  Land  formed  from  natural  causea  belongs  to  whom. 

1015.  Land  carried  away  may  be  reclaimed,  when. 

1016.  Title  to  islands  formed  in  navigable  streams. 

1017.  Same ;  in  unnavlgable  streams. 

1018.  Same;  formed  by  division  of  stream. 

1019.  What  fixtures  tenant  may  remove. 

Fixtures,  when  belong  to  own-er  of  land. 

Sec.  1013.    When  a  person  affixes  his  property  to  the  land 

2  of  another,  without  an  agreement  permitting  him  to  remove  it, 

3  the  thing  affixed,  except  as  provided  in  section  1019,  belongs 


252 


REPORT  OF  CODE  COMMISSIONERS. 


4  to  the  owner  of  the  land,  unless  he  chooses  to  require  the 

5  former  to  remove  it. 

Land  formed  from  natnral  causes  belongs  to  whom. 

Sec.  1014.    Where,   from   natural  causes,  land   forms    by 

2  imperceptible  degrees  upon  the  bank  of  a  river  or  stream, 

3  navigable  or  not  navigable,  either  by  accumulation  of  material 

4  or  by  the  recession  of  the  stream,  such  land  belongs  to  the 

5  owner  of  the  bank,  subject  to  any  existing  right  of  way  over 

6  the  bank. 


Land  carried  away  may  be  reclaimed,  when. 

Sec  1015.    If  a  river  or  stream,  navigable  or  not  navigable, 

2  carries  away,  by  sudden  violence,  a  considerable  and  distin- 

3  guishable  part  of  the  bank,  and  bears  it  to  the  opposite  bank, 

4  or  to  another  part  of  the  same  bank,  it  belongs  to  the  owner 

5  of  the  part  carried  away,   excepting  the  occupation  thereof 

6  for  one  year  by  the  owner  of  the  land  to  which  it  has  been 

7  united,  without  being  reclaimed  by  the  owner  of   the  part 

8  carried  away,  confers  the  title  thereto  upon  the  owner  of  the 

9  land  to  which  it  has  been  united. 

Commissioners'  Note  :  Commissioners  of  1895  suggested  the  amendment 
to  this  section,  and  say  of  it  in  their  note :  "  The  section,  as  it  now  stands, 
leaves  the  title  of  the  part  carried  away  uncertain,  which  question  the  pro- 
posed amendment  will  settle."  The  change  consists  in  striking  from  the 
present  section  aU  that  follows  the  word  "  bank  "  where  it  occurs  the  third 
time,  and  inserting  the  amendment. 

Title* to  islands  formed  in  navigable  streams. 

Sec.  1016.     Islands  and  accumulations    of    land,    formed 

2  in  the  beds  of  streams  which  are  navigable,  belong  to  the  state, 

3  if  there  is  no  title  or  prescription  to  the  contrary. 

Same;  in  unnavigable  streams. 

Sec  1017.     An  island,  or  an  accumulation  of  land,  formed 

2  in  a  stream  which  is  not  naviga'ble,    belongs  to  the  owner 

3  of  the   shore  on  that  side  where   the   island  or   accumula- 

4  tion  is  formed  ;  or,   if   not  formed  on  one  side  only,  to  the 

5  owners  of  the  shore  on  the  two  sides,  divided  by  an  imaginary 

6  line  drawn  through  the  middle  of  the  river. 

Same;  formed  by  division  of  stream. 

Sec.  1018.     If  a   stream,   navigable   or    not    navigable,  in 

2  forming-  itself  a  new  arm,  divides  itself  and  surrounds  land 

3  belonging  to  the  owner  of  the  shore,  and  thereby  forms  an 

4  island,  the  island  belongs  to  such  owner. 
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What  fixtures  tenant  may  remove. 

Sec.  1019..  A  tenant  may  remove  from  the  demised  premises 
2  any  time  during  the  continuance  of  his  term,  anything  affixed 
3.   thereto    for    purposes    of  trade,   manufacture,    ornament,   or 

4  domestic  use,  if  the  removal  can  be  effected  without  injury  to 

5  the  premise,  unless  the  thing  has,  by  the  manner  in  which  it 

6  is  affixed,  become  an  integral  part  of  the  premises. 


CHAPTER  II. 

ACCESSION    TO   PERSONAL     PROPERTY. 

Section  1025.  By  uniting  things  belonging  to  different  owners. 

1026.  Principal  part  defined.    Parts  may  be  separate,  when. 

1027.  Principal  part  defined. 

1028.  By  uniting  materials  and  workmanship. 

1029.  Same ;  inseparable  materials. 

1030.  Same ;  materials  of  different  owners. 

1031.  Sections  1025  to  1030,  inclusiye,  not  applicable,  when. 

1032.  Owner  may  elect  between  the  thing  and  its  value. 

1033.  Wrongfully  employing  materials  of  another,  liability  for. 

By  uniting  things  belonging  to  different  owners. 

Sec  1025.     When    things    belonging    to  different    owners 

2  have  been  united  so  as  to  form  a  single  thing,  and  cannot  be 

3  separated  without  injury,  the  whole  belongs  to  the  owner  of 

4  the  thing  which  forms  the  principal  part ;  who  must,  however, 

5  reimburse  the  value  of  the  residue  to  ,the  other  owner,  or  sur- 

6  '  render  the  whole  to  him. 

Principal  part  defined.    Parts  may  be  separated,  when.  . 

Sec  1026.     That  part"  is   to  be   deemed   the   principal  to 

2  which  the  other  has  been  united  only  for  the  use,  ornament, 

3  or  completion  of  the  former,  unless  the  latter  is  the  more  valu- 

4  able,  and  has  been  united  without  the  knowledge  of  its  owner, 

c 

5  who  may,  in  the  latter  case,  require  it  to  be   separated  or 

6  returned  to  him,  although  some  injury  should. result  to  the 

7  thing  to  which  it  has  been  united. 

Principal  part  defined. 

Sec  1027.     If  neither  part  can  be  considered  the  principal, 

2  within  the  rule  prescribed  by  the  last  section,  the  more  valuable, 

3  or,  if  the  values  are  nearly  equal,  the  more  considerable  in  bulk, 

4  *  is  to  be  deemed  the  principal  part. 

By  uniting  materials  and  workmanship. 

Sec  1028.     If  one  makes  a  thing  from  materials  belonging 
2     to  another,  the  latter  may  claim  the  thing  on  reimbursing  the 
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3  value  of  the  workmanship,  unless  the  value  of  the  workman- 

4  ship  exceeds  the  value  of  the  materials,  in  which  case  the  thing 

5  belongs  to  the  maker,  on  reimbursing  the  value  of  the  materials. 

Same ;  inseparable  materials. 

Sec.  1029.     When  one  has  made  use-  of  ^materials  which  in 

2  part  belong  to  him  or  in  part  to  another,  in  order  to  form  a 

3  thing  of  a  new  description,  without  having  destroyed  any  of 

4  the  materials,  but  in  such  a  way  that  it  cannot  be  separated 

5  without  inconvenience,  the  thing  formed  is  common  to  both 

6  proprietors ;  in  proportion  as  respects  the  one,  of  the  materials 

7  belonging  to  him,  and  as  respects  the  other,  of  the  materials^ 

8  belonging  to  him  and  the  price  of  his  workmanship. 

Same ;  materials  of  different  owners. 

Sec.  1030.     When  a  thing  has  been  formed  by  the  admixture 

2  of  several  materials  of  different  owners,  and  neither  can  be 

3  considered  the  principal  substance,  an  owner  without  whose 

4  consent  the  admixture  was  made  may  require  a  separation,  if 

5  the  materials  can  be  separated  without  inconvenience.     If  they 

6  cannot  be  thus  separated,  the  owners  acquire  the  thing  in  com- 

7  mon,  in  proportion  to  the  quantity,  quality,  and  value  of  their 

8  materials  ;  but  if  the  materials  of  one  were  far  superior  to  those 

9  of    the    others,  both   in   quantity  and   value,  he  may  claim 

10  the  thing  on   reimbursing  to  the  others   the  value  of  their 

11  materials. 

Sections  1025  to  1030,  inclusive,  not  applicable,  when. 

Sec.  1031.     The  foregoing  sections  of  this  article  are  not 

2  applicable  to  cases  in  which  one  willfully  uses  the  materials  of 

3  another  without  his  consent;  but,  in  such  cases,  the  product 

4  belongs  to  the  owner  of  the  material,  if  its  identity  can  be 

5  traced. 

Owner  may  elect  between  the  thing  and  its  value. 

Sec.  1032.     In  all  cases  where  one,  whose  material  has  been 

2  used  without  his  knowledge,  in  order  to  form  a  product  of  a 

3  different  description,  can  claim  an  interest  in  such  product,  he 

4  has  an  option  to  demand  either  restitution  of  his  material  in 

5  kind,  in  the  same  quantity,  weight,  measure,  and  quality,  or 

6  the  value  thereof;  or  where  he  is  entitled  to  the  product,  the 

7  value  thereof  in  place  of  the  product. 

Wrongfully  employing  materials  of  another,  liability  for. 

Sec.  1033.     In   addition   to  the  liabilities   created  by   the 
2     foregoing  provisions  of  this  chapter,  one  who  wrongfully  em- 
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3  ploys  materials  belonging  to  another,  is  liable  to  the  owner 

4  thereof  in  damages. 

CoHHissiONBBS'  KoTs :    The  change  in  this  section  consists  merely  in  the 
transposition  of  clauses. 


TITLE  lY. 

TRANSFER. 

Chapter  I.  Transfers  in  General.     [1039-1085.] 

II.  Transfer  of  Real  Property.     [1091-1115.] 

III.  Transih^r  of  Personal  Property.    [1136-1153.] 

IV.  Recording  Transfers  of  Real  Property. 

[1158-1217.] 
V.     Unlawful  Transfers.     [1227-1231.] 

CHAPTER  I. 
transfers  in  general. 

Abticlb  I.  Dbpinition  of  Tbansfsb.    [1039-1040.] 

II.  What  May  Bk  Teansfbbrbd.    [1044-1047.]     • 

III.  MoDB  OF  Tbansfbb.    [1062-1059.] 

IV.  Intbbpbbtation  OF  Gbants.    [1066-1072.] 
V.  Effbot  of  Tbansfbb.    [1083-1086.] 

ARTICLE  I. 

DBFINITION  OF  TBANSFBB. 

Section  1039.    Transfer  defined. 

1040.    Voluntary  transfer  defined. 

Transfer  defined. 

Sec.  1039.    Transfer  is  an  act  of  the  parties,  or  of  the  law, 

2  by  which  the  title  to  the  property  is  conveyed  from  one  living 

3  person  to  another. 

Voluntary  transfer  defined. 

Sec.  1040.     A  voluntary  transfer  is  an  executed  contract, 

2  subject  to  all  rules  of  law  concerning  contracts  in  general; 

3  except  that  a  consideration  is  not  necessary  to  its  validity. 

article  II. 

WHAT  MAY  BB  TBANSFBBBBD. 

Section  1044.  What  may  be  transferred. 

1045.  Possibility  cannot  be,  when. 

1046.  Right  of  re-entry  can  be. 

1047.  Owner  not  in  possession  may  transfer. 
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What  may  be  transferred. 

Sec.  1044.  Property  of  any  kind  may  be  transferred,  except 
2    as  otherwise  provided  by  this  article/ 

Possibility  cannot  be,  when. 

Sec.  1045.  A  mere  possibility,  not  eouplM  with  an  interest, 
2    cannot  be  transferred. 

* 
■ 

Right  of  re-entry  can  be. 

Sec.  1046.  A  right  of  re-entry,  or  of  re-possession  for  breach 
2     of  condition  subsequent,  can  be  transferred. 

Owner  not  in  possession  may  transfer.  ^ 

Sec.  1047.  Any  person  claiming  title  to  real  property  in 
2  the  adverse  possession  of  another  may  transfer  it  with  the 
S    same  effect  as  if  in  actual  possession. 

ARTICLE  III. 

MODS  OF  TBANSFEB. 

Section  1052.  When  may  be  oral. 

1053.  Transfer  in  writing,  how  designated. 

1054.  Takes  effect  on  delivery. 

1055.  Presumption  as  to  delivery. 

1056.  Delivery  of,  necessarily  absolute. 

1057.  May  be  deposited  with  third  person  for  delivery.    Escrow 

defined. 

1058.  Redelivery,  or  cancellation  of,  does  not  retransfer  title. 

1059.  Constructive  delivery  of,  defined. 

When  may  be  oral. 

Sec.  1052.     A   transfer  may  be  made  without  writing,  in 

2  every  case  in  which  a  writing  is  not  expressly  required   by 

3  statute. 

Transfer  in  writing,  how  designated. 

Sec.  1053.     A  transfer  in  writing  is  called  a  grant,  or  con- 

2  veyance,  or  bill  of  sale.     The  term  "grant,"  in  this  and  the 

3  next  two  articles,  includes  all  these  instruments,  unless  it  is 

4  specially  applied  to  real  property. 

Takes  effect  on  delivery. 

Sec  1054.  A  grant  takes  effect,  so  as  to  vest  the  interest 
2     intended  to  be  transferred,  only  upon  its  delivery  by  the  grantor. 

Presumption  as  to  delivery. 

Sec.  1055.  A  grant  duly  executed  is  presumed  to  have  been 
12    delivered  at  its  date. 
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I>eliyer7  of,  necessarily  absolute. 

Sec.  1056.     A  grant  cannot  be  delivered  to  the  grantee  condi- 
2    tionally.     Delivery  to  him,  or  to  his  agent  as  such,  is  neces-  ^ 
S    sarily  absolute,  and  the  instrument  takes  effect  thereupon,  dis- 
4    charged  of  any  condition  on  which  the  delivery  was  made.- 

May  be  deposited  with  third  person  for  delivery.    Escrow  defined. 

Sec  1057.     A  grant  mg,y  be  deposited  by  the  grantor  with  a 

2  third  person,  to  be  delivered  on  the  performance  of  t^  condition, 

3  and,  on  delivery  by  the  depositary,  it  will  take  effeijt.    While 

4  in  the  possession  of  the  third  person,  and  subject  to  condi- 
^    tion,  it  is  called  an  escrow. 

Redelivery  or  cancellation,  effect  of. 

Sec.  1058.  Redelivering  a  grant  of  real  property  to  the 
2     grantor,  or  cancelling  it,  does  not  operate  to  retransfer  the  title. 

Constructive  delivery  of,  defined. 

Sec.  1059.     Though  a  grant  be  not  actually  delivered  into 

2  the  possession  of  the  grantee,  it  is  yet  to  be  deemed  construc- 

3  tively  delivered  in  the  following  cases: 

4  1.  Where  the  instrument  is,  by  the  agreement  of  the  parties 

5  at  the  time  of  execution,  understood  to  be  delivered,  and  under 

6  such  circumstances  that  the  grantee  is  entitled  to  immediate 

7  delivery;  or, 

-8        2.  Where  it  is  delivered^  a  stranger  for  the  benefit  of  the 
^    grantee,  and  his  assent  is  shown,  or  may  be  presumed. 

Sec.  1060.     Omitted. 

Commissioners'  Note  :    By  an  act  approved  March  90,  1874  (Amendments 
187S-74,  225),  this  section  was  repealed,  and  for  that  reason  has  been  omitted. 

ARTICLE  IV. 

INTSBPBSTATION  OF  GBANTS. 

Section  1066.  Grants,  how  interpreted. 

1067.  Limitations  in,  how  controlled. 

1068.  Recitals  in,  when  may  be  resorted  to. 

1069.  Interpretation  in  favor  of  grantee,  when. 

1070.  Irreconcilable  parts  in,  former  part  prevails. 

1071.  Meaning  of  "  heirs  "  and  "  issue  "  in  certain  remainders. 

1072.  Words  of  inheritance  not  necessary  to  transfer  fee. 

Grants,  how  interpreted. 

Sec.  1066.  Grants  are  to  be  interpreted  in  like  manner 
12  with  contracts  in  general,  except  so  far  as  is  otherwise  pro- 
3    vided  in  this  article. 


Limitations  in,  how  controlled. 

Sec.  1067.     A  clear  and  distinct  limitation  in  a  grant  is  not 

2    controlled  by  other  words  less  clear  and  distinct. 
f'  •  17— cc 
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Recitals  in,  when  may  be  resorted  to. 

Sec.  1068.     If  the  operative  words  of  a  grant  are  doubtful, 
2    recourse  may  be  had  to  its  recitals  to  assist  the  construction. 

Interpretation  in  fayor  of  grantee,  when* 

Sec.  1669.     A  grant  is   to  be  interpreted  in  favor  of  the 

2  grantee,  except  that  a  reservation  in  any  grant,  and  every 

3  grant  by  public  officer  or  body,  as  such,  to  a  private  party  is 

4  to  be  interpreted  in  favor  of  the  grantor. 

IrreconcUable  parts  in,  former  part  prevails. 

Sec.  1070.     If  several  parts  of  a  grant  are  absolutely  irre- 
2    concilable,  the  former  part  prevails. 

Meaning  of  "heirs "  and  "issue "  in  certain  remainders. 

Sec  1071.     Where  a  future  interest  is  limited  by  a  grant  to 

2  take  effect  on  the  death  of  any  person  without  heirs,  or  heirs 

3  of  his  body,  or  without  issue,  or   in  equivalent  words,  such 

4  words  must  be  taken  to  mean  successors,  or  issue  living  atjthe 

5  death  of  the  person  named  as  ancestor. 

^  Words  of  inheritance  not  necessary  to  transfer  fee. 

Sec  1072.     Words   of    inheritance  or   succession    are    not 
2     requisite  to  transfer  a  fee  in  real  property. 

ART*LE  V. 

BFFBCT  OF  TRANSFERS. 

Section  1083.    What  title  passes  by.  ' 

1084.  Of  incidents. 

1085.  Qrant  may  inure  to  benefit  of  stranger. 

What  title  passes  by. 

Sec  1083.     A  transfer  vests  in  the  transferee  all  the  actual 

2  title  to  the  thing  transferred  which  the  transferer  then  has^ 

3  unless  a  diflferent  intention  is  expressed,   or   is   necessarily 

4  implied. 

Of  incidents. 

Sec  1084.     The  transfer  of  a  thing  transfers  also  all  its 

2  incidents,  unless  expressly  excepted;   but  the  transfer  of  an 

3  incident  to  a  thing  does  not  transfer  the  thing  itself. 

Grant  may  inure  to  benefit  of  stranger. 

Sec  1085.     A  present  interest,  and  the  benefit  of  a  condition 

2  or  covenant  respecting  property,  may  be  taken  by  any  natural 

3  person  under  a  grant,  although  not  named  a  party  thereto. 
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CHAPTER   II. 

a 

TRANSFER   OF   REAL   PROPERTY. 

Abtiolx     I.    MoDX  OF  Tbansfxb.    [1091-1096.] 

II.    Effxot  of  Tsansfxb.    [1104-1115.]       ' 

ARTICLE  1. 

MODX  OF  TBANSFXB. 

Section  109L  Requisites  in,  for  certain  estates. 

1092.  Form  of  grant. 

1093.  Grant  by  married  woman,  how  acknowledged. 
1004.  Power  of  attorney  of  married  women,  effect  of. 

1095.  Attorney  in  fact,  instrument  by,'how  executed. 

1096.  Grants  by  party  who  has  had  name  changed,  how  executed. 

Requisites  in,  for  certain  estates. 

Sec.  1091.     An  estate    in    real    property,   other'  than   an 

2  estate  at  will  or  for  a  term  not  exceeding  one  year,  can  be 

3  transferred  only  by  operation  of  law,  or  by  an  instrument  in 

4  writing,   subscribed   by    the    party    disposing   of   the   same, 

5  or  by  his  agent  thereunto  authorized  by  writing. 

Form  of  grant. 

Sec.  1092.     A  grant  of  an  estate  in  real  property  may  be 

2  made  in  substance  as  follows: 

3  "  I,  A  B,  grant  to  C  D  all  that  real  property  situated  in 

4  (insert  name  of  county)  coun.ty,  state  of  California,  bounded  (or 

5  described)  as  follows:  (here  insert  description,  or  if  the  land 

6  sought  to  be  conveyed   has   a   descriptive  name,  it   may  be 

7  described  by  the  name,  as,  for  instance,  The  Norris  Ranch'). 

8  "  Witness  my  hand  this  (insert  day)  day  of  (insert  month) 

9  (insert  year). 

10  "A  B." 

GoMMissiONXBS'  NoTX :    The  figures  "  18  "  omitted,  and  the  f oUowing  ("  in- 
sert year")  substituted,  to  avoid  further  amendment  after  the  year  1900. 

Grant  by  married  woman,  how  acknowledged. 

Sec.  1093.    A  grant  or  conveyance  of  real  property  made  by 

2  a  married  woman  may  be  made,  executed,  and  acknowledged 

3  in  the  same  manner  and  has  the  same  effect  as  if  she  were 

4  unmarried. 

Power  of  attorney  of  married  women,  effect  of. 

Sec.  1094.     A  married  woman  may  make,  execute,  and  revoke 

2  powers  of  attorney  for  the  sale,  conveyance,  or  incumbrance  of 

3  her  real  or  personal  estate,  which  shall  have  the  same  effect  as 
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3 
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2 
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4 
5 
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7 


2 
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if  she  were  unmarried,  and  must  be  acknowledged  in  the  same 
manner  as  a  grant  of  real  property. 


"may,"  where  it  occurred  the  second 


CoMMissiONBBs'  NoTB:    The  word 
time  in  this  section,  omitted,  and  the  word  "  must  '*  inserted. 

Attorney  in  fact,  instrument  hy,  how  ezecuted. 

Sec.  1095.  When  an  attorney  in  fact  executes  an  instrument 
transferring  an  estate  in  real  property,  he  must  subscribe  the 
name  of  his  principals  to  it,  and  his  own  name  as  attorney  in 
fact. 

0 

» 

Grants  by  party  who  has  had  name  changed,  how  ezecuted. 

Sec.  1096.  A  grant,  or  conveyance,  of  real  property,  or  any 
interest,  therein,  made  by  a  party  whose  name  has,  since 
acquiring  title  thereto,  been  changed  from  any  cause,  must,  in 
addition  to  the  requirements  of  section  1092,  set  forth  the 
name  by  which  such  title  was  acquired  by  such  party. 

CoMMissiONBBS*  NoTB  *.  This  is  a  new  section  containing  the  provisions  of 
existing  law.  Bee  act  relating  to  conveyances  of  real  estate,  approved  March 
11, 1874  (Stats.  1873-74,  346). 

ARTICLE   II. 


Section  1104. 
1105. 
1106. 
1107. 
1108. 
1109. 
1110. 
1111. 
1112. 
1118. 
1114. 
1116. 


BFFBCT  OF  TBANSFBB. 

What  easements  pass  with  property. 

When  fee  simple  title  is  presumed  to  pass. 

Subsequently  acquired  title  passes  by  operation  of  law. 

Grant,  how  far  conclusive  on  purchasers. 

Conveyances  by  owner  for  life  or  for  years. 

Grant  made  on  condition  subsequent. 

Grant  on  condition  precedent. 

Grant  of  rents,  reversions,  and  remainders. 

Boundary  by  highway,  what  passes. 

Implied  covenants. 

What  the  term  **  incumbrances  "  includes. 

Lineal  and  collateral  warranties  abolished. 


What  easements  pass  with  property. 

Sec.  1104.  A  transfer  of  real  property  passes  all  easements 
attached  thereto,  and  creates  in  favor  thereof  an  easement  to 
use  other  real  property  of  the  person  whose  estate  is  transferred 
in  the  same  manner,  and  to  the  same  extent  as  such  property 
was  obviously  and  permanently  used  by  the  person  whose 
estate  is  transferred,  for  the  benefit  thereof,  at  the  time  when 
the  transfer  was  agreed  upon  or  completed. 

When  fee  simple  title  is  presumed  to  pass. 

Sec.  1105.  A  fee  simple  title  is  presumed  to  be  intended  to 
pass  by  a  grant  of  real  property  unless  it  appears  from  the 
grant  that  a  lesser  estate  was  intended. 
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Bubseqnently  acquired  title  passes  by  operation  of  law. 

Sec.  1106.    Where  a  person  purports  by  proper  instrument 

2  to  grant  real  property  in  fee  simple,  and  subsequently  acquires 

3  any  title,  or  claim  of  title  thereto,  the  same  passes  by  operation 

4  of  law  to  the  grantee,  or  his  successors. 

Grant,  how  far  conclusive  on  purchasers. 

Sec  1107.     Every  grant  of  an  estate  in  real  property  is  con- 

2  elusive  against  the  grantor.  Also  against  every  one  subsequently 

3  claiming  under  him,  except  a  purchaser  or  incumbrancer  who 

4  in  good  faith  and  for  a  valuable  consideration  acquires  a  title 

5  or  lien  by  an  instrument  that  is  first  duly  recorded. 

Conveyances  by  owner  for  life  or  for  years. 

Seo.  1108.     A  grant  made  by  the  owner  of  an  estate  for  life 

2  or  years,  purporting  to  transfer  a  greater  estate  than  he  could 

3  lawfully  transfer,  does  not  work  a  forfeiture  of  his  estate,  but 

4  passes  to  the  grantee  all  the  estate  which  the  grantor  could 

5  lawfully  transfer. 

Grant  made  on  condition  subsequent. 

Sec.  1109.     Where  a  grant  is  made  upon  condition  subsequent, 

2  and  is  subsequently  defeated  by  the  non-performance  of  the 

3  condition,  the  person  otherwise  entitled  to  hold  under  the  grant 

4  must  reconvey  the  property  to  the  grantor  or  his  successors, 

5  by  grant,  duly  acknowledged  for  record. 

Grant  on  condition  precedent. 

Sec.  1110.     An  instrument  purporting  to  be  a  grant  of  real 

2  property,  to  take  effect  upon  condition  precedent,  passes  the 

3  estate  upon  the  performance  of  the  condition. 

Grants  of  rents,  reversions,  and  remainders. 

Sec.  1111.     Grants  of  rents,  or  of  reversions,  or  of  remainders, 

2  are  good  and  effectual  without  attornments  of  the  tenants;  but 

3  no  tenant  who,  before  notice  of  the  grant,  shall  have  paid  rent 

4  to  the  grantor,  must  suffer  any  damage  thereby. 

Boundary  by  highway,  what  passes. 

Sec.  1112.     A   transfer   of    land,  bounded   by   a   highway, 

2  passes  the  title  of  the  person  whose  estate  is  transferred  to  the 

3  soil  of  the  highway  in  front  to  the  center  thereof  unless  a 

4  different  intent  appears  from  the  grant. 

Implied  covenants. 
Sec.  1113.     From  the  use  of  the  word  "grant''  in  any  con- 
2    veyance  by  which  an  estate  of  inheritance  or  fee  simple  is  to 
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3  be  passed,  the  foll<>wing  covenants  and  none  other,  on  the  part 

4  of  the  grantor  for  himself  and  his  heirs  to  the  grantee,  his 

5  heirs  and  assigns,  are  implied,  unless  restrained  by  express 

6  terms  contained  in  such  conveyance: 

7  1.  That  previous  to  the  time  of  the  execution  of  such  con- 

8  veyance,  the  grantor  has  not  conveyed  the  same  estate,  or  any 

9  right,  title,  or  interest  therein,  to  any  person  other  than  the 

10  grantee; 

11  2.  That  such  estate  is  at  the  time  of  the  execution  of  such 

12  conveyance  free  from  incumbrances  done,  made  or  suffered  by 

13  the  grantor  or  any  person  claiming  under  him. 

14  Such  covenants  may  be  sued  upon  in  the  same  manner  as  if 

15  they  had  been  expressly  inserted  in  the  conveyance. 

What  the  term  "incumbrances"  includes. 

Sec.  1114.     The  term  "incumbrances"  includes  taxes,  assess- 
2    ments,  and  all  liens  upon  real  property. 

Lineal  and  collateral  warranties  abolished. 

Sec.  1115.     Lineal  and  collateral  warranties,  with  all  their 

2  incidents,  are  abolished;  but  the  heirs  and  devisees  of  ev^ry 

3  person  who  has  made  any  covenant  or  agreement  in  reference 

4  o  the  title  of,  in,  or  to  any  real  property,  are  answerable  upon 

5  such  covenant  or  agreement  to  the  extent  of  the  land  descended 

6  or  devised  to  them  in  the  cases  and  in  the  manner  prescribed 

7  by  law. 

^     CHAPTER  III. 

TRANSFER   OF   PERSONAL   PROPERTY. 
ABTICLE  I.     MODB  OF  TBA.NSFBB.      [113&-1186.] 

II.    What  Opbba.tbs  as  a  Tbansfbb.    [1140-1142.] 
III.    Gifts.     [1146-1153.] 

ARTICLE  I. 

MODB  OF  TBANSFBB. 

Section  1135.    When  must  be  in  writing. 
1136.    Transfer  by  sale. 

When  must  be  in  writing. 

Sec.  1135.     An  interest  in  a  ship,  or  in  an  existing  trust, 

2  can  be  transferred  only  by  operation  of  law,  or  by  a  written 

3  instrument,  subscribed  by  the  person  making  the  transfer,  or 

4  by  his  agent. 

Transfer  by  sale. 

Sec.  1136.    The  mode  of  transferring  other  personal  prop« 
2     erty  by  sale  is   regulated   by  the  title  on   that    subject,  in 

8  Division  Third  of  this  code.  • 
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ARTICLE  II. 


WHAT  0PXRATB8  AS  A  TBAN8FEB. 

Section  lUO.    Transfer  of  title  under  sale. 

1141.  Transfer  of  title  under  executory  agreement  for  sale. 

1142.  When  buyer  acquires  better  title  than  seller  has. 

Transfer  of  title  under  sale. 

Sec.  1140.  The  title  to  personal  property,  sold  or  ex- 
2  changed,  passes  to  the  buyer  whenever  the  parties  agree  upon 
S  a  present  transfer,  and  the  thing  itself  is  identified,  whether  it 
4    is  separated  from  other  things  or  not. 

Transfer  of  title  under  executory  agreement  for  sale. 

Sec.  1141.     Title  is  transferred  by  an  executory  agreement 

2  for  the  sale  or  exchange  of  personal  property  only   when  the 

3  buyer  has  accepted  the  thing,  or  when  the  seller  has  com- 

4  pleted  it,  prepared  it  for  delivery,  and  offered  it  to  the  buyer, 

5  with  intent  to  transfer  the  title  thereto  in  the  manner  pre- 

6  scribed  by  the  chapter  upon  offer  of  performance. 

When  buyer  acquires  better  title  than  seller  has. 

Sec.  1142.    Where  th«    possession    of   personal    property, 

2  together  with  a  power  to  dispose  thereof,  is  transferred  by  its 

S  owner  to  another  person,  an  executed  sale  by  the  latter,  while 

4  in  possession,  to  a  buyer  in  good  faith  and  in  the  ordinary 

5  course  of  business,  for  value,  transfers  to  such  buyer  the  title 

6  of  the  former  owner,  though  he  may  be  entitled  to  rescind, 

7  ^nd  does  rescind  the  transfer  made  by  him. 


ARTICLE    III. 

'     aiFTS. 

Section  1146. 

Gifts  defined. 

1147. 

Gift,  how  made. 

1148. 

Gift  not  revocable. 

1149. 

Gift  in  view  of  death,  defined. 

1160. 

When  gift  presumed  to  be  in  view  of  death. 

115L 

Revocation  of  gift  made  in  view  of  death. 

1152. 

Effect  of  will  upon  gift. 

1163. 

When  treated  as  legacy. 

Gifts  defined* 

Sec.  1146.     A  gift  is  a  transfer  of  personal  property,  made 
^     voluntarily,  and  without  consideration. 

Gift,  how  made. 

Sec.  1147.     A  verbal  gift  is  not  valid,  unless  the  means  of 
12    obtaining  the  possession  and  control  of  the  thing  are  given, 

3  nor,  if  it  is  capable  of  delivery,  unless  there  is  an  actual  or 

4  symbolical  delivery  of  the  thing  to  the  donee. 


264  REPORT  OF  CODE  COMMISSIONERS. 

Gift  not  revocable. 

Sec.  1148.     A  gift,  other  than  a  gift  in  view  of  death,  cannot 
2    be  revoked  by  the  giver. 

Gift  in  view  of  death,  defined. 
Sec.  1149.     A  gift  in  view  of  death  is  one  which  is  made  in 

2  contemplation,  fear,  or  peril  of  death,  and  with  intent  that  it 

3  shall  take  effect  only  in  case  of  the  death  of  the  giver. 

When  gift  presumed  to  be  in  view  of  death. 

Sec  1150.    A  gift  made  during  the  last  illness  of  the  giver,. 

2  or  under  circumstances  which  would  naturally  impress  him 

3  with  an  expectation  of  speedy  death,  is  presumed  to  be  a  gift 

4  in  view  of  death. 

Revocation  of  gift  made  in  view  of  death. 

Sec.  1161.     A  gift  in  view  of  death  may  be  revoked  by  the 

2  giver  at' any  time,  and  is  revoked  by  his  recovery  from  the  ill- 

3  ness,  or  escape  from  the  peril,  under  the  presence  of  which  it 

4  was  made,  or  by  the  occurrence  of  any  event  which  would 

5  operate  as  a  revocation  of  a  will  made  at  the  same  time;   but 

6  when  the  gift  has  been  delivere4  to  the  donee,  the  rights  of  a 

7  bona  fide  purchaser  from  the  donee  before  the  revocation  shall 

8  not  be  affected  by  the  revocation. 

Effect  of  will  upon  gift. 

Sec.  1152.     A  gift  in  view  of  death  is  not  affected  by  a  pre- 

2  vious  will;  nor  by  a  subsequent  will,  unless  it  expresses  an 

3  intention  to  revoke  the  gift. 

When  treated  as  a  legacy. 

Sec  1153.     A  gift  in  view  of  death  must  be  treated  as  a 
2    legacy,  so  far  as  relates  only  to  the  creditors  of  the  giver. 

CHAPTER  IV. 

RECORDING   TRANSFERS. 

Article  I.  What  May  be  Recorded.    [1158-1165.] 

II.  Mode  of  Recording.    [116^1173.] 

III.  Proof  and  Acknowledgments  of  Instruments.    [1180-1207.] 

IV.  Effect  of  Recording  or  the  Want  Thereof.    [1213-1217.] 

ARTICLE  1. 

what  may  be  recorded. 

Section  1158.    What  may  be  recorded. 

1168.    Judgments  may  be  recorded  without  acknowledgment. 
1160.    Letters-patent  may  be  recorded  without  acknowledgment 
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Sectipn  II6I.    What   instrtimentB   mnst   be  acknowledged  before  being 

recorded. 
1162.    Same. 

1164.  Transfers  in  trust. 

1165.  Fees  of  recorder  to  be  indorsed. 

I 

What  may  be  recorded. 

Sec.  1158.     Any  instrument  or  judgment  affecting  the  title 

2  to  or  possession  of  real  property  may  be  recorded  under  this 

3  chapter. 

Judgments-may  be  recorded  without  acknowledgment. 

Sec.  1159.    Judgments  afiecting  the  title  to  or  possession  of 

2  real  property^  authenticated  by  the  certificate  of  the  clerk  of 

3  the  court  in  which  such  judgments  were  rendered,  and.  notices 

4  of  location  of  mining  claims,  may  be  recorded  without  acknowl- 

5  edgment,   certificate    of    acknowledgment,  or    further   proof. 

6  The  record  of  all  notices  of  location  of  mining  claims  made 

7  previous  to  March  ninth,  eighteen  hundred  and  ninety-seven, 

8  in  the  proper  office,  without  acknowledgment  or  certificate  of 

9  acknowledgment,  or  other  proof,  shall  have  the  same  force  and 

10  effect  for  all  purposes  as  if  the  same  had  been  duly  acknowl- 

11  edged,  or  proved  and  certified  as  required  by  law.     Affidavits 

12  showing  work  or  posting  of  notices  upon  mining  claims  may 
18  also  be  recorded  in  the  recorder's  office  of  the  county  where 
14  such  mining  claims  are  situated. 

CoMMissioNEBs'  NoTE :  Thls  section  was  amended  at  the  last  session  of 
the  legislature  (Stats.  1897,  97)  so  as  to  validate  all  records  of  notice  of  loca-  • 
tion  of  mining  claims  made  previous  to  the  enactment  of  this  amendment. 
To  carry  out  its  intent  the  word  "  heretofore  "  has  been  omitted  and  the  words 
"previous  to  March  ninth,  eighteen  hundred  and  ninety-seven, V  inserted  after 
^      the  word  "  made,"  this  being  the  date  when  the  amendment  went  into  effect. 

Letters-patent  may  be  recorded  without  acknowledgment. 

Sec.  1160.     Letters-patent  from  the  United  States  or  from 

2  the  state  of  California,  executed  and  authenticated  pursuant 

3  to  existing  law,  may  be  recorded  without  acknowledgment  or 

4  further  proof;  and  where  letters-patenrt  have  been  lost,  or  are 

5  beyond  the  control  of  any  party  deraigning  title  therefrom,  or 

6  for  any  reason  they  remain  unrecorded,  any  person  claiming 

7  title  thereunder  may  cause  a  transcript  of  the  copy  of  such 

8  letters-patent  kept  by  the  government  issuing  the  same,  duly 

9  certified  by  the  officer  or  individual  having  lawful  custody  of 

10  such  copy,  to  be  recorded  in  lieu  of  the  original;  and  such 

11  recorded  copy  shall  have  prima  facie  the  same  force  and  effect 

12  as  the  original,  for  title  or  for  evidence,  until  said  original  let- 

13  ters-patent  be  recorded. 
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What  instruments  must  be  acknowleded  before  being  recorded* 
Sec.  1161.     Before  an  instrument  can  be  recorded,  unless  it 

2  belongs  to  the  class  provided  for  in  either  section  1159,  1160, 

3  1202,  or  1203,  its  execution  must  be  acknowledged  by  the  x>®r- 

4  son   executing  it,   or   if  executed  by   a  corporation,   by  its 

5  president  or  secretary,  or  proved  by  a  subscribing  witness,  or 

6  as  provided  in  sections  1198  and  1199,  and  the  acknowledg- 

7  ment  or  proof  certified  in  the  manner  prescribed  by  Article  III 

8  of  this  chapter. 

Same. 

Sec.  1162.     An  instrument,  proved  and  certified  pursuant 

2  to  sections  1198  and  1199,  may  be  recorded  in  the  proper 

3  office,  if  the  original  is  at  the  same  time  deposited  therein  to 

4  remain  for  public  inspection,  but  not  otherwise. 

Sec.  1163.     Omitted. 

CoMMissioNBBs'  NoTB :    By  an  act  approved  March  dO,  1874  (Amendments 
1873-74,  226),  this  section  was  repealed,  and  for  that  reason  has  heen  omitted. 

Transfers  in  trust. 

Sec.  1164.     Transfers  of  property  in  trust  for  the  benefit  of 

2  creditors,  and  transfers  or  liens  on  property  by  way  of  mort- 

3  gage,  are  required  to  be  recorded  in  the  cases  specified  in  the 

4  titles  on  the  special  relation  of  debtor  and  creditor,  and  the 

5  chapter  on  mortgages,  respectively. 

Fees  of  recorder  to  be  indorsed. 

Sec.  1165.     The   recorder  must  in   all   cases   indorse    the 
2     amount  of  his  fee  for  recordation  on  the  instrument  recorded. 


ARTICLE    i;. 

* 

MODS  OF    BBCOBDING. 

Section  1169. 

In  what  office. 

1170. 

Instrnment,  when  deemed  recorded. 

117L 

Books  of  record. 

1172. 

Dnties  of  recorder. 

1173. 

Transfer  of  vessels. 

In  yrh&t  office. 

« 

Sec  1169.     Instruments  entitled  to   be  recorded  must  be 

2  recorded  by  the  qounty  recorder  ot  the  county  in  which  the  real 

3  property  affected  thereby  is  situated. 

Instrument,  when  deemed  recorded. 

Sec.  1170.     An  instrument  is  deemed  to  be  recorded  when, 

2  being  duly  acknowledged  or  proved,  and  certified,  it  is  deposited 

3  in  the  recorder's  office  with  the  proper  officer  for  record. 
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Books  of  records 

Sec.  1171.  Grants,  absolute  in  terms,  are  to  b^  record^  in 
2    one  set  of  books,  and  mortgages  in  another. 

Duties  of  recorder. 
Sec.  1172.     The  duties   of  county   recorders,   in   respect  to 
2     recording  instruments,  are  prescribed  by  the  Political  Code. 

Transfer  of  vessels. 

Sec.  1173.  The  mode  of  recording  transfers  of  ships  reg- 
2  istered  under  the  laws  of  the  United  States  is  regulated  by 
-8     acts  of  congress. 

ARTICLE  III. 

FBOOF  AND  ACKNOWLEDGMENT  OF    INSTBXTMBNTS. 

Section  1180.  By  whom  acknowledgments  may  be  taken  in  this  state. 

1181.  Same. 

1192.  By  whom  taken  without  the  state. 

1183.  By  whom  taken  withont  the  United  States. 

1184.  Deputy  can  take  acknowledgment. 

1185.  Requisites  for  acknowledgment. 

1187.  Conveyance  by  married  woman. 

1188.  Officer  must  indorse  certificate. 

1189.  Cfeneral  form  of  certificate. 

1190.  Form  of  acknowledgment  by  corporation. 

1192.  Form  of  certificate  of  acknowledgment  by  attorney  in  fact. 

1193.  Officers  must  affix  their  signatures. 

1194.  Certificate  of  authority  of  justices  in  certain  cases. 

1195.  Proof  of  execution,  how  made. 

1196.  Witness  must  be  personally  known  to  officer. 

1197.  Witness  must  prove,  what. 

1198.  Handwriting  may  be  proved,  when. 

1199.  Evidence  must  prove,  what.  ' 
120(\  Certificate  of  proof. 

120L    Officers  authorized  to  do  certain  things. 

1202.  When  acknowledgment  defectively  certified,  correction  how 

made. 

1203.  When  action  may  be  commenced  to  obtain  judgment  of 

proof  of  instrument. 

1204.  Effect  of  judgment  in  such  action. 

1205.  Conveyances  heretofore  made  to  be  governed  by  then  exist- 

ing laws. 

1206.  Recording,  and  as  evidence,  to  be  governed  by  then  existing 

aws. 

1207.  Certified  copies  as  evidence.    Records,  what  notice  deemed 

from. 

By  whom  acknowledgments  may  be  taken  in  this  state. 

Sec.  1180.    The  proof  or  acknowledgment  of  an  instrument 

2  may  be  made  at  any  place  within  this  state  before  a  justice  or 

3  clerk  of  the  supreme  court  or  a  judge  of  the  superior  court. 

Same* 

Sec  1181.  The  proof  or  acknowledgment  of  an  instrument 
2    may  be  made  in  this  state,  within  the  city,  city  and  county, 
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3  county,  or  towQship  for  which  the  o£5,cer  was  elected  or  ap- 

4  pointed,  before  either: 

5  1.  A  clerk  of  a  court  of  record; 

6  2.  A  county  recorder; 

7  3.  A  court  commissioner; 

8  4.  A  notary  public; 

9  5.  A  justice  of  the  peace. 

C0MMIS8IONBB8'  Notb:  The  word  "township"  has  oeen  snbstitnted  for 
"district,"  as  no  officer  of  a  district  is  authorized  to  take  acknowledgments^ 
while  a  justice  of  the  peace  of  a  township  is. 

By  whom  taken  without  the  state. 

Sec.  1182.    The    proof  or  acknowledgment   may  be  made 

2  without  this  state,  but  within  the  United  States,  and  within 

3  the  jurisdiction  of  the  oflSicer,  before  either  : 

A    4        1.  A  justice,  judge,  or  clerk  of  any  court  of  record  of  the 

5  United  States  ; 

6  2.  A  justice,  judge,  or  clerk  of  any  court  of  xecord  of  any 

7  state ; 

8  3.  A  commissioner  appointed  by  the  governor  of  this  state 

9  for  that  purpose  ; 

10  4.  A  notary  public  ; 

11  6.  Any  other  oflScer  of  the  state  where  the  acknowledgment 

12  is  made,  authorized  by  its  laws  to  take  such  proof  or  acknowl- 

13  edgment. 

By  whom  taken  without  the  United  States. 

Sec.  1183.    The  proof  or  acknowledgment^of  an  instrument 

2  may  be  made  without  the  United  States,  before  either  : 

3  1.  An    ambassador,    minister,      commissioner,    or     charge 

4  d'  affaires  of  the  United  States,  resident  and  accredited  in  the 

5  country  where  the  proof  or  acknowledgment  is  made  ; 

6  2.  A  consul-general,  [consul,  vice-consul,  or  consular  agent 

7  of  the  United  States,  resident  in  the  country  where  the  proof 

8  or  acknowledgment  is  made ; 

'     9        3.  A  judge  of  a  court  of  record  of  the  country  where  the 

10  proof  or  acknowledgment  is  made  ;  •   ^ 

11  4.  Commissioners  appointed  for  such  purpose  by  the  gov- 

12  ernor  of  the  state,  pursuant  to  special  statutes  ; 

13  5.  A  notary  public. 

CoMMissiONEBS*  NoTB  *.  Sincc  this  section  was  incorporated  in  the  code,  the 
government  of  the  United  States,  hy  reason  of  amendments  in  the  national 
laws,  is  represented  at  foreign  courts  hy  amhassadors,  hence  tl^e  Commission 
has  included  such  officer  in  subdivision  1.  Consul-general  has  be^n  included 
in  subdivision  2,  as  no  good  reason  exists  why  an  acknowledgment  should  not 
be  taken  by  such  officer. 
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Requisites  for  acknowledgmentt. 

Sec.  1185.     The  acknowledgment  of  an  instrument  must  not 

2  be  taken,  unless  the  officer  taking  it  knows  or  has  satisfactory 

3  evidence,  on  the  oath  or  affirmation  of  a  credible  witness,  that 

4  the  person  making  such  acknowledgment  is  the  individual  who 

5  is  described  in  and  who  executed  the  instrument;  or,  if  exe- 

6  cuted  by  a  corporation,  that  the  person  making  such  acknowl-  .. 

7  edgment  is  +;he  president  or  secretary  of  such  corporation. 

Sec.  1186.     Omitted. 

OoMMissiONBBS'  NoTB :  By  an  act  approved  March  19, 1881  (Stats.  1891, 187), 
this  section  was  repealed,  and  for  that  reason  the  same  has  been  omitted. 

Conveyance  by  married  woman. 

Sec.  1187.     A  conveyance  by  a  married  woman  has  the  same 

2  efiFect  as  if  she  were  unmarried,  and  may  be  acknowledged  in 

3  the  same  manner. 

Officer  must  indorse  certificate. 

Sec  1188.  An  officer  taking  the  acknowledgment  of  an 
2  instrument  must  indorse  thereon,  or  attach  thereto,  a  certifi- 
S    cate  substantially  in  the  forms  hereinafter  prescribed. 

General  form  of  certificate. 

Sec.  1189.     The  certificate  of  acknowledgment,  unless  it  is 

2  otherwise  in  this  article  provided,  must  be  substantially  in 

3  the  following  form: 

4  "  State  of ,  i 

5  County  of . ) 

6  '*0n  this day  of ,  in  the  year ,  before 

7  me  (here  insert  niame  and  quality  of  the  officer),  personally 

8  appeared  ■  ,  known  to  me  (or  proved  to  me  on  the  oath 

9  of )  to  be  the  person  whose  name  is  subscribed  to  the 

10  within  instrument,  and  acknowledged  that  he  (she  or  they) 

11  executed  the  same." 

12  Provided,  however,  that  any  acknowledgment  taken  without 

13  this  state  in  accordance  with  the  laws  of  the  place  where  the 

14  acknowledgment  is  made,  shall  be  sufficient  in  this  state;  and 

15  'jyrovided  further,  that  the  certificate  of  the  clerk  of  a  court  of 

16  record  of  the  county  or  district  where  such  acknowledgment  is 

17  taken,  that  the  officer  certifying  to  the  same  is  authorized  by 

18  law  so  to  do,  and  that  the  signature  of  the  said  officer  to  such 

19  certificate  is  his  true  and  genuine  signature,  and  that  such 

20  acknowledgment  is  taken  in  accordance  with  the  laws  of  the 

21  place  where  the  same  is  made,  shall  be  prima  facie  evidence  of 

22  the  facts  stated  in  the  certificate  of  said  clerk. 
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Form  of  acknowledgment  by  corporation. 

Sec.  1190.    The  certificate  of  acknowledgment  of  an  instru- 

2  ment  executed  by  a  corporation  must  be  subistantially  in  the 

3  following  form: 

4  "State  of ,  )    ^^ 

5  County  of .  \ 

6  "On  this day  of ,  in  the  year ,  before  me^ 

7  (here  insert  the  name  and  quality  of  the  officer)  personally 

8  appeared ,  known  to  me  (or  proved  to  me  pn  the  oath  of 

9 )  to  be  the  president  (or  the  secretary)  of  the  corpora- 

iO    tion  that  executed  the  within  instrument,  and  acknowledged  to 
11     me  that  such  corporation  executed  the  same.'' 

Sec.  1191.     Omitted. 

CoMHissioNXRs'  Note  :    By  an  act  approved  March  19, 1891  (Stats.  1891^ 
137),  this  section  was  repealed,  and  for  that  reason  has  heen  omitted. 

Form  of  certificate  of  acknowledgment  hy  attorney  in  fact. 

Sec  1192.     The  certificate  of  acknowledgment  by  an  attor- 

2  ney  in  fact,  must  be  substantially  in  the  following  form: 

3  "State  of ,  )^^ 

4  County  of .  )     * 

5  "  On  this day  of ,  in  the  year ,  before  me 

6  (here  insert    name    and  quality  of  the  officer)   personally 

7  appeared ,  known  to  me  (or  proved  to  me  on  the  oath  of 

8    ^)  to  be  the  person  whose  name  is  subscribed  to   the 

9  within  instrument  as  the  attorney  in  fact  of ,  and  ae- 

10  knowledged  to  me  that  he  subscribed   the  name  of  

11  thereto  as  principal,  and  his  own  name  as  attorney  in  fact." 

Officers  must  affix  their  signatures. 

Sec.  1193.     Officers  taking  and  certifying  acknowledgments 

2  or  proof  of  instruments  for  record,  must  authenticate  their  cer- 

3  tificates  by  affixing  thereto  their  signatures,  followed  by  the 

4  names  of  their  offices;  also,  their  seals  of  office,  if  by  the  laws 

5  of  the  state  or  country  where  the  acknowledgment  or  proof  is 

6  taken,  or  by  authority  of  which  they   are   acting,  they  are 

7  required  to  have  official  seals. 

Certificate  of  authority  of  justices  in  certain  cases. 

Sec.  1194.    The  certificate  of  proof  or  acknowledgment,  if 

2  made  before  a  justice  of  the  peace,  when  used  in  any  country 

3  other  than  that  in  which  he  resides,  must  be  accompanied  by  a 

4  certificate,  under  the  hand  and  seal  of  the  clerk  of  the  county  in 

5  which  the  justice  resides,  setting  forth  that  such  justice,  at  the 

6  time  of  taking  such  proof  or  acknowledgment,  was  authorized 


r 


.  THE   REVISED   CIVIL   CODE.  271 

7  to  take  the  same,  and  that  the  clerk  is  acquainted  with  his 

8  handwriting,  and  believes  that  the  signature  to  the  original 

9  certificate  is  genuine. 

Proof  of  ezecution,  how  made. 

Sec.  1195.     Proof  of  the  execution  of  an  instrument,  when 

2  not  acknowledged,  may  be  made  either: 

3  1.  By  the  party  executing  it,  or  either  of  them; 

4  2.  By  ^  subscribing  witness; 

5  3.  By  other  witnesses,  in  cases  mentioned  in  section  1198. 

Witness  must  be  personaUy  known  to  officer. 

Sec.  1196.    If  by  a  subscribing  witness,  such  witness  must 

2  be  personally  known  to  the  oflScer  taking  the  proof  to  be  the 

3  person  whose  name  is  subscribed  to  the  instrument  as  a  witness^ 

4  or  must  be  proved  to  be  such  by  the  oath  of  a  credible  witness. 

Witness  must  prove  what. 

Sec.  1197.    The  subscribing  witness  must  prove  that  the 

2  person  whose  name  is  subscribed  to  the  instrument  as  a  party, 

3  is  the  person  described  in  it,  and  that  such  person  executed  it,, 

4  and  that  the  witness  subscribed  his  name  thereto  a^  a  witness. 

Handwriting  may  be  proved,  when. 

Sec  1198.    The  execution  of  an  instrument  may  be  estab- 

2  lished  by  proof  of  the  handwriting  of  the  party  and  of  a  sub- 

3  scribing  witness,  if  there  is  one,  in  the  following  cases: 

4  1.  When  the  parties  and  all  subscribing  witnesses  are  dead;^ 

5  2.  When  the  parties  and  all  subscribing  witnesses  are  non- 

6  residents  of  the  state; 

7  3.  When  the  place  of  their  residence  is  unknown  to  the  party 

8  desiring  the  proof,  and  cannot  be  ascertained  by  the  exercise 

9  of  due  diligence; 

10  4.  When  a  subscribing  witness  conceals  himself,  or  cannot 

11  be  found  by  the  ofl&cer  by  the  exercise  of  due  diligence,  in 

12  attempting  to  serve  the  subpoena  or  attachment; 

13  5.  In  case  of  the  continued  failure  or  refusal  of  the  witness 

14  to  testify,  for  the  space  of  one  hour  after  his  appearance. 

Evidence  must  prove,  what. 

Sec.  1199.    The  evidence  taken  under  the  preceding  section 

2  must  satisfactorily  prove  to  the  officer  the  following  facts: 

3  1.  The  existence  of  one  or  more  of  the  conditions  mentioned 

4  therein;  and, 

5  2.  That  the  witness  testifying  knew  the  perpon  whose  name 

6  purports  to  be  subscribed  to  the  instrument  as  a  party,  and  is 

7  well  acquainted  with  his  signature,  and  that  it  is  genuine;  and, 
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8  3.  That  the  witness  testifying  personally  knew  the  person 

9  who  subscribed  the   instrument  as   a  witness,   and  is  well 

10  acquainted  with  his  signature,  and  that  it  is  genuine;  and, 

11  4,  The  place  of  residence  of  the  witness. 

Certificate  of  proof. 

Sec  1200.     An  officer  taking  proof  of  the  execution  of  any 

2  instrument  must,  in  his  certificate  indorsed  thereon  or  attached 

3  thereto,  set  forth  all  the  matters  required  by  law  to  be  done  or 

4  known  by  him,  or  proved  before  him  on  the  proceeding,  together 

5  with  the  names  of  all  the  witnesses  examined  before  him,  their 
^  places  of  residence,  respectively,  and  the  substance  of  their  testi- 
7  mony. 

Officers  authorized  to  do  certain  things. 

Sec.  1201.    Officers  authorized  to  take  the  proof  of  instru- 

2  ments  are  authorized  in  such  proceedings: 

3  1.  To  administer  oaths  or  affirmations,  as  prescribed  in-  sec- 

4  tion  2093,  Code  of  Civil  Procedure; 

6  2.  To  employ  and  swear  interpreters; 

*6        3.  To  issue  subpoenas,  as  prescribed  in  section  1986,  Code  of 

7  Civil  Procedure; 

8  4.  To  punish  for  contempt,  as  prescribed  in  sections  1991, 

9  1993,  1994,  Code  of  Civil  Procedure. 

When  acknowledgment  defective,  certified  correction,  how  made. 

Sec.  1202,     When  the  acknowledgment  or  proof  of  the  exe- 

2  cution  of  an  instrument  is  properly  made,  but  defectively  cer- 

3  tified,  any  party  interested  may  have  an  action  in  the  superior 

4  court  to  obtain  a  judgment  correcting  the  certificate. 

CoMMissioNBBs'  NoTB:  The  word  "district  "has  been  changed  to  "supe- 
rior," in  order  that  the  section  shall  conform  to  the  provisions  of  the  consti- 
tution. 

When  action  may  be  commenced  to  obtain  judgment  of  proof  of  instrument. 

Sec.  1203.    Any  person  interested  under  an  instrument  enti- 

2     tied  to  be  proved  for  record,  may  institute  an  action  in  the 

^3     superior  court  against  the  proper  parties  to  obtain  a  judgment 

4  proving  such  instrument. 

CoMMissioNBBs'  NoTK :    Scc  uotc  to  preceding  section. 

Effect  of  judgment  in  such  action. 

Sec.  1204.     A  certified  copy  of  the  judgment  in  a  proceeding 
2     instituted  under  either  of  the  two  preceding  sections,  showing 

5  the  proof  of  the  instrument,  and  attached  thereto,  entitles  such 
4    instrument  to  be  recorded  with  like  effect  as  if  acknowledged. 
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Conveyance  heretofore  made  to  be  governed  by  then  existing  laws. 

Sec.  1205.    The  legality  of  the  execution,  acknowledgmtot, 

2  proof,  form,  or  record  of  any  conveyance  or  other  instrument 

3  made  before  twelve  o'clock,  noon,  January  first,  eighteen  hun- 

4  dred    and  seventy-three,  executed,  acknowledged,  proved,  or 

5  recorded,  is  not  affected  by  anything  contained  in  this  chapter, 

6  but  depends  for  its  validity  and  legality  upon  the  laws  in  force 

7  when  the  act  was  performed. 

CoMHissiONBBs'  NoTB :  The  words  "  this  code  goes  into  effect "  have  been 
omitted  and  the  following  substituted :  "twelve  o'clock,  noon,  January  first, 
eighteen  hundred  and  seventy*three." 

Recording:,  and  as  evidence,  to  be  governed  by  then  existing  laws. 

Sec  1206.     All  conveyances  of  real  property  made  before 

2  twelve  o'clock,   noon,   January  first,   eighteen   hundred   and 

"3  seventy-three,  and  acknowledged  and  proved,  according  to  the 

4  laws  in  force  at  the  time  of  such  making  and  acknowledgment 

5  or  proof,  have  the  same  force  as  evidence,  and  may  be  recorded, 

6  in  the  same  manner  and  with  like  effect,  as  conveyances  exe- 

7  cuted  and  acknowledged  in  pursuance  of  this  chapter. 

CoHHissiONEBs\NoTB :'   See  note  to  preceding  section. 
Certified  copies  as  evidence.    Records,  what  notice  deemed  from. 

Sec.  1207.     Any  instrument  affecting  real  property,  which 

2  was,  previous  to  the  first  day  of  January,  eighteen  hundred  and 

S  ninety-seven,  copied  into  the  proper  book  of  record,  kept  in  the 

4  office  of  any  county  recorder,  shall  be  deemed  to  impart,  after 

5  that  date,  notice  of  its  contents  to  subsequent  purchasers  and 

6  incumbrancers,    notwithstanding    any    defect,   t)mission,    or 

7  informality  in  the  execution  of  the  instrument,  or  in  the  certifi- 

8  cate  of  acknowledgment  thereof,  or  the  absence  of  any  sqch 

9  certificate;  but  nothing  herein  shall  be  deemed  to  affect  the 

10  rights  of  purchasers  or  incumbrancers  previous  to  that  date. 

11  Duly  certified  copies  of  the  record  of  any  such  instrument  may 

12  be  read  in  evidence  with  like  effect  as  copies  of  an  instrument 

13  duly  acknowledged  and  recorded;  provided,  it -he  first  shown 

14  that  the  original  instrument  was  genuine. 

ARTICLE  IV. 

SFFBCT  OF  BECOBDING,  OB  THE  WANT  THSBBOF. 

Section  1213.  Record,  where  and  to  whom  notice. 

1214.  Conveyances  void,  when. 

1215.  Conveyance  defined. 

1216.  Powers  of  attorney,  how  revoked. 

1217.  Unrecorded  instrument  valid  between  the  parties. 

Record,  where  and  to  whom  notice. 

Sec.  1213.     Every  conveyance  of    real   property,  acknowl- 

2    edged  or  proved,  and  certified  and  recorded,  as  prescribed  by 
18— CO 
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3  law,  from  the  time  it  is  filed  with  the  recorder  for  record,  is 

4  constructive  notice  of  the  contents  thereof  to  subsequent  pur- 

5  chasers  and  mortgagees;  arid  a  certified  copy   of    any   such 
'     6  recorded  conveyance  may  be  recorded  in  any  other  county,  and 

7  when  so  recorded  the  record  thereof  shall  have  the  same  force 

8  and  effect  as  though  it  was  of  the  original  conveyance. 

Conveyances  void,  when. 

Sec.  1214.     Every  conveyance  of  real  property,  other  than  a 

2  lease  for  a  term  not  exceeding  one  year,  is  void  as  against  any 

3  subsequent  purchaser  or  mortgagee  of  the  same  property,  or 

4  any  part  thereof,  in  good  faith  and  for  a  valuable  considera- 

5  tion,  whose  conveyance  is  first  duly  recorded,  and  as  against 

6  any  judgment  affecting  the  title,  unless  such  conveyance  shall 

7  have  been  duly  recorded  prior  to  the  record  of  notice  of  action. 

Conveyance  defined. 

Sec.  1215.     The  term  ''conveyance,"  as  used  in  sections  1213 

2  and  1214,  embraces  every  instrument  in  writing  by^  which  any 

3  estate  or  interest  in  real  property  is  created,  alienated,  mort- 

4  gaged,  or  incumbered,  or  by  which  the  title  to  any  real  property 

5  may  be  affected,  except  wills. 

Power  of  attorney,  how  revoked. 

Sec.  1216.     No  instrument  containing  a  power  to  convey  or. 

2  execute  instruments  affecting  real  property,  which  has  been  re- 

3  corded,  is  revoked  by  any  act  of  a  party  by  whom  it  is  executed, 

4  unless  the  instrument  containing  such  revocation  is  also  ac- 

5  knowledged,  or  proved,  certified  and  recorded,  in  the  same  oflBce 

6  in  which  the  instrument  containing  the  power  was  recorded. 

Unrecorded  instrument  valid  between  the  parties. 

Sec.  1217.     An  unrecorded  instrument  is  valid  as   between 
2     the  parties  thereto  and  those  who  have  notice  thereof. 

CHAPTER    V. 

UNLAWFUL   TRANSFERS. 

Section  1227.    Certain  instruments  void  against  purchasers. 

1228.  Not  void  against  purchaser  having  notice,  unless  fraud  is 

mutuaL 

1229.  Power  to  revoke,  when  deemed  executed. 

1230.  Same. 

1231.  Other  provisions. 

Certain  instruments  void  against  purchasers. 

Sec  1227.     Every  instrument,  other  than  a  will,  affecting 
2     an  estate  in  real  property,  including  every  charge  upon  real 
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3  property,  or   upon  its  rents  or   profits,  made   with  intent  to 

4  defraud   prior  or   subsequent  purchasers  thereof,  or   incum- 

5  brancers   thereupon,  is  void   as   against  every  purchaser  or 

6  incumbrancer,  for  value,  of  the  same  property,  or  of  the  rents    ^ 

7  or  property  thereof. 

Not  void  against  purchaser  having  notice,  unless  fraud  is  mutual. 

Sec  1228.     No  instrument  is  to  be  avoided  under  the  last 

2  section  in  favor  of  a  subsequent   purchaser  or  incumbrancer 

3  having  notice  thereof  at  the  time  his  purchase  was  made,  or 

4  his  lien  acquired,  unless  the  person  in  whose  favor  the  instru- 

5  ment  was  made  was  privy  to  the  fraud  intended. 

Power  to  revoke,  when  deemed  executed. 
Sec.  1229.     Where  a  power  to  revoke  or  modify  an  instru- 

2  ment  affecting  the  title  to,  or  the  enjoyment  of,  an  estate  in 

3  real  property,  is  reserved  to  the  grantor,  or  given  to  any  other 

4  person,  a  subsequent  grant  of,  or  charge  upon,  the  estate,  by 

5  the  person  having  the  power  of  revocation,  in  favor  of  a  pur- 

6  chaser  or  incumbrancer  for  value,  operates  as  a  revocation  of 

7  the  original  instrument  to  the  extent  of  the  power,  in  favor  of 

8  such  purchaser  or  incumbrancer. 

Same. 
Sec.  1230.     Where  a  person  having  a  power  of  revocation, 

2  within  the   provisions   of  the  last  section,  is  not  entitled  to 

3  execute  it  until  after  the  time  at  which  he  makes  such  a  grant 

4  or  charge  as  is  described  in  that  section,  the  power  is  deemed 

5  to  be  executed  as  soon  as  he  is  entitled  to  execute  it. 

Other  provisions. 

Sec.  1231.     Other  provisions  concerning  unlawful  transfers 

2  are  contained  in  Part  II,  Division  IV,  of  this  code,  concerning 

3  the  special  relations  of  debtor  and  creditor. 


TITLE  Y. 

HOMESTEADS. 

Chapter  I.     General  Provisions.     [1237-1261.] 

II.     Homestead  of  the  Head  of  a  Family.     [1262- 

1265.] 
IIJ.     Homestead  of  Other  Persons.    [1266-1269.] 
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CHAPTER  I. 


GENERAL  PROVISIONS. 

Section  1237.    Homestead,  of  what  it  consists. 

1237a.  Provisions  of  this  title  apply  to  all  homesteads. 
12376.  Provisions  of  this  title  shall  not  ]{revent  partition. 
12376.  In  case  of  partition  or  sale,  interest  of  homestead  claimant 
protected. 

1238.  From  what  it  may  be  carved. 

1239.  From  what  not. 

1240.  Exempt  from  forced  sale; 

1241.  Subject  to  execution  and  forced  sale,  when. 

1242.  How  conveyed  or  incumbered. 

1242a.  Wife  estopped  from  questioning  consideration  for  her  inter- 
est in  homestead. 
12426.  When  husband  or  wife  hopelessly  insane. 
1242c  Notice  of  application. 
1242d.  Petition. 
1242«.  Order  and  effect. 

1243.  How  abandoned. 

1244.  Abandonment,  when  effectual. 

1245.  Proceedings  on  execution  against. 

1246.  Verified  petition. 

1247.  Petition,  where  filed.    No  demurrer  or  answer  thereto. 

1248.  Notice.    * 

1249.  Hearing  and  appointment  of  appraisers . 

1250.  Oath  of  appraisers. 

1251.  View  of  premises. 

1252.  Report  of  appraisers. 

1253.  Division  of  property,  when. 

1254.  Sale,  when. 
1265.    Bids. 

1256.  Application  of  proceeds  of  sale. 

1257.  Proceeds  protected  six  months. 

1258.  Compensation  of  appraisers. 

1259.  Costs. 

1259a.  Insurance  money  on  homestead  protected. 

1260.  Who  may  select  homestead,  value  of. 

1261.  Head  of  family  defined. 

Homestead,  of  what  it  consists. 

Sec.  1237.  The  homestead  consists  of  the  interest  of  the 
2  claimant,  divided  or  undivided,  in  the  dwelling-house  in  which 
8  the  claimant  resides,  and  in  the  land  on  which  the  same  is 
4     situated,  selected  as  in  this  title  provided. 

CoMMissioNEBs'  NoTE :  Prior  to  the  adoption  of  the  act  of  March  9, 1868 
(Stats.  1867-68, 116),  a  homestead  could  not  be  created  upon  an  undivided 
interest  in  land.  (See  Wolf  vs.  Fletschecker,  5  Cal.  244,  and  numerous  later 
cases,  including  Rosenthal  and  Wife  vs.  Merced  Bankj  110  Cal.  198.)  The 
statute  of  1868  provided  that  a  homestead  could  be  carved  out  of  land  held 
in  joint  tenancy,  or  tenancy  in  common,  where  the  same  was  in  the  exclusive 
possession  of  the  claimant.  The  evident  intention  of  the  legislature  was-to 
afford  the  same  security  to  the  owner  of  an  undivided  interest  in  land,  to  the 
extent  of  his  interest  therein,  as  that  enjoyed  by  one  who  held  the  entire 
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title  to  the  land.  In  the  case  of  Eiggins  vs.  Higgins^  46  Cal.  269,  the  right  of 
a  wife  to  claim  a  homestead  in  the  undivided  interest  of  her  husband,  to  the 
extent  of  such  interest,  was  upheld ;  and  other  decisions  of  the  court  have 
cited  the  statute,  and  in  several  instances  have  held  that  a  homestead  which 
failed  because  the  claimant  was  not  in  the  exclusive  possession  of  the  prem- 
ises, would  have  been  sustained  had  the  claimant  enjoyed  such  i>osse8sion. 
It  was  evidently  the  opinion  of  the  Code  Commissioners  of  1870  that  a 
homestead  could  be  created  upon  an  undivided  interest,  as  they  say  in  their 
note  to  section  1238 :  ''  The  estate  in  the  land  out  of  which  the  homestead  is 
carved  may  be  the  fee,  or  such  an  interest  as  mere  naked  possession  gives,  or 
any  intermediate  estate.  The  possession  may  be  held  by  the  claimant  alone, 
or  in  common,  or  in  joint  tenancy,  for  possession  of  any  character  is  suffi- 
cient. It  is  the  '  home '  which  is  intended  to  be  protected  to  the  extent  of 
the  rights  which  the  claimant  or  her  husband  has  in  it."  The  present  Com- 
missioners can  see  no  possible  reason  why  this  power  should  not  be  exercised 
by  the  owner  of  an  undivided  interest  who  resides  upon  the  land,  nor  why 
he  should  be  required  to  be  in  the  exclusive  possession  of  such  premises  in 
order  to  exercise  his  right.  The  amendment  to  the  above  section  is  therefore 
suggested  to  remove  any  possible  doubt  which  might  exist  in  the  premises  as 
to  the  right  of  an  owner  of  an  undivided  interest  in  land  to  protect  the  same 
to  the  extent  of  his  interest  therein  by  the  creation  of  a  homestead  thereon. 

Provisions  of  this  title  apply  to  all  homesteads. 

Sec.  1237a.     The  provisions  of  this  title  shall  apply  to  all 

2  homesteads  heretofore  recorded  under  the  laws  of  this  state,  as 

3  well  as  to  those  that  may  be  hereafter  acquired. 

Provisions  of  this  title  shall  not  prevent  partition. 

Sec.  12376.     Nothing  in  this  title  contained  shall  be  so  con- 

2  strued  as  to  prevent  the  joint  tenant,  or  tenant  in  common,  or 

3  owner  of  any  other  individual  interest,  from  effecting  partition, 

4  or  in  case  a  partition  cannot  be  had,  the  sale  of  any  real  estate 

5  so  owned  in  joint,  common,  or  other  tenancy,  according  to  the 

6  laws  of  this  state,  as  in  other  cases  provided. 

Commissioners*  Note  :  The  two  preceding  sections  are  drawn  from  sec- 
tions two  and  three  of  the  act  of  1868  (p.  16),  heretofore  referred  to. 

In  case  of  partition  or  sale,  interest  of  homestedd  claimant  protected. 

Sec.  1237c.     In  case  of  the  partition  of  the  land  so  held  in 

2  undivided  interests,  the  portion  allotted  to. the  claimant  of  a 

3  homestead  upon  an  undivided  interest  shall  be  protected  as  a 

4  homestead  in  favor  of  such  claimant,  to  the  extent  of  the  value 

5  of  a  legal  homestead  ;  and  in  case  of  the  sale  of  the  land  so  held 

6  in  common,  the  proceeds  of  the  undivided  interest  of  the  home- 

7  stead  claimant  shall  be  exempt  from  execution  to  the  extent  of 

8  the  character  of  the  homestead  so  declared. 

Commissioners'  Note  :  The  above  section  is  new,  and  is  inserted  to  avoid 
all  question  as  to  the  right  of  a  homestead  claimant  to  exemption  to  the 
value  of  a  homestead  in  case  of  partition  or  sale  of  the  land  held  in  common 
or  joint  tenancy. 


278  REPORT  OF   CODE   COMMISSIONERS. 

From  what  it  may  be  carved. 

Sec.  1238.     If  the  claimant  be  married,  the  homestead  may 

2  be  selected  from  the  community  property,  or  the  separate  prop- 

3  erty  of  the  husband,  or  with  the  consent  of  the  wife,  from  her 

4  separate  property.     When  the  claimant  is  not  married,  but  is 

5  the  head   of  a  family,  within   the  meaning  of  section   1261  ^ 

6  the  homestead  may  be  selected  from  his  or  her  property. 

From  what  not. 

Sec.  1239.     The  homestead  cannot  be  selected  from  the  sepa- 

2  rate  property  of  the  wife  without  her  consent,  shown  by  her 

3  making,  or  joining  in  making,  the  declaration  of  homestead. 

Exempt  from  forced  sale. 

Sec.  1240.     The  homestead  is  exempt  from  execution  Or  forced 
2     sale,  except  as  in  this  title  provided. 

Subject  to  execution  and  forced  sale,  when. 

Sec.  1^41.     The  homestead  is  subject  to  execution  and  forced 

2  sale  in  satisfaction  of  judgments  obtained: 

3  1.  Before  the  declaration  of  homestead  was  filed  for  record, 

4  and  which  constitute  liens  upon  the  premises; 

5  2.  On   debts   secured  by    mechanics,   contractors,   sub-con- 

6  tractors,  artisans,  architects,  builders,  laborers  of  every  class, 

7  materialmen's  or  vendors'  liens  upon  the  premises; 

8  3.  On  debts  secured  by  mortgages  on  the  premises,  executed 

9  and  acknowledged  by  the  husband  and  wife,  or  by  an  unmar- 
10    ried  claimant; 

H         4.  On  debts  secured  by  mortgages  on  the  premises,  executed 

12  and  recorded  before  the  declaration  of  homestead  was  filed  for 

13  record. 

How  conveyed  or  incumbered. 

Sec  1242.     The  homestead  of  a  married*  person  cannot  be 

2  conveyed  or  incumbered,  except  as  in  this  title  otherwise  pro- 

3  vided,  unless  »the  instrument  by  which  it  is  conveyed  or  incum- 

4  bered  is  executed  and   acknowledged   by  both   husband   and 

5  wife. 

Commissioners'  Note  :  There  is  added  to  the  above  section  the  words 
"except  as  in  this  title  otherwise  provided,"  the  same  being  rendered  neces- 
sary by  incorporation  in  this  chapter  of  the  statute  providing  a  method  for 
conveying  or  incumbering  the  homestead  in  case  of  the  hopeless  insanity  of 
either  spouse. 

Wife  estopped  from  questioning  consideration  for  her  interest  in  home- 
stead. 

Sec.  1242a.     When  both  spouses   duly   execute  a   convey- 
2     ance  of,  or  mortgage  upon,  a  homestead,  the  wife  is  thereafter 
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3  estopped  from  questioning  the  validity  of  such  instrument,  on 

4  the  ground  of  want  of  consideration  moving  to  her  for  her 

5  interest  in  the  homestead  property  so  conveyed  or  incumbered. 

Commission  BBS'  Note  :  It  has  been  held  in  this  state  that  the  creation  of 
a  homestead  "changes  the  estate  of  the  parties  into  a  joint  tenancy."  (See 
Cohen  vs.  havis,  20  Cal.  195 ;  Barher  vs.  Babelf  36  Cal.  11 ;  see,  also,  Burkett  vs. 
Burkettj  78  Cal.  312 ;  Oleason  vs  Spray,  81  Cal.  219 ;  Security  Loan  etc.,  Co.  vs. 
Kauffman,  108  Cal.  220 ;  and  Prey  vs.  Stanley,  110  Cal.  423.)  In  the  case  of  the 
California  Fruit  Transportation  Co.  vs.  Anderson  et.  aL,  decided  by  Justice 
Morrow  of  the  circuit  court  of  the  northern  district  of  California,  on  March 
16, 1897,  it  was  held  that  "Under  the  California  laws  the  wife  has  an  interest 
in  the  homestead  which  requires  a  consideration  for  her  agreement  to  convey 
or  incumber  it,  and  therefore  her  mortgage  of  the  homestead  to  secure  an 
antecedent  debt  of  the  husband  is  not  binding  on  her."  This  decision  works 
a  hardship  upon  the  owners  of  a  homestead  desiring  to  procure  money  upon 
the  security  of  tUe  homestead,  rendering  it  necessary  that  they  should 
abandon  such  homestead  before  the  execution  of  the  mortgage  thereon,  in 
order  to  avoid  the  question  of  want  of  consideration  to  the  wife.  The  above 
section,  which  is  new,  is  therefore  suggested  to  overcome  the  difficulties 
which  exist  under  the  present  condition  of  the  law. 

When  husband  or  wife  hopelessly  insane. 

Sec.  12426.     If  either  tiie  husband  or  wife  be  hopelessly  insane, 

2  upon  application  of  the  husband  or  wife,  not  insane,  to  the 

3  superior    court  of  the   county   in   which   said  homestead   is 

4  situated,  and  upon  due  proof  of  such  insanity,  the  court  may 

5  make  an  order  permitting  the  husband  or  wife,  not  insane,  to 

6  sell  and   convey,  or  mortgage,  such  homestead,  or  any  part 

7  thereof. 

Notice  of  application. 

Sec.  1242c.     Notice  of  the  application  of  such  order  shall  be 

2  given,  by  publication  of  the  same,  in  a  newspaper  published 

3  in  the  county  in  which  such  homestead  is  situated,  if  there  be 

4  a  newspaper  published  therein,  once  each  week  for  three  ruc- 
6    cessive  weeks,  prior  to  the  hearing  of  such  application,  and  a 

6  copy  of  such  notice  shall  also  be  served  upon  the  nearest  male 

7  relative  of  such  insane  husband  or  wife,  resident  in  this  state, 

8  at  least  three  weeks  prior  to  such  application ;  and  in  case 

9  there  be  no  such  male  relative  known  to  the  applicant,  a  copy  of 

10  such  notice  shall  be  served  upon  the  district  attorney  of  the 

11  county  in  which  such  homestead  is  situated;  and  it  is  hereby 

12  made  the  duty  of  such  district  attorney,  upon  being  served 

13  with  a  copy  of  such  notice,  to  appear  in  court  and  see  that  such 

14  application  is  made  in  good  faith,  and  that  the  proceedings 
16  thereon  are  fairly  conducted. 

Petition. 
Sec.  1242d.     Thirty  days  before  the  hearing  of  such  appli- 
2     cation,  the  applicant  shall  present  and  file  in  the  court  in 
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3  which  such  application  is  to  be  heard,  a  petition  for  the  order 

4  mentioned  in  section  1242a,  subscribed  and  sworn  to  by  the 

5  applicant,  setting  forth  the  name  and  age  of  the  insane  hus- 
.  6  band  or  wife ;  the  name,  age,  sex,  and  residence  of  the  children 

7  of  such  insane  husband  or  wife ;  a  description  of  the  premises 

8  constituting  the  homestead  ;  the  value  of  the  same ;  the  county 

9  in  which  it  iB  situated ;  and  such  facts  in  addition  to  that  of 

10  the  insanity  of  the  husband  or  wife  relating  to  the  circum- 

11  stances  and  necessities  of  the  applicant  and  his  or  her  family 

12  as  he  or  she  may  rely  upon  in  support  of  the  petition. 

Order  and  effect. 

Sec.  1242e.     If  the  court  shall  make  thp  order  provided  for 

2  in  section  12426,  the  same  shall  be  entered  upon  the  minutes 

3  Qf  the  court,  and  thereafter  any  sale,  conveyance,  or  mortgage 

4  made  in  pursuance  of  such  order  shall  be  as  valid  and  effectual 

5  as  if  the  property  afiected  thereby  was  the  absolute  property 

6  of  the  person  making  such  sale,  conveyance,  or  mortgage,  in 

7  fee  simple. 

CoMMissiONBBs'  NoTB :  The  four  preceding  sections  were  originally  sec- 
tions 1  to  4,  inclusive,  of  "An  act  to  enable  certain  parties  therein  named  to 
alienate  or  incumber  homesteads,"  approved'  March  25,  1874,  (Stats. 
1873-74,  582),  and  notwithstanding  the  fact  that  they  prescribe  a  method  of 
procedure,  and  might,  therefore,  with  propriety  be  inserted  in  the  Code  of 
Civil  Procedure.  They  are  incorporated  herein,  chiefly  because  the  re- 
mainder of  the  title  includes  proceedings  in  case  of  an  appraisement  of  the 
homestead,  where  an  execution  has  been  levied  thereon,  and  it  was  deemed 
best  to  embody  the  entire  subject  in  one  title. 


4 


How  abandoned.  \ 

Sec.  1243.     A   homestead   can   be    abandoned  only  by    & 

2  declaration  of  abandonment,  or  a  grant  thereof  executed  and 

3  acknowledged,  or  by  a  subsequent  declaration  of  homestead, 

4  duly  executed  and  acknowledged  :  i 

5  1.*  By  the  husband  and  wife,  if  the  claimant  is  married;  i 

6  2.  By  the  claimant,  if  unmarried. 

7  The  execution  of  a  deed  of  trust  is  not  an  abandonment  of 

8  the  homestead. 

CoMMissioNBKs'  NoTE  :    The  amendment  providing  that  the  execution  of  a  ' 

deed  of  trust  is  not  an  abandonment  is  suggested  in  order  to  remove  all 
doubt  as  to  the  effect  of  giving  such  an  instrument.  In  the  case  of  King  vs. 
OotZy  70  CaL,  236,  the  court  held  that  after  the  execution  of  a  deed  of  trust  to 
secure  an  indebtedness,  the  debtor  has  such  an  interest  in  the  property  as 
entitles  him  to  make  a  valid  claim  of  homestead  thereon.  There  has  also 
been  added  to  the  above  section  a  provision  that  a  subsequent  declaration  of 
homestead  works  an  abandonment  of  a  former  homestead.  This  is  deemed 
desirable  for  the  reason  that  the  theory  of  the  homestead  law  is  based  upon 
the  necessity  of  preserving  the  actual  home  for  the  family  of  the  declarant. 
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If  property  upon  which  a  declaration  of  homestead  has  been  filed  is  no 
longer  the  actual  place  of  residence  of  the  family,  there  can  be  no  sufficient 
reason  for  its  retaining  the  character  of  a  statutory  homestead. 

Abandonment,  when  effectual. 

Sec.  1244.     A  declarq,tion  of  abandonment  is  effectual  only 

2  from  the  time  it  is  filed  in  the  office  in  which  the  homestead 

3  was  recorded. 

Proceedings  on  execution  against. 

Sec.  1245.     When  an  execution  for  the   enforcement  of    a 

2  judgment  obtained  in  a  case  not  within  the  classes  enumerated 

3  in   section  1241  is  levied  upon  the  homestead,  the  judgment 

4  creditor  may  apply  to  the  superior  court  of  the  county  in  which 

5  the  homestead  is  situated  for  the  appointment  of  persons  to 

6  appraise  the  value  thereof.' 

^    Verified  petition. 

Sec.  1246.     The  application  must  be  made  upon  a  verified 

2  petition,  showing; 

3  1.  The  fact  that  an  execution  has  been  levied  upon  the  home- 

4  stead; 

5  2.  The  name  of  the  claimant;  and,  if  he  be  married,  the 

6  name  of  the  spouse,  if  known; 

7  3.  That  the  value  of  the  homestead  exceeds  the  amount  of 

8  the  homestead  exemption,  and  exceeded  such  amount  when  said 

9  homestead  was  declared. 

,  CoMMissiONBBS'  NoTB:  The  Commissioners  of  1895  suggested  the  amend- 
ment as  to  the  excess  of  value,  and  commented  thereon  as  follows:  "This 
amendment  will  prevent  the  sale  of,  or  interference  with,  the  homestead,  by 
a  creditor,  unless  it  exceeds  the  value  of  the  homestead  exemption  when  the 
execution  is  issued,  and  also  exceeds  such  value  when  the  declaration  of 
homestead  was  made.  The  amendment  and  those  proposed  to  be  made  infra 
will  make  the  provisions  of  this  code  on  the  subject  of  homestead  exemption 
conform  to  section  1476  of  the  Code  of  Civil  Procedure,  which  provides  that 
no  inference  in  probate  shall  be  made  with  the  homestead,  if  the  value  thereof 
did  not  exceed  the  homestead  exemption  when  the  declaration  was  filed. 
The  rule,  as  laid  down  in  section  1476  of  the  Code  of  Civil  Procedure,  is 
deemed  preferable  to  that  now  existing  in  the  Civil  Code  in  this  regard, 
because  it  is  believed  that  the  policy  of  the  law  should  encourage  the  improve- 
ment and  beautifying  of  homes,  by  including  any  increase  in  value  thereto 
in  the  homestead  exemption,  provided  the  premises  do  not  exceed  in  value 
the  homestead  exemption  at  the  time  of  the  homestead  declaration." 

Petition,  where  filed.    No  demurrer  or  answer  thereto. 

Sec  1247.     The  petition  must  be  filed  with  the  clerk  of  the 

2  superior  court,  and  an  order  be  made  by  the  judge  of  said 

3  court  fixing  a  time  and  place  for  the  hearing  thereof,  and  the 
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4  homestead  claimant  is  not  entitled  to  demur  to  or  answer  said 

5  petition. 

CoMMiBsiONBBS'  NoTB :  It  was  held  in  the  case  of  Storte  vs.  McCann,  79  Cal. 
460,  that  "the  court  should  not  allow  an  answer  to  the  petition  to  be  filed." 
This  section  was  originally  silent  upon  this  point,  and  it  is  now  amended  in 
accordance  with  the  decision  above  referred  to. 

Notice. 

Sec.  1248.     A  copy  of  the  petition,  with  a  notice  of  the  time 

2  and  place  of  hearing,  must  be  served  upon  the  claimant,  and, 

3  if  the  claimant  be  married,  also  upon  the  spouse,  at  least  ten 

4  days  before  the  hearing. 

Commissioners'  Note  :  The  amendment  to  this  section  consists  in  requir- 
ing notice  to  be  given  to  the  spouse,  if  the  claimant  be  married,  and  in 

lengthening  the  time  before  the  hearing. 

* 

Hearing  and  appointment  of  appraisers. 

Sec.  1249.     At  the  hearing  the  judge  may,  upon  proof  of  the 

2  service  of  a  copy  of  the  petition  and  notice,  and  of  the  facts 

3  stated  in  the  petition,  appoint  three  disinterested  residents  of 
4.     th«  county  to  appraise  the  value  of  the  homestead. 

Oath  of  appraisers.  ^ 

Sec  1250.     The  persons  appointed,  before  entering  upon  the 
.  2     performance  of  their  duties,  must  take  an  oath  to  faithfully 
3     perform  the  same. 

View  of  premises. 

Sec.  1251.     They  must  view  the  premises,  and  ascertain  and 

2  appraise  the  present  value  thereof,  and   also   ascertain   and 

3  appraise  the  value  thereof  at  the  time  the  same  was  selected 

4  as  a  homestead,  and  if  its  present  value  exceeds  the  homestead 

5  exemption,   and   its   value  exceeded   such  exemption  at  the 

6  time  it  was  selected,  they  must  determine  whether  the  land 

7  claimed  can  be  divided  without  material  injury. 

Commissioners'  Note:  The  amendment  to  this  section  was  suggested  by 
the  Commissioners  of  1895,  and  was  adopted  by  the  present  Commissioners, 
and  conforms  to  that  prepared  to  section  1246. 

Report  of  appraisers. 

^      Sec.  1252.     Within  fifteen  days  after  their  appointment  they 

2  must  make  to  the  judge  a  report  in  writing,  which  report  must 

3  show  the  appraised  value  and   their  determination  upon  the 

4  matter  of  a  division  of  the  land  claimed. 

Division  of  property,  when. 

Sec.  1253.     If,  from  the  report,  it  appears  to  the  judge  that 
2     the  present  value  of  the  homestead  exceeds,  and  at  the  time  the 
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a 

3  same  was  selected  exceeded,  the  homestead  exemption,  and 

4  that  the  land  claimed  can  be  divided  without  material  injury, 

5  he  must,  by  an  order,  direct  the  appraisers  to  set  oflf  to  the 

6  claimant  so  much  of  the  land,  including  the  residence,  as  will 

7  amount  in  value  to  the  homestead  exemption.     The  appraisers 

8  must,  within  ten  days  after  the  making  of  such  order,  make  to 

9  the  judge,  in  writing,  a  report,  which  report  must  show  what  ^ 

10  action  they  have  taken  thereunder.     Upon  the  application  of 

11  the  petitioner,  upon  at  least  three  days'  notice  to  the  home- 

12  stead  claimant,  the  judge  shall  consider  such  report  and  make 

13  an  order  confirming  or  rejecting  the  same.     If  the  report  is  con- 

14  firmed,  the  execution  may  be  enforced  against  the  remainder 

15  of  the  land. 

CoMMissiONBRs'  NoTE  I    See  note  to  preceding  section.  * 
Sale,  when. 

Sec.  1254.     If,  from  the  report  mentioned  in  section  1252,  it 

2  appears  to  the  judge  that  the  land  claimed  exceeds  in  value  ' 

3  the  amount  of  the  homestead  exemption,  and  exceeded  such 

4  amount  when  the  homestead  was  declared,  and  that  it  cannot 

5  be  divided,  he  must  make  an  order  directing  its  sale  under  the 

6  execution. 

CoMMissiOHBRs'  NoTB :    See  note  to  section  1251. 
Bids. 

Sec.  1255.     At   such   sale  no  bid  must   be  received  unless 
2    it  exceeds  the  amount  of  the  homestead  exemption. 

Application  of  proceeds  of  sale. 

Sec.  1256.     If  the  sale  is  made,  the  proceeds  thereof  to  the 

2  amount  of  the  homestead   exemption,  must   be   paid  to   the 

3  claimant,  and  the  balance  applied  to  the  satisfaction  of  the 

4  execution. 

Proceeds  protected  six  months. 

Sec.  1257.     The  money  paid  to  the  claimant  is  entitled,  for 

2  the  period  of  six  months  thereafter,   to  the   same  protection 

3  against  legal   process  and  the  voluntary  disposition  of  the 
4'   husband  which  the  law  gives  to  the  homestead. 

Compensation  of  appraisers. 

Sec.  1258.     The  court  must  fix  the  compensation  of  the  ap- 
2     praisers,  not  to  exceed  five  dollars  per  day  each  for  the  time 
"3     actually  engaged. 
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.  Costs. 

Sec.    1259.     The  execution  creditor   must  pay  the  costs  of 

2  these  proceedings  in  the  first  instance;  but  in  the  cases  pro- 

3  vided  for  in  sections  1253  and  1254,  the  amount  so  paid  must 

4  be  added  as  costs  on  execution,  and  collected  accordingly. 

Insurance  money  on  homestead  protected. 

Sec.  1259a.     Money  paid  upon  a  loss  under  a  policy  of  fire 

2  insurance  upon  any  portion  of  the  homestead  is  entitled,  for  a 

3  period  of  six  months  after  such  payment,  to  the  same  pro- 

4  tection  against  legal  process  and  the  voluntary  disposition  of 

5  the  husband  which  the  law  gives  to  the  homestead;  and  any 

6  building  constructed  or  repaired  with  the  proceeds  of  such  fire 

7  insurance  shall  constitute  a  part  of  the  homestead  in  the  same 

8  manner  as  if  the  same  had  been   upon   the  land   when   the 

9  declaration  of  homestead  was  filed. 

Commission EBs'  Note:  The  foregoing  section  was  recommended  by  the 
commissioners  of  1895,  on  page  92  of  their  report,  as  section  1259.  It  is 
adopted  by  this  commission  and  renumbered  as  1259a,  upon  the  authority 
of  the  supreme  court  in  the  case  of  Houghton  vs.  Xee,  50  Cal.  101. 

Who  may  select  homestead,  value  of. 

Sec.  1260.     Homesteads  may  be  selected  and  claimed: 

2  1.  Of  not  exceeding  five  thousand  dollars  in  value  by  any 

3  head  of  a  family,  or  by  the  spouses  jointly;  or  by  the  wife,  if 

4  the  husband  has  not  made  such  selection  and  claim; 

5  2.  Of  not  exceeding  one  thousand  dollars  in  value  by  any 

6  other  person. 

CoMMissioNBRs'  NoTB:  TMs  amendment  confers  the  power  to  select  and 
claim  a  |5,000  homestead  on  the  spouses  jointly,  and  also  upon  the  wife,  if 
the  husband  has  not  made  such  selection  and  claim. 

Head  of  family  defined. 

Sec.  1261.     The  phrase  "head  of  a  family,"  as  used  in  this 

2  title,  includes  within  its  meaning: 

3  1.  The  husband,  when  the  claimant  is  a  married  person; 

4  2.  Every  person  who  has    residing  on   the  premises    with 

5  him  or  her,  and  under  his  or  her  care  and  maintenance,  either: 

6  (1)  his  or  her  minor  child,  or  minor  grandchild,  or  the  minor 

7  child  of  his  or  her  deceased   wife,  or  husband;  (2)  a  miiior 

8  brother  or  sister,  or  the  minor  child  of  a  deceased  brother  or 

9  sister; 

10  3.  A  father,  mother,  grandfather  or  grandmother; 

11  4.  The  father,  mother,  grandfather,   or    grandmother,  of  a 

12  deceased  husband  or  wife; 

13  5.  An  unmarried  sister,  or  any  other  of  the  relatives  men- 
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14  tioned  in  this  section,  who  have  attained  the  age  of  majority, 

15  and  are  unable  to  take  care  of  or  support  themselves. 


CHAPTER  II. 

HOMESTEAD   OP   THE   HEAD   OF   A   FAMILY. 

Section  1262.  Selection,  how  and  by  whom  made. 

1263.  Declaration,  what  to  contain. 

1264.  Declaration  must  be  recorded. 

1265.  Tenure  by  which  homestead  is  held. 

Selection,  how  and  by  whom  made. 

Sec.  1262.     In  order  to  select  a  homestead,  the  husband  or 

2  other  head  of  a  family,  or  in  case  the  husband  has  not  made 

3  such  selection,  the  wife,  must  execute  and  acknowledge  in  the 

4  same  manner  as  a  grant  of  real  property  is  acknowledged,  a' 

5  declaration  of  homestead,  and  file  the  same  for  record. 

Declaration,  what  to  contain. 
Sec^  1263.     The  declaration  of  homestead  must  contain: 

2  '     1.  A  statement,  showing  that  the  pefson  making  it  is  the 

3  head  of  a  family,  and,  if  the  claimant  be  married,  the  name  of 

4  the  spouse;   or,  when  the  declaration   is   made  by  the  wife, 

5  '  showing  that  her  husband  has  not  made  such  declaration,  and 

6  that  she  therefore  makes  the  declaration  for  their  joint  benefit; 

7  2.  A  statement  that  the  person  making  it  is  residing  on  the 

8  premises,  and  claims  them  as  a  homestead. 

9  3.  A  description  of  the  premises,  together  with  a  statement 

10  of  the  nature  and  extent  of  the  interest  of  the  claimant  therein; 

11  4.  An  estimate  of  their  actual  cash  value. 

CoifMissioNEBS'  Note:  This  amendment  is  suggested  because  it  can  be 
more  readily  ascertained  if  other  declarations  have  been  made;  it  will  also 
facilitate  investigation  of  the  record  when  desired.  Amendment  of  this  sec- 
tion was  also  necessary  to  harmonize  it  with  section  1237.    See  note  thereto. 

Declaration  must  be  recorded. 

Sec.  1264.    The  declaration  must  be  recorded  in  the  office  of 

2  the  recorder  of  the  county  in.  which  the  land  is  situated.     If 

3  the  land  is  situated  in  more  than  one  county,  said  declaration, 

4  or  a  duplicate  thereof,  duly  acknowledged,  must  be  recorded 

5  in  each  of  said  counties. 

Commissioners'  Note  :    The  provision  with  reference  to  the  recording  of 
a  duplicate  of  the  declaration  is  added  in  accordance  with  the  decision  of  the 
supreme  court  in  the  case  of  Kennedy  vs.  Oloster^  98  Cal.  143. 

Tenure  by  which  homestead  is  held. 

Sec   1265.     From  and- after  the  time  the  declaration  is  filed 
2     for  record,  the  premises  therein  described  constitute  a  home- 
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3  stead,  to  the  extent  of  the  interest  of  the  claimant  therein.     If 

4  the  selection  was  made  by  a  married  person  from  the  com- 

5  munity  property,  or  from  the  separate  property  of  the  person 

6  selecting  or  joining  in  the  selection  of  the  same,  the  land,  on 

7  the  jieath  of  either  of  the  spouses,  vests  in  the  survivor,  subject 

8  to  no  other  liability  than  such  as  exists  or  has  been  created 

9  under  the  provisions  of  this  title ;  in  other  cases,  upon  the 

10  death  of  the  person  whose  property  was  selected  as  a  home- 

11  stead,  it' shall  go  to  his  heirs  or  devisees,  subject  to  the  power 

12  of  the  superior  court  to  assign  the  same  for  a  limited  period  to 

13  the  family  of  the  decedent ;  but  in  no  case  shall  it  be  held 

14  liable  for  the  debts  of  the  owner,  except  as  provided  in  this 

15  title. 

CoMMissioNEBs'  NoTs:  The  change  in  this  section  is  rendered  necessary 
by  amendments  to  section  1237.  See  note  thereto.  Also,  to  harmonize  it 
with  sections  1468  and  1474,  of  the  Code  of  Civil  Procedure.  Previous  to  the 
suggested  amendment  it  seemed  to  conflict  therewith,  although  the  supreme 
court  has  held  otherwise  in  the  following  cases:  In  re  Coglan^  92  Cal.  870; 
and  Dickey  vs.  Qibson^  113  Cal.  31. 

CHAPTER  III. 

HOMESTEAD   OF   OTHER    PERSONS. 

Section  1266.  Mode  of  selection. 

1267.  Declaration,  what  to  contain. 

1268.  Declaration  must  be  recorded. 

1269.  Effect  of  filing  same. 

Mode  of  selection. 

^  Sec.  1266.     Any  person  other  than  the  head  of  a  family,  in 

2  the  selection  of  a  homestead,  must  execute  and  acknowledge,  in 

3  the  same  manner  as  a  grant  of  real  property  is  acknowledged, 

4  a  "  declaration  of  homestead." 

Declaration,  what  to  contain. 

Sec.  1267.     The  declaration   must  contain  everything   re- 

2  quired  by  the  second,  third,  and  fourth  subdivisions  of  section 

3  1263. 

Declaration  must  be  recorded. 

Sec.  1268.     The  declaration  must  be  recorded,  as  provided 
2    in  section  1264. 

Effect  of  filing  same. 

Sec.  1269.     From  and  after  the  time  the  declaration  is  filed 

2  for  record,  the  land  described  therein  is  a  homestead,  to  the 

3  extent  of  the  interest  of  the  claimant  therein. 

CoMMissioNEBs'  NoTE :  The  amendment  to  the  above  section  is  rendered 
necessary  by  amendments  to  section  1237.    See  note  thereto. 
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TITLE  YI. 

WILLS. 

Chapter  I.     Execution  and  Revocation  of  Wills.     [1270- 

1315.] 
II.     Interpretation  of  Wills.     [1317-1351.] 
Ill:     General      ProvisiONs     Relating     to     Wills. 
[1357-1377.] 

CHAPTER  I. 
execution  and  revocation  op  wills. 

Section  1270.  Who  may  make  a  will. 

1272.  Will,  or  revocation  thereof,  procured  by  fraud,  and  effect  of. 

1273.  Married  woman  may  dispose  of  separate  estate  by  will. 

1274.  What  may  pass  by  will. 
'  1275.  Who  may  take  by  will. 

1276.  Written  will,  how  to  be  executed. 

1277.  Definition  of  an  olographic  will. 

1278.  Witness  to  add  residence. 

1279.  Mutual  will. 

1280.  Competency  of  subscribing  witness. 
128L  Conditional  will. 

1282.  Gifts  to  subscribing  witnessess  void.    Creditors  competent 

witnesses. 

1283.  Witness  who  is  a  devisee,  rights  of. 

1284.  Will  made  out  of  this  state. 
1286.    Will  not  duly  executed,  void. 

1286.  Subsequent  change  of  domicile. 

1287.  Republication  by  codicil. 

12S8.  Nuncupative  will,  how  to  be  executed. 

1289.  Requisites  of  valid  nuncupative  will. 

1290.  Proof  of  nuncupative  wills.  . 

1291.  Probate  of  nuncupative  wills. 

1292.  Written  will,  how  revoked. 

1293.  Evidence  of  revocation. 

1295.  Revocation  of  duplicate. 

1296.  Revocation  by  subsequent  will. 

1297.  Antecedent  will  not  revived  by  revocation  of  subsequent 

will. 

1298.  Revocation  by  marriage  and  birth  of  issue. 

1299.  Effect  of  marriage  of  a  man  on  his  will. 

1300.  Effect  of  a  marriage  of  a  woman  on  her  wilL 

1301.  Contract  of  sale  not  a  revocation. 

1302.  Mortgage  not  a  revocation. 

1303.  Conveyance,  when  not  a  revocation. 

1304.  Instrument  changing  testator's  interest,  when  it  is  a  revoca- 

tion. 

1305.  Revocation  of  codicils. 

1306.  Afterborn  child,  unprovided  for,  to  succeed; 

1307.  Children  of  issue  of  children  unprovided  for,  to  succeed. 
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Section  1308.    Share  of  afterbom  child,  out  of  what  part  of  estate  to  be 

paid. 

1309.  Advancement  during  lifetime  of  testator. 

1310.  Death  of  devisee,  being  relation  of  testator,  in  lifetime  of 

testator,  leaving  lineal  descendants. 

1311.  Devises  of  land,  how  construed. 

1312.  Will  passes  after-acquired  estates. 

1313.  Restrictions  to  devise  for  charitable  uses. 

1314.  Municipal  boards  may  accept  gifts,  bequests,  etc. 

1315.  How  such  gifts  or  bequests  held  or  disposed  of. 

Who  may  make  a  will. 

Sec.  1270.     Every  person  over  the  age  of  eighteen  years,  of 

2  sound  mind,  may,  by  last  will,  dispose  of  all  his  estate,  real 

3  and  personal,  and  such  estate  not  disposed  of  by  will  is  suc- 

4  ceeded  to  as  provided  in  Title  VII.  of  this  part,  being  charge- 

5  able  in  both  cases  with  the  payment  of  all  the  decedent's 

6  debts,  as  provided  in  the  Code  of  Civil  Procedure. 

Sec.  1271.     Omitted. 

CoifMissiONEBs'  NoTB :  By  an  act  approved  March  30, 1874  (Stats.  1873-74, 
232),  the  above  section  was  repealed,  and  for  that  reason  the  same  has  been 
here  omitted. 

Will,  or  revocation  thereof,  procured  by  fraud,  and  effect  of. 

Sec.  1272.     A  will^  or  a  part  of  a  will,  procured  to  be  made 

2  by  duress,  menace,  fraud,  or  undue  influence,  may  be  denied 

3  probate ;  and  a  revocation  procured  by  the  same  means  may 

4  be  declared  void. 

Married  woman  may  dispose  of  separate  estate  by  wUl. 

Sec  1273.     A  married  woman  may  dispose  of  all  her  sep- 

2  arate  estate  by  will,  without  the  consent  of  her  husband,  and 

3  may  alter  or  revoke  the  will  in  like  manner  as  if  she  were 

4  single.     Her  will  must  be  executed  and  proved  in  like  manner 

5  as  other  wills.  ^> 

What  may  pass  by  will. 

Sec.  1274.     Every  estate  and  interest  in  real  or  personal 

2  property,  to  which  heirs,  husband,  widow,  or  next  of  kin  might 

3  succeed,  may  be  disposed  of  by  will,  except  as  otherwise  pro- 

4  vided  in  sections  1401  and  1402. 

Who  may  take  by  will. 

Sec.  1275.     A  testamentary  disposition  may  be  made  to  any 

2  person  capable  by  law  of  taking  the  property  so  disposed  of, 

3  except  corporations  other  than  those  formed  for  scientific,  lit- 

4  erary,  or,  solely  educational  purposes,  can  not  take  under  a 

5  will,  unless  expressly  authorized  by  statute. 
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Written  will,  how  to  be  execated. 
Sec.  1276.     Every  will,  other  than  a  nuncupative  will,  must 

2  be  in  writing;  and  every  will,  other  than  an  olographic  will, 

3  and  a  nuncupative  will,  must  be  executed  and  attested  as 

4  follows: 

5  1.  It  must  be  subscribed  at  the  end  thereof  by  the  teia- 

6  tator  himself,  or  some  person    in  his   presence  and   by  his 

7  direction  must  subscribe  his  name  thereto; 

8  2.  The  subscription  must  be  in  the  presence  of  the  attesting 

9  witnesses,  or  be  acknowledged  by  the  testator  to  them,  to  have 

10  been  made  by  him  or  by  his  authority. 

11  3.  The  testator  must,  at  the  time  of  subscribing  or  acknowl- 

12  edging  the  same,  declare  to  the  attesting  witnesses  that  the 

13  instrument  is  his  will;  and 

14  4.  There  must  be  two   attesting  witnesses,  each  of  whom 

15  must  sign  his  name  as  a  witness,  at  the  end  of  the  will,  at  the 

16  testator's  request,  and  in  his  presence. 

Definition  of  an  olographic  will. 

Sec.  1277.     An  olographic  will  is  one  that  is  entirely  written, 

2  dated,  and  signed  by  the  hand  of  the  testator  himself.     It  is* 

3  subject  to  no  other  form,  and  may  be  made  in  or  out  of  this 

4  state,  and  need  not  be  witnessed. 

Witness  to  add  residence. 

Sec.  1278.     A  witness  to  a  written  will  must  write,  with  his 

2  name,  his  place  of  residence;  and  a  person  who  subscribes  the 

3  testator's  name,  by  his  direction,  must  write  his  own  name  as 

4  a  witness  to  the  will.     But  a  violation  of  this  section  does  not 
6    affect  the  validity  of  the  will. 

Mutual  will. 

Sec  1279.     A  conjoint  or  mutual  will  is  valid,  buj;  it  may 

2  be  revoked  by  any  of  the  testators,  in  like  manner  with  any 

3  other  will. 

Competency  of  snbscrihing  witness. 

Sec.  1280.    If  the  subscribing  witnesses  to  a  will  are  compe- 

2  tent  at  the  time  of  attesting  its  execution,  their  subsequent 

3  incompetency  from  whatever  cause  it  may  arise,  does  not  pre- 

4  vent  the  probate  and  allowance  of  the  will,  if  it  is  otherwise 
6    satisfactorily  proved. 

Conditional  will. 

Sec  1281.    A  will,  the  validity  of  which  is  made  by  its  own 

2  terms  conditional,  may  be  denied  probate,  according  to  the 

3  event,  with  reference  to  the  condition. 

19— cc 
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Gilts  to  a  Bubscrlbing  witness  void.    Creditors  competent  witnesses. 

Sec.  1282.    All  beneficial  devises,  legacies,  and  gifts  what- 

2  ever,  made  or  given  in  any  will  to  a  subscribing  witness  thereto, 

3  are  void,  unless  there  are  two  other  competent  subscribing  wit- 

4  nesses  to  the  same;  but  a  mere  charge  on  the  estate  of  the 
6  testator  for  the  payment  of  debts  does  not  prevent  his  credi- 
6    tors  from  being  competent  witnesses  to  his  will. 

Witness  who  is  a  devisee,  rights  of. 

Sec.  1283.    If  a  witness,  to  whom   any  beneficial  devise, 

2  legacy,  or  gift,  void  by  the  preceding  section,  is  made,  would 

3  have  been  entitled  to  any  share  of  the  estate  of  the  testator, 

4  in  case  the  will  should  not  be  established,  he  succeeds  to  so 

5  much  of  the  share  as  would  be  distributed  to  him,  not  exceed- 

6  ing  the  devise  or  bequest  made  to  him  in  the  will,  and  he  may 

7  recover  the  same  from  the  other  devisees  or  legatees  named  in 

8  the  will,  in  proportion  to  and  out  of  the  parts  devised  or  be- 

9  queathed  to  them. 

Will  made  out  of  this  state. 

Sec.  1284.     A  will  of  real  or  personal  property,  or  both,  or 

2  a  revocation  thereof,  made  out  of  this  state  by  a  person  not 

3  having  his  domicile  in  this  state,  is  as  valid,  when  executed 

4  according  to  the  laws  of  the  place  in  which  the  same  was  made, 

5  or  in  which  the  testator  was  at  the  time  domiciled,  as  if  it 

6  were  made  in  this  state,  and  according  to  the  provisions  of  this 

7  chapter. 

WUl  not  duly  executed,  void. 

Sec  1285.    No  will  or  revocation  is  valid  unless  executed 

2  either  according  to  the  provisions  of  this  chapter,  or  according 

3  to  the  law  of  the  place  in  which  it  was  made,  or  in  which  the 

4  testator  was  at  the  time  domiciled. 

Subsequent  change  of  domicile. 

Sec.  1286.     Whenever  a  will,   or   a   revocation  thereof,  is 

2  duly  executed  according  to  the  law  of  the  place  in  which  the 

3  same  was  made,  or  in  which  the  testator  was  at  the    time 

4  domiciled,   the  same  is  regulated  as  to  the  validity  of  its 

5  execution,  by  the  law  of  such  place,  notwithstanding  that  the 

6  testator  subsequently  changed  his  domicile  to  a  place  by  the 

7  law  of  which  such  will  would  be  void. 

CoMMissiONEBS*  NoTE  *.  The  three  preceding  sections  are  here  inserted 
as  they  appear  in  the  original  annotated  Civil  Code.  The  commissioners 
deem  such  action  advisable  for  the  reason  that  sections  1322, 1323  and  1324  of 
the  Code  of  Civil  Procedure  are  similar  in  principle  to  the  sections 
the  restoration  of  which  is    hereby  recommended,    and  for  the   further 
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reasons  contained  in  the  following  note  of  the  Commissioners  of  1870 :  ''  The 
three  preceding  sections  change  the  rule  of  our  statutes  (as  existing  prior  to 
the  adoption  of  the  copies)  requiring  all  wills  to  he  executed  according  to 
our  laws,  and  admitted  to  probate  as  our  laws  require.  These  sections  seem 
to  be  more  liberal  and  just,  and  were  therefore  adopted.  Section  1324  of  the 
Code  of  Civil  Procedure  is  made  to  conform  to  these  sections.  Nonrit  rs. 
Harris,  15  Cal.  15 ;  see,  also,  MoultrU  vs.  Hunt,  23  N.  Y.  394 ;  Parsons  vs. 
•     Lyman,  20  N.  Y.  103." 

Republication  by  codicil. 

Sec.  1287.     The  execution  of  a  codicil,  referring  to  a  pre- 

2  vious  will,  has  the  eflfect  to  republish  the  will,  as  modified  by 

3  the  codicil. 

Nuncupative  will,  how  to  be  executed. 

Sec.  1288.     A   nuncupative  will  is   not  required  to  be  in 
2     writing,  nor  to  be  declared  or  attested  with  any  formalities. 

Requisites  of  valid  nuncupative  will. 

Sec  1289.     To    make  a    nuncupative  will   valid,  and  to 

2  entitle  it  to  be  admitted  to  probate,  the  following  requisites 

3  must  be  observed: 

4  1.  The^estate  bequeathed  must  not  exceed  in  value  the  sum  of 

5  one  thousand  dollars; 

6  2.  It  must  be  proved  by  two  witnesses  who  were  present  at 

7  the  making  thereof,  one   of  whom  was  asked  by  the  testator, 

8  at  the  time,  to  bear  witness  that  euch  was  his  will,  or  to  that 

9  effect; 

10  3.  The  decedent  must,  at  the  time,  have  been  in  actual  mili- 

11  tary  service  in  the  field,  or  doing  duty  on  shipboard  at  sea, 

12  and  in  either  case  in  actual  contemplation,  fear,  or  peril  of 

13  death;  or  the  decedent  must  have  been,  at  the  time,  in  expecta- 

14  tion  of  immediate  death  from  an  injury  received  the  same  day. 

Proof  of  nuncupative  wills. 

Sec.  1290.     No,  proof  must  be  received  of  any  nuncupative 

2  will  unless  it  is  offered  within  six  months  after  speaking  the 

3  testamentary  words,  nor  unless  the  words,  or  the  substance 

4  thereof,  were  reduced  to  writing  within  thirty  days  after  they 
6    were  spoken. 

Probate  of  nuncupative  wills. 

Sec.  1291.     No  probate  of   any  nuncupative  will  must  be 

2  granted  for  fourteen  days  after  the  death  of  the  testator,  nor 

8  must  any  nuncupative  will  be  at  any  time  proved,  unless  the 

4  testamentary  words,  or  the  substance  thereof,  be  first  com- 

6  mitted  to  writing,  and  process  issued  to  call  in  the  widow,  or 

6  other  persons  interested,  to  contest  the  probate  of  such  will,  if 

7  they  think  proper. 
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Written  will,  bow  revoked. 

Sec.  1292.  Except  in  the  cases  in  this  chapter  mentioned, 
2  no  written  will,  nor  any  part  thereof,  catn  be  revoked  or  altered 
8    otherwise  than: 

4  1.  By  a  written  will,  or  other  writing  of  the  testator,  declar- 

5  ing  such  revocation  or  alteration,  and  executed  w;th  the  same 

6  formalities  with   which  a  will  should   be  executed  by  such 

7  testator; 

8  2.  By  being  burnt,  torn,  canceled,  obliterated,  or  destroyed, 

9  with  the  intent  and  for  the  purpose  of  revoking  the  same,  by 

10  the  testator  himself,  or  by  some  person  in  his  presence  and  by 

11  his  direction. 

Evidence  of  revocation. 

Sec.  1293.     When   a   will  is  canceled  or  destroyed  by  any 

2  other  person  than  the  testator,  the  direction  of  the  testator  and 

3  the  fact  of  such  injury  or  destruction  must  be  proved  by  two 

4  witnessess. 

Sec  1294.     Omitted. 

CoMMissioNBBS'  NoTB :  By  an  act  approved  March  30, 1874  (Amendments 
1873-74,  233),  the  above  section  was  repealed,  and  for  that  reason  the  sani« 
has  been  here  omitted. 

Hevocation  of  duplicate. 

Sec.  1295.  The  revocation  of  a  will,  executed  in  duplicate, 
2     may  be  made  by  revoking  one  of  the  duplicates. 

Revocation  by  subsequent  will. 

Sec.  1296.     A  prior  will  is  not  revoked  by  a  subsequent  will, 

2  unless  the  latter  contains  an  express  revocation,  or  provisions 

3  wholly  inconsistent  with  the  terms  of  the  former  will ;  but  in 

4  other  cases  the  prior  will  remains  effectual  so  far  as  consistent 
6     with  the  provisions  of  the  subsequent  will. 

Antecedent  will  not  revived  by  revocation  of  subsequent  will. 

Sec  1297.     If,  after  making  a  will,  the  testator  duly  makes 

2  and  executes  a  second  will,  the  destruction,  cancellation,  or  revo- 

3  cation  of  such  second  will  does  not  revive  the  first  will,  unless 

4  it  appears  by  the  terms  of  such  revocation  tl^at  it  was  the  inten- 

5  tion  to  revive  and  give  effect  to  the  first  will,  or  unless,  after 

6  such  destruction,  cancellation,  or  revocation,  the  first  will  is 

7  duly  republished. 

Revocation  by  marriage  and  birth  of  issue. 

Sec  1298.  If,  after  making  a  will,  the  testator  marries,  and 
2    has  issue  of  such  marriage,  born  either  in  his  lifetime  or  after 
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8  his  death,  and  the  wife  or  issue  survives  him,  the  will  is 

4  revoked  unless  provisioji  has  been  made  for  such  issue  by  some 

6  settlement,  or  unless  such  issue  are  provided  for  in  the  will, 

6  or  in  such  way  mentioned  therein  as  to  show  an  intention  tiot 

7  to  make  such  provision  ;  and  no  other  evidence  to  rebut  the 

8  presumption  of  such  revocation  can  be  received. 

Effect  of  marriage  of  a  man  on  his  will. 

Sec.  1299.     If,  after  making  a  will,  the  testator  marries,  and 

2  the  wife  survives  the  testator,  the  will  is  revoked,  unless  pro- 

3  vision  has  been  made  for  her  by  marriage  contract,  or  unless 

4  she  is  provided  for  in  the  will,  or  in  such  way  mentioned 

5  therein  as  to. show  an  intention  not  to  make  such  provision; 

6  and  no  other  evidence  to  rebut  the  presumption  of  revocation 

7  must  be  received. 

CoHHiBsioNBBs'  NoTB  *.    See  Corker  vs.  Corker,  87  Cal.  643,  for  an  accnrajte 
definition  of  the  term  '*  marriage  contract,"  as  used  in  this  section. 

Effect  of  marriage  of  a  woman  on  her  will. 

Sec.  1300.     A  will,  executed  by  an  unmarried  woman,  is 

2  revoked  by  her  subsequent  marriage,  and  is  not  revived  by  the 

3  death  of  her  husband. 

Contract  of  sale  not  a  revocation. 

Sec.  1301.     An  agreement  made  by  a  testator,  for  the  sale  or 

2  transfer  of  property  disposed  of  by  a  will  previously  made,  does 

3  not  revoke  such  disposal;  but  the  property  passes  by  the  will, 

4  subject  to  the  same  remedies  on  the  testator's  agreement,  for  a 
6     specific  performance  or  otherwise  against  the  devisees  or  lega- 

6  tees,  as  might  be  had  against  the  testator's  successors,  if  the 

7  same  had  passed  by  succession. 

Mortgage  not  a  revocation. 

Sec.  1302.     A  charge  or  incumbrance  upon  any  estate,  for 

2  the  purpose  of  securing  the  payment  of  money  or  the  perform- 

3  ance  of  any  covenant  or  agreement,  is  not  a  revocation  of  any 

4  will  relating  to  the  same  estate  which  was  previously  executed; 
6  .  but  the  devise  and  legacies  therein  contained  must  pass,  subject 
6     to  such  charge  or  incumbrance. 

Conveyance  when  not  a  revocation. 

Sec  1303.     A  conveyance,  settlement,  or  other  act  of  a  tes- 

2  tator,  by  which  his  interest  in  a  thing  previously  disposed  of 

3  by  his  last  will  is  altered,  but  not  wholly  divested,  is  not  a 

4  revocation  ;  but  the  will  passes  the  property  which  would  other- 
6    wise  devolve  by  succession. 
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Instrunient  changing  testator's  interest,  when  it  is  a  revocation. 

Sec.  1304.    If  the  instrument  by  which  an  alteration  is  made 

2  in  the  testator's  interest  in  a  thing  previously  disposed  of  by  his 

8  will  expresses  his  intent  that  it  shall  be  a  revocation,  or  if  it 

4  contains  provisions  wholly  inconsiptent  with  the  terms  and 

5  nature  of  the  testamentary  disposition,  it  operates  as  a  revoca- 

6  tion  thereof,  unless  such  inconsistent  provisions  depend  on  a 

7  condition  or  contingency  by  reason  of  which  they  do  not  take 

8  effect. 

Revocation  of  codicils. 

Sec.  1305.     The  revocation  of  a  will  revokes  all  its  codicils. 

Afterbom  child,  unprovided  for,  to  succeed. 

Sec.  1306.     Whenever  a  testator  has  a  child  born  after  the 

2  making  of  a  will,  either  in  his  lifetime  or  after  his  death,  and 

3  dies  leaving  such  child  unprovided  for  by  any  settlement,  and 

4  neither  provided  for  nor  in  any  way  mentioned  in  his  will,  the 

5  child  succeeds  to  the  same  portion  of  the  testator's  real  and 

6  personal  property  that  he  would  have  succeeded  to  if  the  tes- 

7  tator  had  died  intestate. 

CoMMissiONEBs'  NoTE :    Scc  uotc  to  uext  section. 
Children  of  issue  of  children  unprovided  for,  to  succeed.  • 

Sec  1307.     When  any  testator  omits  to  provide  in  his  will 

2  for  any  of  his  children,  including  illegitimate  children  upon 

3  whom  has  been  conferred  by  law  the  capacity  of  inheritance, 

4  or  for  the  issue  of  apy  child,  deceased  at  the  time  of  making 

5  such  will,  unless  it  appears  that  suet  omission  was  intentional, 

6  such   child,  or  the  issue  of  such  child,  must  have  the  same 

7  share  in  the  estate  of  the  testator  as  if  he  had  died  intestate, 

8  and  succeeds  thereto  as  provided  in  the  preceding  section. 

Commissioners'  Note:  The  words  "including  illegitimate  children  upon 
whom  has  been  conferred  by  law  the  capacity  c  :  inheritance "  have  been 
added  to  this  section  in  accordance  with  the  decision  in  Estate  of  Wardell^  57 
Cal.  484,  where  it  was  held  that  the  well-settled  common-law  definition  of  the 
word  "children",  viz.,  "those  born  in  lawful  wedlock,"  has  been  greatly 
)  enlarged  by  the  statute  law,  and  that  "the  term  'children,'  as  used  in  this 
section,  *  *  *  *  must  relate  to  status  not  to  origin";  that  "the  word 
has  therefore  a  statutory  and  not  a  common-law  meaning,  and  its  meaning 
includes  all  children  upon  whom,  has  been  conferred  by  law  the  capa^ty  of 
inheritance,"  The  words  "deceased  at  the  time  of  making  such  will"  are 
inserted  to  conform  the  section  with  the  construction  placed  upon  it  in  Estate 
of  Barter,  86  Cal.  441. 

Share  of  afterborn  child,  out  of  what  part  of  estate  to  be  paid. 

Sec  1308.     When  any  share  of  the  estate  of  a  testator  is 

2  assigned  to  a  child  born  after  the  making  of  a  will,  or  to  ^ 

3  child,  or  the  issue  of  a  child,  omitted  in  the  will,  as  herein- 
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4  before  mentioned,  the  same  must  be  first  taken  from  the  estate 

5  not  disposed  of  by  the  will,  if  any;  if  that  is  not  sufficient,  so 

6  much  as  may  be  necessary  must  be  taken  from  the  devisees  or 

7  legatees,  in  proportion*  to  the  value  they  may  respectively 

8  receive  under  the  will,  unless  the  obvious  intention  of  the 

9  testator,  in  relation  to  some  specific  devise  or  bequest,  or  other 

10  provision  in  the  will,  would  thereby  be  defeated;  in  such  case, 

11  such  specific  devise,  legacy,  or  provision  may  be  exempted  from 

12  such  apportionment,  and  a  different  apportionment,  consistent 

13  with  the  intention  of  the  testator,  may  be  adopted. 

Adyancement  during  lifetime  of  testator. 

Sec.  1309.    If  such  children,  or  their  descendants,  so  un- 

2  provided  for,  has  an  equal  proportion  of  the  testator's  estate 

3  bestowed  on  them  in  the  testator's  lifetime,  by  way  of  advance- 

4  ment,  they  take  nothing  in  virtue  of  the  provisions  of  the  three 

5  preceding  sections. 

Death  of  devisee,  being  relation  of  testator,  in  lifetime  of  testator,  leaving  lin- 
eal descendants. 

Sec.  1310.     When  any  estate  is  devised  to  any  child,  or 

2  other  relation  of  the  testator,  and  the  devisee  dies  before  the 

3  testator,  leaving  lineal  descendants,  such  descendants  take  the 

4  estate  so  given  by  the  will,  in  the  same  manner  as  the  devisee 

5  would  have  done  had  he  survived  the  testator. 

Devises  of  land,  how  construed. 

Sec.  1311.     Every  devise  of  ^  land  in  any  will  conveys  all 

2  the  estate  of  the  devisor  therein,  which  he   could   lawfully 

3  devise,  unless  it  clearly  appears  by  tl^e  will  that  he  intended 

4  to  convey  a  less  estate. 

Will  passes  after-acquired  estates. 

Sec.  1312.     Any  estate,  right,  or  interest  in  lands  acquired 

2  by  the  testator  after  the  making  of  his  will,  passes  thereby  and 

3  in  like  manner  as  if  title  thereto  was  vested  in  him  at  the  time 

4  of  making  the  will,  unless  the  contrary  manifestly  appears  by 

6  the  will  to  have  been  the  intention  of  the  testator.     Every 

6  will  made  in  express  terms  devising,  or  in  any  other  terms 

7  denoting  the  intent  of  the  testator  to  devise,  all  the  real  estate 

8  of  such  testator,  passes  all  the  real  estate  which  such  testator 

9  was  entitled  to  devise  at  the  time  of  his  decease. 

Restrictions  to  devise  for  charitable  uses. 

Sec  1313.     No  estate,  real  or  personal,  shall  be  bequeathed  or 

2  devised  to  any  charitable  or  benevolent  society,  or  corporation, 

3  or  to  any  person  or  persons  in  trust  for  charitable  uses,  except 
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4  the  game  be  done  by  will,  duly  executed  at  least  thirty  days 

5  before  the  decease  of  the  testator;  and  if  so  made,   at  least 

6  thirty  days  prior  to  such  death,  such  devise  or  legacy,  and 

7  each  of  them,  shall  be  valid;  provided,  that  no  such  devises 

8  or  bequests  shall  collectively  exceed  one  third  of  the  distribu- 

9  table  assets  of  the  testator  leaving  legal  heirs,  and  in  such 

10  case  a  pro  rata  deduction  from  such  devises  or  bequests  shall 

11  be  made  so  as  to  reduce  the  aggregate  thereof  to  one  third  of 

12  such  estate;  and  all  dispositions  of  property  made  contrary 

13  thereto  shall  be  void,  and  go  to  the  residuary  legatee  or  devisee, 

14  next  of  kin,  or  heirs,  according  to  law. 

CoMMiSBioNBBs'  NoTS :  The  meaning  of  the  phrase  "  one  third  of  the  estate  ** 
was  f  nlly  considered  by  the  supreme  court  in  Estate  of  Hinckley,  58  Cal.  457, 
and  it  was  there  determined  that  it  was  the  intention  of  the  legislature  to 
limit  a  devise  or  bequest  for  charitable  purposes  to  cfne  third  of  the  "distrib- 
utable assets  "  of  the  testator,  that  |s,  "  of  the  property  which  shall  remain 
after  payment  of  his  debts  and  charges  of  administration."  The  section 
haying,  been  so  construed,  the  words  "  distributable  assets  "  have  been  sub- 
stituted for  the  word  "estate,"  in  accordance  therewith. 

Municipal  boards  may  accept  gifts,  bequests,  etc. 

Sec.  1314.     The  board  of  common  council,  supervisors,  trus- 

2  tees,  houses  of  legislation,  or  other  legislative  bodies  of  the 

3  several  counties,  cities  and  counties,  cities,  and  towns  of  this 

4  state,  are  hereby  authorized  to  accept  or  reject,  as  they  may 

5  deem  advisable,  any  gift,  bequest,  or  devise  heretofore  or  that 

6  may  be  hereafter  made  to  or  in  favor  of  the  counties,  cities  and 

7  counties,  cities,  or  towns  represented  by  them  respectively,  or 

8  to  or  in  favor  of  any  of  the  officers  or  boards  of  officers  thereof, 

9  in  their  official  capacity,  or  to  or  in  their  favor  in  trust  for  any 
10  lawful  public  purpose. 

CoHHiSBioNBRS'  NoTE :    See  note  to  next  section. 
How  such  gifts  or  bequests  held  or  disposed  of. 

Sec.  1315.     The  several  counties,  cities  and  counties,  cities, 

2  and  towns  of  this  state,  and  the  several  officers  and  boards  of 

3  officers  thereof,  in  their  official  capacity,  are  hereby  authorized 

4  to  receive  property  by  gift,  bequest,  and  devise,  and  to  hold 
6     and  dispose  of  the  same,  and  the  income  and  increase  thereof, 

6  to  and  for  such  lawful  uses  and  purposes  as  have  been  or  may 

7  hereafter  be  prescribed  in  the  terms  of  such  gift,  bequest,  or 

8  devise.    In  the  event  of  any  such  gift,  bequest,  or  devise  hav- 

9  ing  been,  or  being  hereafter  made,   unaccompanied  by  any 

10  provision  prescribing  or  limiting  the  uses  or  purposes  to  which 

11  the  property  received  thereunder,  or  the  income  or  increase 

12  thereof,  shall  be  put,  such  uses  and  purposes  may  be  prescribed 
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13  and  regulated  by  the  common  council,  board  of  supervisors, 

14  board  of  trustees,  houses  of  legislation,  or  other  legislative 
16    body  of  the  proper,  county,  city  and  county,  city,  or  town. 

16  Such  legislative  bodies  may  make  such  regulations  concerning 

17  the  mode  and  manner  of  carrying  into  effect  the  purposes  as 

18  aforesaid,   and  devoting  the  property  so  received,   and  the 

19  income  and  increase  thereof,  to   the  uses   aforesaid,  in  their 

20  respective  counties,  cities  and  counties,  cities,  and  towns,  as 

21  may  be  necessary. 

CoHMissioNBBs'  NoTB  *.  This  and  the  preceding  section  are  drawn  from  an 
act  approved  February  10, 1881  (Stats.  1881-2.)  Said  act  does  not  appear  to 
have  been  repealed,  either  expressly  or  by  implication ;  hence,  its  provisions 
are  embodied  here,  though  perhaps  not  necessary,  as  the  validity  of  bequests 
to  corporations,  subject  to  the  limitations  provided  in  section  1313,  «t«j>ra,  was 
clearly  established  by  the  court  in  Estate  of  Rohinson^  63  Cal.  620. 

CHAPTER  11. 

INTEEPRETATION   OF   WILLS,   AND   EFFECT    OF    VARIOUS   PROVISIONS. 

Section  1317.    Testator's  intention  to  be  carried  out. 

1318.  Intention  to  be  ascertained  from  the  wilL 

1319.  Rules  of  interpretation. 

I  1320.  Several  instruments  are  to  be  taken  together. 

I  1321.  Harmonizing  various  parts. 

I  1322.  In  what  case  devise  not  affected. 

I  1323.  When  ambiguous  or  doubtful. 

1324.  Words  taken  in  ordinary  sense. 

1325.  Words  to  receive  an  operative  construction. 
I                                            1326.  Intestacy  to  be  avoided. 

1327.  Effect  of  technical  words. 

1328.  Technical  words  not  necessary. 

I  1329.  Certain  words  not  necessary  to  pass  a  fee. 

i  1330.  Power  to  devise,  how  executed  by  terms  of  will. 

I  1331.  Devise  or  bequest  of  all  real  or  all  personal  property,  or  both. 

1332.  Residuary  clause. 

!  1333.  Same. 

i  1334.  "Heirs,"  "relatives,"  "issues,"  "descendants,"  etc. 

1335.  Words  of  donation  and  limitations. 

1336.  To  what  time  words  refer. 

1337.  Devise  or  bequest  to  a  class. 

1338.  When  conversion  takes  effect. 

1339.  When  child  born  after  testator's  death  takes  under  will. 

1340.  Mistakes  and  omissions. 

1341.  When  devises  and  bequests  vest. 

1342.  When  cannot  be  divested. 

1343.  Death  of  a  devisee  or  legatee  before  testator. 

1344.  Interests  in  remainder  are  not  affected. 

1345.  Conditional  devises  and  bequests. 

1346.  Condition  precedent  defined. 

1347.  Effect  of  condition  precedent. 

1348.  Conditions  precedent,  when  deemed  performed. 

1349.  Conditions  subsequent,  defined. 

1350.  Devisees,  etc.,  take  as  tenants  in  common. 

1351.  Advancements,  when  ademptions. 
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Testator's  intention  to  be  carried  ont. 

Sec.  1317.  A  will  is  to  be  construed  according  to  the  inten- 
2  tion  of  the  testator.  Where  his  intention  cannot  have  effect 
8    to  its  full  extent,  it  must  have  effect  as  far  as  possible. 

Intention  to  be  ascertained  from  the  will. 

Sec  1318.     In  case  of  uncertainty  arising  upon  the  face  of  a 

2  will,   as  to  the    application    of    any  of    its    provisions,  the 

3  testator's  intention  is  to  be  ascertained  from'  the  words  of  the 

4  will,  taking  into  view  the  circumstances  under  which  it  was 

5  made,  exclusive  of  his  oral  declarations. 

Rules  of  interpretation. 

Sec.  1319.     In  interpreting  a  will,  subject   to    the  law  of 

2  this  state,  the  rules  prescribed  by  the  following  sections  of  this 

3  chapter  are  to  be  observed,  unless  an  intention  to  the  contrary 

4  clearly  appears. 

Several  instraments  are  to  be  taken  together. 

.  ^  Sec.  1320.     Several  testamentary  instruments,  executed  by 

2  the  same  testator,  are  to  be  taken  and  construed  together  as 

3  one  instrument. 

Harmonizing  various  parts. 

Sec.  1321.     All  the  parts  of  a  will  are  to  be  construed  in 

2  relation  to  each  other,  and  so  as,  if  possible,  to  form  one  con- 

3  sistent  whole;  but  where  several  parts  are  absolutely  irrecon- 

4  cilable,  the  latter  must  prevail. 

In  what  case  devise  not  affected. 

Sec  1322.     A  clear  and  distinct  devise  or  bequest  cannot  be 

2  affected   by  any  reasons   assigned  therefor,  or   by  any  other 

3  words  not  equally  clear  and  distinct,  or  by  inference  or  argu- 

4  ment  from  other  parts  of  the  will,  or  by  an  inaccurate  recital 

6  of  or  reference  to  its  contents  in  another  part  of  the  will. 

When  ambiguous  or  doubtful. 

Sec.  1323.     Where  the   meaning  of   any  part  of  a  will  is 

2  ambiguous  or  doubtful,  it  may  be  explained  by  any  reference 

3  thereto,  or  recital  thereof,  in  another  part  of  the  will. 

Words  taken  in  ordinary  sense. 

Sec  1324.    The  words  of  a  will  are  to   be  taken  in  their 

2  ordinary  and  grammatical  sense,  unless  a  clear  intention  to 

3  use  them  in  another  sense  can  be  collected,  and  that  other  can 

4  be  ascertained. 
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Words  to  receive  an  operative  construction. 

Sec.  1325.    The  words  of  a  will  are  to  receive  an  interpreta- 

2  tion  which  will  give  to  every  expression  some  effect,  rather 

3  •  than  one  which  will  render  any  of  the  expressions  inoperative. 

Intestacy  to  be  avoided. . 

Sec.  1326.  Of  two  modes  of  interpreting  a  will,  that  is  to 
2    be  preferred  which  will  prevent  a  total  intestacy. 

Effect  of  technical  words. 

Sec  1327.  Technical  words  in  a  will  are  to  be  taken  in 
2  their  technical  sense,  unless  the  context  clearly  indicates  a 
3"    contrary  intention. 

Technical  words  are  not  necessary. 

Sec  1328.  Technical  words  are  not  necessary  to  give  effect 
2     to  any  species  of  disposition  by  a  will. 

Certain  words  are  not  necessary  to  pass  a  fee. 

Sec  1329.  The  term  "heirs,"  or  other  words  of  inheritance, 
2  are  not  requisite  to  devise  a  fee,  and  a  devise  of  real  property 
8     passes  all  the  estate  of  the  testator,  unless  otherwise  limited. 

Power  to  devise,  how  executed  by  terms  of  will. 

.  •  Sec  1330.     Real  or  personal  property  embraced  in  a  power 

2  to  devise  passes  by  a  will  purporting  to  devise  all  the  real  or 

3  personal  property  of  the  testator. 

Devise  or  bequest  of  all  real  or  personal  property,  or  both. 

Sec  1331.     A  devise  or  bequest  of  all  the  testator's  real  or 

2  personal  property,  in  express  terms,  or  in  any  other  -terms  de- 

3  noting  his  intent  to  dispose  of  all  his  real  or  personal  property, 

4  passes  all  the  real  or  personal  property  which  he  was  entitled 

5  to  dispose  of  by  will  at  the  time  of  his  death. 

Kesiduary  clauses. 

Sec  1332.     A  devise  of  the  residue  of  the  testator's  real  prop- 

2  erty  passes  all  the  real  property  which  he  was  entitled  to  devise 

3  at  the  time  of  his  death,  not  otherwise  eflectually  devised  by 

4  his  will. 

Same. 

Sec  1333.     A  bequest  of  the  residue  of  the  testator's  personal 

2  property  passes  all  the  personal  property  which  he  was  entitled 

3  to  bequeath  at  the  time  of  his  death,  not  otherwise  effectually 

4  bequeathed  by  his  will. 
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" Heirs,"  ** relatives,"  "issue,"  "  desoendants,"  etc. 

Sec.  1334.     A  testamentary  disposition  to  "  heirs/'  "  rela- 

2  tions/'  "  nearest  relations,"  "  representatives,"  "  legal  represent- 

3  atives,"  of  "personal  representatives,"  or  "family,"   "issue," 

4  "descendants,"  "nearest"  or  "next  of  kin,"  or  any  person, 

5  without  other  words  of  qualification,  and  wh^n  the  terms  are 

6  used  as  terms  of  donation,  and  not  of  limitation,  vests  the  prop- 

7  erty  in  those  who  would  be  entitled  to  succeed  to  the  property 

8  of  such  person,  according  to  the  provisions  of  the  title  on  suc- 

9  cession. 

Words  of  donation  and  of  limitation. 

Sec.  1335.    The  terms  mentioned  in  the  last  section   are 

2  used  as  words  of  donation,  and  not  of  limitation,  when  the 

3  property  is  given  to  the  person  so  designated  directly,  and  not 

4  as  a  qualification  of  an  estate  given  to  the  ancestor  of  such 

5  person. 

To  what  time  words  refer. 

Sec.  1336.     Words  in  a  will  referring  to  death  or  survivor- 

2  ship,  simply,  relate  to  the  time  of  the  testator's  death,  unless 

3  possession  is  actually  postponed,  when  they  must  be  referred 

4  to  the  time  of  possession. 

Devise  or  bequest  to  a  class. 

Sec.  1337.    A  testamentary  disposition  to  a  class  includes 

2  every  person  answering  the  description  at  the  testator's  death; 

3  but  when  the  possession  is  postponed  to  a  future  period,  it 

4  includes  also  all  persons  coming  within  the  description  before 

6  the  time  to  which  possession  is  postponed. 

When  conversion  takes  effect. 

Sec.  1338.     When   a   will   directs  the  conversion    of   real 

2  property  into  money,  such  property  and  all  its  proceeds,  as  to 

3  those  for  whose  use  the  conversion  is  intended  to  be  made, 

4  must  be  deemed  personal  property  from  the  time  of  the  testa- 

5  tor's  death. 

CoHMiBSiONEBS'  NoTB :  The  words  "  as  to  those  for  whose  use  the  conver- 
sion is  intended  to  he  made,"  havie  heen  added,  in  accordance  with  the  con- 
struction placed  upon  the  section  hy  the  supreme  court  of  this  state,  in  the 
cases  of  Estep  vs.  Armstrong,  1  Cal.  659,  and  Fatjo  vs.  Swasey^  111  CaL  628^ 
where  it  was  held  that  the  conversion  does  not  apply  to  others  than  those  for 
whose  use  it  is  intended  to  he  made. 

When  child  horn  after  testator's  death  takes  under  will. 

Sec.  1339.     A  child   conceived   before,  but  not  born  until 
2     after  a  testator's  death,  or  any  other  period  when  a  disposition 
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3  to  a  class  vests  in  right  or  in  possession,  takes,  if  answering  to 

4  the  description  of  the  class. 

Mistakes  and  omissions. 

Sec.  1340.     When,  applying  a  will,  it  is  found  that-  there  is 

2  an  imperfect  description,  or  that  no  person  or  property  exactly 

3  answers  the  descriptions,  mistakes  and  omissions  must  be  cor- 

4  rected,  if  the  error  appears  from  the  context  of  the  will  or  from 
6  extrinsic  evidence;  but  evidence  of  the  declarations  of  the  tes- 
6     tator  as  to  his  intentions  cannot  be  received. 

When  devises  and  bequests  vest. 

Sec.  1341.    Testamentary  dispositions,  including  devises  and 

2  bequests  to  a  person  on  attaining  majority,  are  presumed  to 

3  vest  at  the  testator's  death. 

When  cannot  be  divested. 

Sec.  1342.     A  testamentary  disposition,  when  vested,  cannot 

2  be  divested  unless  upon  the  occurrence  of  the  precise  contin- 

3  gency  prescribed  by  the  testator  for  that  purpose. 

^  Death  of  devisee  or  legatee  before  testator. 

Sec.  1343.    If  a  devisee  or  legatee  dies  during  the  lifetime 

2  of  the  testator,  the  testamentary  disposition  to  him  fails,  unless 
;  3  an  intention  appears  to  substitute  some  other  in  his  place, 
'•           4    except  as  provided  in  section  1310. 

Interests  in  remainder  are  not  affected. 

Sec.  1344.  The  death  of  a  devisee  or  legatee  of  a  limited 
"2     interest  before  the  testator's  death  does  not  defeat  the  interests 

3  of  persons  in  remainder,  who  survive  the  testator. 

;  Conditional  devises  mid  bequests. 

Sec  1345.  A  conditional  disposition  is  one  which  depends 
"2  upon  the  occurrence  of  some  uncertain  event,  by  which  it  is 
3    either  to  take  effect  or  be  defeated. 


^ 
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Condition  precedent,  defined. 

Sec  1346.     A  condition  precedent  in  a  will  is  one  which  is 

2  required  to  be  fulfilled  before  a  particular  disj)osition  takes 

3  efiect. 


Effect  of  condition  precedent. 

Sec  1347.     Where  a  testamentary  disposition  is  made  upon 

2  a  condition  precedent,  nothing  vests  until  the  condition  id  ful- 

3  filled,  except  where  such  condition  is  impossible,  in  which  case 
^t          4    the  disposition  •vests,  unless  the  condition  was  the  sole  motive 
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6    thereof,  and  the  impossibility  was  unknown  to  the  testator,  or 

6  arose  from  an  unavoidable  event  subsequent  to  the  execution 

7  of  the  will. 

Conditions  precedent,  when  deemed  performed. 

Sec.  1348.    A  condition  precedent  in  a  will  is  to  be  deemed 
2    performed  when  the  testator's  intention  has  been  substantially, 

8  though  not  literally,  complied  with. 

Conditions  snbsequent,  defined. 

Sec  1349.     A  condition  subsequent  is  where  an  estate  or 

2  interest  is  so  given  as  to  vest  immediately,  subject  only  to  be 

3  divested  by  some  subsequent  act  or  event. 

Devisees,  etc.,  take  as  tenants  in  common. 

Sec  1350.    A  devise  or  legacy  given  to  more  than  one  person 
2    vests  in  them  as  owners  in  common. 

Advancements,  when  ademptions. 

Sec;  1351.     Advancements  or  gifts  are  not  to  be  taken  as 

2  ademptions  of  general  legacies,  unless  such  intention  is  ex- 

3  pressed  by  the  testator  in  writing. 

CHAPTER  III. 

GENERAL    PROVISIONS. 

Section  1357.  Nature  and  designation  of  legacies. 

1358.  Property  of  intestate  chargeable  with  debts. 

1359.  Order  of  resort  to  property  for  payment  of  debts. 

1360.  Order  of  resort  to  property  for  payment  of  legacies. 

1361.  Same. 

1362.  Abatement. 

1363.  Specific  devises  and  legacies. 

1364.  Heir's  conveyances  good,  unless  will  proved  within  four 

years. 

1365.  Possession  of  legatees. 

1366.  Bequest  of  interest. 

1367.  Satisfaction  of  legacy,  etc. 

1368.  Legacies,  when  due. 

1369.  Interest. 

1370.  Construction  of  these  rules.  > 

1371.  Executor  according  to  the  tenor. 

1372.  Power  to  appoint  is  invalid. 

1373.  Executor  not  to  act  till  qualified. 

1374.  Provisions  as  to  revocations. 

1375.  Execution  and  construction  of  prior  wills  not  affected. 

1376.  The  law  of  the  State  applies. 

1377.  Liability  of  beneficiaries  for  testator's  obligations. 

Nature  and  designation  of  legacies. 

Sec.  1357.    Legacies  are  distinguished  and  designated,  ao- 
2     cording  to  their  nature,  as  follows: 
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3  1.  A  legacy  of  a  particular  thing,  specified  and  distinguished 

4  from  all  others  pf  the  same  kind  belonging  to  the  testator,  is 

5  specific;  if  such  legacy  fails,  resort  cannot  be  had  to  the  other 
'  6    property  of  the  testator; 

7  2.  A  legacy  is  demonstrative  when  the  particular  fund  -or 

8  personal  property  is  pointed  out  from  which  it  is  to  be  taken 

9  or  paid;  if  such  fund  or  property  fails,  in  whole  or  in  part, 

10  resort  may  be  had  to  the  general  assets,  as  in  case  of  a  general 

11  legacy; 

12  8.  An  annuity  is  a  bequest  of  certain  specified  sums  periodi- 

13  cally;  if  the  fund  or  property  out  of  which  they  are^  payable 

14  fails,  resort  may  be  had  to  the  general  assets,  as  in  case  of  a 

15  general  legacy; 

16  4.  A  residuary  legacy  embraces  only  that  which  remains 

17  after  all  the  bequests  of  the  will  are  discharged; 

18  5.  All  other  legacies  are  general  legacies. 

Property  of  intestate  chargeable  with  debts. 

Sec.  1358.    When  a  person  dies  intestate,  all  his  property, 

2  real  and  personal,  without  any  distinction  between  them,  is 

3  chargeable  with  the  payment  of  his  debts,  except  as  otherwise 

4  provided  in  this  code  and  the  Code  of  Civil  Procedure. 

Order  of  resort  to  property  for  payment  of  debts. 

Sec.  1359.    The  property  of  a  testator,  except  as  otherwise 

2  specially  provided  for  in  this  code  and  the  Code  of  Civil  Pro- 

3  oedure,  must  be  resorted  to  for  the  payment  of  debts,  in  the 

4  following  order: 

6  1.  The  property  which  is  expressly  appropriated  by  the  will 

6  for  the  payment  of  the  debts; 

7  2.  Property  not  disposed  of  by  the  will; 

8  3.  Property  which  is  devised  or  bequeathed  to  a  residuary 

9  legatee; 

10  4.  Property  which  is  not  specifically  devised  or  bequeathed  ; 

11  and, 

12  6.  All  other  property  ratably. 

13  Before  any   debts  are  paid  the  expenses  of  the  administra- 

14  tion  and  the  allowance  to  the  family  must  be  paid  or  provided 

15  ior. 

Order  of  resort  to  property  for  payment  of  legacies. 

Sec.  1360.    The  property  of  a  testator,  except  as  otherwise 

2  specially  provided  in  this  code  and  the  Code  of  Civil  Procedure, 

3  must  be  resorted  to  for  the  payment  of  legacies,  in  the  follow- 

4  ing  order: 
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6        1.  The  property  which  is  expressly  appropriated  by  the  will 

6  for  the  payment  of  the  legacies  ; 

7  2.  Property  not  disposed  of  by  the  will ; 

8  3.  Property  which  is  devised  or  bequeathed  to  a  residuary 

9  legatee ; 

10        4.  Property  which  is  specifically  devised  or  bequeathed. 

Same. 

Sec.  1361.     Legacies  to  husband,  widow  or  kindred  of  any 

2  class  are  chargeable  for  debts  only  after  legacies  to  persons  not 

3  related  to  the  testator. 

GoMMissiONBHs'  NoTB:  The  original  Code  Commissioners  appended  to 
this  section  the  following  note:  "The  rule  of  the  text  seems  to  be  so  well 
founded  in  natural  justice,  and  to  accord  so  nearly  to  that  which  is  presumed 
to  be  the  natural  inclination  of  the  testator,  that  approbation  is  accorded 
to  it,  notwitheftanding  the  converse  is  laid  down  in  Redf.  on  Wills,  ed.  1866, 
pt.  2,  p.  552,  subd.  12 ;  where,  too,  it  is  conceded  that  in  all  probability  other 
legacies  would  not  have  been  made  if  the  testator  could  have  supposed  that 
the  legacies  to  those  naturally  depending  on  nlm  would  have  from  any 
cause  failed.  When  a  widow  receives  in  lieu  of  her  dower,  the  legacy  is  pre- 
ferred as  a  consideration ;  and  so  may  a  legacy  be*  exempt  from  abatement^ 
made  to  a  wife  or  child  destitute  of  other  provision.  This  was  so  held  in 
Duncan  vs.  Alt,  3  Pa.  St.  382,  Gibson,  C.  J." 

From  the  foregoing  it  would  appear  that  said  Commissioners  intended 
that  the  legacies  to  husband,  widow,  or  kindred  should  not  be  subject  to 
abatement  until  after  legacies  to  persons  not  related  to  testator,  but  the 
supreme  court  in  Estate  of  Apple,  66  Cal.  434,  held  that  the  word  "  charge- 
able," as  used  in  this  section,  means  *' chargeable  for  debts,"  and  that  to  this  ex- 
tent only  are  legacies  to  husband,  widow,  or  kindred  given  a  preference  over 
legacies  of  the  same  class  to  strangers.  The  words  "  for  debts  "  are  therefore 
added,  in  order  that  the  section  may  be  in  exact  accord  with  its  construction 
by  the  court. 

Abatement. 

Sec.  1362.    Abatement  takes  place  in  any  class  only  as  be- 

2  tween  legacies  of  that  class,  unless  a  difierent  intention  is  ex- 

3  pressed  in  the  will. 

CoMMiBsioNBBs'  NoTB :  See  note  to  section  1361,  supra. 
Specific  devises  and  legacies. 

Sec.  1363.    In  a  specific  devise  or  legacy,  the  title  passes  by 

2  the  will,  but  possession  can  only  be  obtained  from  the  personal 

3  representative  ;  and  he  may  be  authorized  by  the  superior  court 

4  to  sell  the  property  devised  and  bequeathed,  in  the  cases  herein 

5  provided. 

Heir's  conveyance  good,  unless  will  is  proved  within  four  years. 

Sec.  1364.    The  rights  of  a  purchaser  or  incumbrancer  of 

2  real  property,  in  good  faith  and  for  value,  derived  from  any 

3  person  claiming  the  same  by  succession,  are  not  impaired  by 

4  any  devise  made  by  the  decedent  from  whom  sueceasion  is 
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5  claimed,  unless  the  instrument  containing  such  devise  is  duly 

6  proved  as  a  will,  and  recorded  in  the  oflSce  of  the  clerk  of  the   * 

7  superior  court  having  jurisdiction  thereof,  or  unless  written 

8  notice  of  such  devise  is  filed  with  the  clerk  of  the  county  where 

9  the   real   property   is   situated,   within   four    years   after  the 

10     deviser's  death. 

f 
Possession  of  legatees. 

Sec.  1365.     Where  specific  legacies  are  for  life  only,  the  first 

2  legatee  must  sign  and  deliver  to  the  second  legatee,  or,  if  there 

3  is  none,  to  the  personal  representative,  an  inventory  of  the 

4  property,  expressing  that  the  same  is  in  his  custody  for  life 
6     only,  and  that,  on  his  decease,  it  is  to  be  delivered  and  to 

6  remain  to  the  use  and  for  the  benefit  of  the  second  legatee,  or 

7  to  the  personal  representative,  as  the  case  may  be. 

CoMMissioNBBS*  NoTB :  Rule  applicable  only  to  specific  legacies.    See  In  re 
Qarrity,  108  Cal.  463. 

Bequest  of  interest. 

Sec.  1366.     In  case  of  a  bequest  of  the  interest  or  income  of 

2  a  certain  sum  or  fund,  the  income  accrues  from  the  testator's 

3  death. 

Satisfaction  of  legacy,  etc. 

Sec  1367.     A  legacy,  or  a  gift  in  contemplation,  fear,  or 
2    peril  of  death,  may  be  satisfied  before  death. 

Legacies,  when  due. 

Sec  1368.     Legacies  are  due  and  deliverable  at  the  expira- 

2  tion  of  one  year  after  the  testator's  decease.     Annuities  com- 

3  mence  at  the  testator's  decease. 

Interest. 

Sec  1369.     Legacies  bear  interest  from  the  time  they  are 

2  due  and  payable,  except  that  legacies  for  maintenance,  or  to 

3  the  tesA.tor's  widow,  bear  interest  from  the  testator's  decease. 

Construction  of  these  rules. 

Sec.  1370.     The  four  preceding  sections  are  in  all  cases  to  be 
2     controlled  by  a  testator's  express  intention. 

Executor  according  to  the  tenor. 
Sec  1371.     Where  it  appears,  by  the  terms  of  a  will,  that  it 

2  was   the  intention  of   the  testator  to  commit  the   execution 

3  thereof  and  the  administration  of  his  estate  to  any  person  as 

4  executor,  such  person,  although  not  named  executor,  is  entitled 

6    to  letters  testamentary  in  like  manner  as  if  he  had  been 

6     named  executor. 
20— cc 
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Power  to  appoint  is  invalid. 

Sec.  1372.    An  authority  to  an  executor  to  appoint  an  ex- 
2    ecutor  is  void. 

Bzecutor  not  to  act  till  qnalified. 

Sec.  1373.     No  person  has  any  power,  as  an  executor,  until 

2  lyB  qualifies,  except  that,  before  letters  have  been  issued,  he 

3  may  pay  funeral  charges  and  take  necessary  measures  for  the 

4  preservation  of  the  estate. 

Provisions  as  to  revocations. 

Sec.  1374.  The  provisions  of   this  title  in  relation  to  the 

2  revocation  of  wills  apply  to  all  wills  made  by  any  testator 

3  living  at  the  expiration  of   one  year  from  the  time  it  takes 

4  effect. 

Execution  and  construction  of  prior  wills  not  affected. 

Sec  1375.     The  provisions  of  this  title  do  not  impair  the 

2  validity  of   the  execution  of   any  will  made  before  it  takes 

3  effect,  or  after  the  construction  of  any  such  will. 

The  law  of  this  state  applies. 

Sec  1376.     The  validity  and  interpretation  of  wills,  wherever 

2  made,  are  governed,  when   relating  to  property  within   this 

3  state,  by  the  law  of  this  state. 

Liability  of  beneficiaries  for  testator's  obligations. 

Sec  1377.    Those  to  whom  property  is  given  by  will  are 

2  liable  for  the  obligations  of  the  testator  in  the  cases  and  to  the 

3  extent  prescribed  by  the  Code  of  Civil  Procedure. 


TITLE  Vn. 

SUCCESSION.  ♦ 

Section  1383.  Succession  defined. 

1384.  Who  first  succeeds  to  possession  of  estates  not  devised. 

1386.  Succession  to  and  distribution  of  property. 

1387.  Illegitimate  children  to  inherit  in  certain  events. 

1388.  The  mother  is  successor  to  illegitimate  child. 

1389.  Degrees  of  kindred,  how  computed. 
1380.  Direct  and  collateral  consanguinity. 

1391.  Direct  line  descending  and  direct  line  ascending. 

1392.  Degrees  in  direct  line. 

1393.  Degrees  in  collateral  line. 

1394.  Relatives  of  the  half  blood. 

1395.  Advancements  constitute  part  of  distributive  share. 

1396.  Advancements,  when  too  much,  or  not  enough.  * 
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Section  1397.  What  are  advancements. 

1398.  Value  of  advancements,  how  determined. 

1399.  When  heir,  advanced  to,  dies  before  decedent. 

1400.  Inheritance  of  husband  and  wife  from  each  other. 

1401.  Distribution  of  the  common  property  on  death  of  wife. 

1402.  Distribution  of  common  property  on  death  of  husband. 

1403.  Inheritance  by  representation. 

1404.  Aliens  may  inherit,  when,  and  how. 

1405.  Succession  not  claimed,  property  to  be  sold  and  proceeds 

deposited. 

1406.  When  the  property  and  estate  escheat  to  the  state. 

1407.  Property  escheated  subject  to  charges  as  other  property. 

1408.  Successor  liable  for  decedent's  obligations. 

Succession  defined. 

Sec.  1383.     Succession  is  the  coming  "in  of  another  to  take 
2     the  property  of  one  who  dies  without  disposing  of  it  by  will. 

Who  first  succeeds  to  possession  of  estates  not  devised. 

Sec.  1384.     The  property,  both  real  and  personal,  of  one  who 

2  dies  without  disposing  of  it  by  will,  passes  to  the  heirs  of  the 

3  intestate,  subject  to  the  control  of  the  superior  court,  and  to  the 

4  possession  of  any  administrator  appointed  by  that  court  for  the 

5  purposes  of  administration. 

Sec.  1385.     Omitted, 

Commissioners'  Note  :  By  an  act  approved  March  80, 1874  (Amendments 
1873-74,  236),  the  above  section  was  repealed,  and  for  that  reason  the  same  is 
here  omitted. 

Succession  to  and  distribution  of  property. 

Sec.  1386.     When  any  person  having  title  to  any  estate  not 
\    2     otherwise  limited  by  marriage  contract,  dies  without  disposing 

3  of  the  estate  by  will,  it  is  succeeded  to  and  must  be  distributed, 

4  unless  otherwise  expressly  provided  in  this  code  and  the  Code 

5  of  Civil  Procedure,  subject  to  the  payment  of  his  debts,  in  the 

6  following  manner: 

7  1.  If  the  decedent  leave  a  surviving  husband  or  wife,  and 

8  only  one  child,  or  the  lawful  issue  of  one  child,  in  equal  shares 

9  to  the  surviving  husband,  or  wife  and  child,  or  issue  of  such 

10  child.     If  the  decedent  leave  a  surviving  husband  or  wife,  and 

11  more  than  one  child  living,  or  one  child  living,  and  the  lawful 

12  issue  of  one  or  more  deceased  children,  one  third  to  the  sur- 

13  viving  husband  or  wife,  and  the  remainder  in  equal  shares  to 

14  his  children,  and  to  the  lawful  issue  of  any  deceased  child,  by 

15  right  pf  representation;  but  if  there  be  no  child  of  decedent 

16  living  at  his  death,  the  remainder  goes  to  all  of  his  lineal 

17  descendants;  and  if  all   of  the  descendants  are  in  the  same 

18  degree  of  kindred  to  the  decedent,  they  share  equally,  other- 
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19.  wise  they  take  according  to  the  right  of  representation.    If  the 

20  decedent  leave  no  surviving  husband  or  wife,  but  leave  issue, 

21  the  whole  estate  goes  to  such  issue;  and  if  such  issue  consists 

22  of  more  than  one  child  living,  and  the  lawful  issue  of  one  or 

23  more  deceased  children,  then  the  estate  goes  in  equal  shares  to 
21  the  children  living,  or  to  the  child  living,  and  the  issue  of  the 

25  deceased  child  or  children  by  right  of  representation; 

26  2.  If  the  decedejit  leave  no  issue,  the  estate  goes  one  half  to 

27  the   surviving  husband    or  wife,  and   the   other  to  the  dece- 

28  dent's  father  and  mother  in   equal   shares,  and  if  either  be 

29  dead  the  whole  of    said  half  goes  to  the  other.     If  there  be 

30  no  father  or  mother,  then  one  half  goes  in  equal  shares  to 

31  the  brothers  and  sisters  of  decedent,  and  to  the  children  or 

32  grandchildren  of   any   deceased  brother  or  sister  by  right  of 

33  representation.     If  the  decedent  leave  no  issue,  nor  husband 

34  nor  wife,  the  estate  must  go  to  his  father  and  mother  in  equal 

35  shares,  or  if  either  be  dead  then  to  the  other; 

36  3.  If  there  be  neither  issue,  husband,  wife,  father,  nor  mother, 

37  then  in  equal  shares  to  the  brothers  and  sisters  of  decedent, 

38  and  to  the  children  or  grandchildren  of  any  deceased  brother 

39  or  sister,  by  right  of  representation; 

40  5.  If  the  decedent  leave  a  surviving  husband  or  wife,  and 

41  neither  issue,  father,  mother,  brother,  sister,  nor  the  children 

42  or  grandchildren  of   a   deceased   brother  or  sister,  the  whole 

43  estate  goes  to  the  surviving  husband  or  wife; 

44  6.  If  the  decedent  leaves  neither  issue,  husband,  wife,  father, 

45  mother,  brother,  nor  sister,  the  estate  must  go  to  the  next  of 

46  kin,  in  equal  degree,  excepting  that,  when  there  are  two  or 

47  more  collateral  kindred,  in  equal  degree,  but  claiming  through 

48  different  ancestors,  those  who  claimed  through  the  nearest  an- 

49  cestors  must  be  preferred  to  those  claiming  through  an  ances- 

50  tor  more  remote; 

51  7.  If  the  decedent  leave  several  children,  or  one  child  and 

52  the  issue  of   one  or  more  children,  and  any  such  surviving 

53  child  dies  under  age,  and  not  having  been  married,  all  the 

54  estate  that  came  to  the  deceased  child  by  inheritance  from  such 

55  decedent  descends  in  equal  shares  to  the  other  children  of  the 

56  same  parent,  and  to  the  issue  of  any  such  other  children  who 

57  are  dead,  by  right  of  representation; 

58  8.  If,  at  the  death  of  such  child,  who  dies  under  age,  not 

59  having  been  married,  all  the  other  children  of  his  parents  are 

60  also  dead,  and  any  of  them  have  left  issue,  the  estate  that  came 

61  to  such  child  by  inheritance  from  his  parent  descends  to  the 

62  issue  of  all  other  children  of  the  same  parent;  and  if  all  the 
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63  issue  are  in  the  same  degree  of  kindred  to  the  child,  they  share 

64  the  estate  equally,  otherwise  they  take  according  to  the  right 

65  of  representation; 

66  9.  If  the  decedent  be   a   widow  or  widower,  and   leave  no 

67  kindred,  and  the  estate  or  any  portion  thereof  was  common 

68  property  of  such  decedent,  and  his  or  her  deceased   spouse, 

69  while  such  spouse  was  living,  such  common  property  shall  go 

70  to  the  children  of  such  deceased  spouse,  and  the  descendants 

71  thereof,  and  if.  none,  then  to  the  father  of  such  deceased  spouse, 

72  or  if  he  be  dead,  to  the  mother.     If  there  be  no  father  nor 

73  mother,  then  such  property  shall  go  to  the  brothers  and  sisters 

74  of  such  deceased  spouse,  in  equal  shares,  and  to  the  lawful 

75  issue  of  any  deceased  brother  or  sister  of  such  deceased  spouse 

76  by  right  of  representation; 

77  10.  If  the  decedent  leave  no  husband,  wife,  or  kindred,  and 

78  there  be  no  heirs  to  take  his  estate  or  any  portion  thereof, 

79  under  subdivision  nine  of  this  section,  the  same  escheats  to 

80  the  state  for  the  support  of  common  schools. 

CoMMissiONBRs'  NoTB :  The  words  "  or  grandchildren  "  have  been  inserted 
in  subdivisions  2  and  3  of  this  section,  so  as  to  extend  the  right  of  succes- 
sion to  that  class  of  descendants,  a  right  which  did  not  exist  under  the 
section  originally.    (See  Estate  of  Curry,  39  Cal.  629.) 

There  has  also  been  inserted  in  subdivision  5  the  words  '*  nor  the  children 
or  grandchildren  of  a  deceased  brother  or  sister."  In  Estate  of  Ingram,  78 
Cal.  586,  the  deceased  left  no  surviving  father  or  mother,  brother  or  sister,  but 
did  leave  a  surviving  husband  and  certain  children  and  grandchildren  of  a 
deceased  sister.  The  court  held  that  the  entire  estate  should  be  distributed  to 
the  husband,  saying:  "It  is  vain  to  argue  against  the  injustice  of  the  rule,  or 
to  contend  that  in  a  case  like  the  one  at  bar  the  children  of  a  deceased  sister 
ought  to  have  a  share  in  the  estate  when  there  is  not  any  surviving  brother  or 
sister,  as  well  as  when  there  is.  Succession  to  estates  is  purely  a  matter  of 
statutory  regulation,  which  can  not  be  changed  by  courts."  These  changes 
have  been  suggested  in  view  of  this  evident  recognition  by  the  court  of  the 
injustice  of  the  former  statute,  an  injustice  which  must  be  apparent  to  all, 
and  of  the  disposition  by  the  court,  as  shown  in  Estate  of  Wardell,  57  Cal.  484, 
and  In  re  Rhoton  vs.  Blevin,  99  Cal.  645,  and  other  cases,  to  enlarge  the  com- 
mon-law rule  with  reference  to  descent  and  distribution.  Subdivision  9  has 
also  been  amended  by  inserting  therein  a  provision  that  the  children  of  a 
deceased  spouse  shall  inherit  common  property  before  it«  shall  go  to  the 
father  or  mother  of  such  deceased  spouse. 

Illegitimate  children  to  inherit  in  certain  events. 

Sec.  1387.     Every  illegitimate  child  is  an  heir  of  the  person 

2  who,  in  writing,  signed  in  the  presence  of  a  competent  witness, 

3  acknowledges  himself  to  be  the  father  of  such  child;  and  in  all 

4  cases  is  an  heir  of  his  mother;  and  inherits  his  or  her  estate,  in 

5  whole  or  in  part,  as  the  case  may  be,  in  the  same  manner  as  if 

6  he  had  been  born  in  lawful  wedlock;  but  he  does  not  represent 

7  his  father  or  mother  by  inheriting  any  part  of  the  estate  of 

8  his  or  her  kindred,  either  lineal  or  collateral,  unless,  before  his 
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9  death,  his  parents  shall  have   intermarried,  and  his  father, 

10  after  such  marriage,  acknowledges  him  as  his  child,  or  adopts 

11  him  into  his  family;  in  which  case  such  child  and  all  the 

12  legitimate  children   are  considered  brothers  and  sisters,  and 

13  on  the  death  of  either  of  them,  intestate,  and  without  issue, 

14  the  others  inherit  his  estate,  and  are  heirs,  as  hereinbefore  pro- 

15  vided,  in  like  manner  as  if  all  the  children  had  been  legitimate; 

16  saving  to  the  father  and  mother  respectively  their  rights  in  the 

17  estates  of  all  the  children  in  like  manner,  as  if  all  had  been 

18  legitimate.     The  issue  of  all  marriages  null   in  law,  or  dis- 

19  solved  by  divorce,  are  legitimate. 

The  mother  is  successor  to  illegitimate  child. 

Sec.  1388.     If    an    illegitimate    child,   who  has  not  been 

2  acknowledged  or  adopted  by  his  father,  dies  intestate,  without 

3  lawfi^l  issue,  his  estate  goes  to  his  mother,  or,  in  case  of  her 

4  decease,  to  her  heirs  at  law. 

Degrees  of  kindred,  how  computed. 

Sec  1389.     The  degree  of   kindred   is   established   by   the 
2     number  of  generations,  and  each  generation  is  called  a  degree. 

Direct  and  collateral  consanguinity. 

Sec.  1390.    The  series  of  degrees  forms  the  line;  the  series 

2  of  degrees  between  persons  who  descend  from  one  another  is 

3  called  direct  or  lineal  consanguinity;  and  the  series  of  degrees 

4  between  persons  who  do  not  descend  from  one  another,  but 

5  spring  from  a  common  ancestor,  is  called  the  collateral  line  or 

6  collateral  consanguinity. 

I^irect  line  descending  and  direct  line  ascending. 

Sec  1391.     The  direct  line  is  divided  into  a  direct  line 

2  descending  and  a  direct  line  ascending.     The  first  is  that  which 

3  connects  the  ancestor  with  those  who  descend  from  him.     The 

4  second  is.  that  which  connects  a  person  with  those  from  whom 

5  he  descends. 


♦ 


Degrees  in  direct  line. 

Sec.  1392.     In  the  direct  line  there  are  as  many  degrees  as 

2  there  are  generations.     Thus,  the  son  is,  with  regard  to  the 

3  father,  in  the  first  degree ;  the  grandson  in  the  second ;  and 

4  vice  versa  with  regard  to  the  father  and  grandfather  toward 
6     the  sons  and  grandsons. 

Degrees  in  collateral  line. 

Sec.  1393.     In  the  collateral  line  the  degrees  are  counted  by 
2    generations  from  one  of  the  relations  up  to  the  common  ances- 
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3  tor,  and  from  the  common  ancestor  to  the  other  relations.     In 

4  such   computation  the    decedent    is    excluded,    the    relative 

5  included,  and  the  ancestor  counted  but  once.    Thus,  brothers 

6  are  related  in  the  second  degree  ;  uncle  and  nephew  in  the 

7  third  degree  ;  cousins-german  in  the  fourth,  and  so  on. 

Relatives  of  the  half  blood. 

Sec.  1394.     Kindred  of  the  half  blood  inherit  equally  with 

2  those  of  the  whole  blood  in  the  sajne  degree,  unless  the  inheri- 

3  tance  come  to  the  intestate  by  descent,  devise,  or  gift  of  some 

4  one  of  his  ancestors,  in  which  case  all  those  who  are  not  of  the 
6    blood  of  such  ancestor  must  be  excluded  from  such  inheritance. 

Advancements  constitute  part  of  distributive  share. 

Sec.  1395.     Any  estate,   real   or    personal,   given    by    the 

2  decedent  in  his  lifetime  as  an  advancement  to  any  child,  or 

3  other  lineal  descendant,  is  a  part  of  the  estate  of  the  decedent 

4  for  the  purposes  of  division  and  distribution  thereof  among 
6  his  issue,  and  must  be  taken  by  such  child,  or  other  lineal 
6    descendant,  toward  his  share  of  the  estate  of  the  decedent. 

Advancements,  when  too  much,  or  not  enough. 

Sec  1396.     If  the  amount  of  such  advancement  exceeds  the 

2  share  of  the   heir   receiving   the  same,  he  must  be  excluded 

3  from  any  further  portion  in  the  division  and  distribution  of 

4  the  estate,  but  he  must  not  be  required  to  refund  any  part  of 

5  such  advancement ;  and  if  the  amount  so  received  is  less  than 

6  his  share,  he  is  entitled  to  so  much  more  as  will  give  him  his 

7  full  share  of  the  estate  of  the  decedent. 

What  are  advancements. 

Sec  1397.     All  gifts  and  grants  are  made  as  advancements, 

2  if  expressed  in  the  gift  or  grant  to  be  so-  made,  or  if  charged 

3  in  writing  by  the  decedent  as  an  advancement,  or  acknowleged 

4  in  writing  as  such,  by  the  child  or  other  successor  or  heir. 

Value  of  advancements,  how  determined. 

Sec  1398.     If  the  value  of  the  estate  so  advanced  is  ex- 

2  pressed  in  the  conveyance,  or  in  the  charge  thereof  made  by 

3  the  decedent,  or  in  the  acknowledgment  of  the  party  receiving 

4  it,  it  must  be  held  as  of  that  value  in  the  division  and  distri- 

5  bution  of  the  estate;  otherwise,  it  must  be  estimated  according 

6  to  its  value  when  given,  as  nearly  as  the  same  can  be  ascer- 

7  tained. 
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When  heir  advanced  to,  dies  before  decedent. 

Sec.  1399.     If  any  child,or  other  lineal  descendant  receiving 

2  advancement,   dies  before  the  decedent,   leaving  issue,     the 

3  advancement  must  be  taken  into  consideration  in  the  division 

4  and  distribution  of  the  estate,  and  the  amount  thereof  must  be 

5  allowed  accordingly  by  the  representatives  of  the  heirs  receiving 

6  the  advancement,  in  like  manner  as  if  the  advancement  had 

7  been  made  directly  to  them. 

Inheritance  of  husband  and  wife  from  each  other. 

Sec  1400.     The  provisions  of  the  preceding  section  of  this 

2  title,  as  to  the  inheritance  of  the  husband  and  wife  from  each 

3  other,  apply  only  to  the  separate  property  of  the  decedents. 

Distribution  of  common  property  on  death  of  wife: 

Sec.  1401.     Upon  the  death  of  the  wife,  the  entire  commun- 

2  ity  property,  without  administration,  belongs  to  the  surviving 

3  husband,   except  such  portion  thereof  as  may  have  been  set 

4  apart  to  her  by  judicial  decree,  for  her  support  and   mainte- 

5  nance,  which  portion  is  subject  to  her  testamentary  disposition, 

6  and  in  the  absence  of  such  disposition,  goes  to  her  descendants, 

7  or  heirs,  exclusive  of  her  husband. 

Distribution  of  common  property  on  death  of  husband. 

Sec.  1402.     Upon  the  death  of  the  husband,  one  half  of  the 

2  community  property  goes  to  the  surviving  wife,  and  the  other 

3  half  is   subject  to   the   testamentary  disposition  of  the  hus- 

4  band,   and   in   the   absence  of  such   disposition,  goes  to  his 

5  descendants,  equally,  if  such  descendants,  are  in  the  same  degree 

6  of  kindred  to  the  decedent;  otherwise,  according  to  the  right  of 

7  representation;  and  in  the  absence  of  both  such  disposition  and 

8  such  descendants,  is  subject  to  distribution  in  the  same  man- 

9  ner  as  the  separate  property  of  the  husband.     In  case  of  the 

10  dissolution  of  the  community  by  the  death  of  the  husband,  the 

11  entire  community  property  is  equally  subject  to  his  debts,  the 

12  family  allowance,  and  the  charges  and  expenses  of  adminis- 

13  tration. 

Inheritance  by  representation. 

Sec.  1403.     Inheritance  or  succession  "  by  right  of  representa- 

2  tion "  takes  place  when  the  descendants  of  any  deceased  heir 

3  take  the  same  share  or  right  in  the  estate  of  another  person 

4  that  their  parents  would  have  taken  if  living.     Posthumous 

5  children  are  considered  as  living  at  the  death  of  their  parents. 
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Aliens  may  inherit,  when,  and  how.. 

Sec.  1404.     Resident  aliens  may  take  in  all  cases  by  succes- 

2  sion  as  citizens;  and  no  person  capable  of  succeeding  under  the 

3  provisions  of  this  title  is  precluded  from  such  succession  by 

4  reason  of  the  alienage  of  any  relative;  but  no   non-resident 

5  foreigner  can  take  by  succession  unless  he  appears  and  claims 

6  such  succession  within  five  years  after  the  death  of  the  decedent 

7  to  whom  he  claims  succession. 

Succession  not  claimed,  property  to  be  sold  and  proceeds  deposited. 

Sec.  1405.     When  succession  is  not  claimed  as  provided  in 

2  the  preceding  section,  the  superior  court,  on  information,  must 

3  direct  the  attorney-general  to  reduce  the  property  to  the  pos- 

4  session  of  the  state,  or  to  cause  the  same  to  be  sold,  and  the 

5  same,  or  the  proceeds  thereof,  to  be  deposited  in  the  state  treasury 

6  for  the  benefit  of  such  non-resident  foreigner,  or  his  legal  repre- 

7  sentative,  to  be  paid  to  him  whenever,  within  five  years  after 

8  such  deposit,  he  appears  and  obtains  a  judgment  or   order  of 

9  such  court  that  h^  is  entitled  to  succeed  thereto. 


/ 


Commissioners  '  Notb  :  The  amendment  consists  in  changing  the  word 
"district"  to  ''superior"  and  in  striking  out  of  this  section  all  after  the  word 
** deposit,"  and  inserting  in  lieu  thereof  the  following:  "he  appears  and  ob- 
tains a  judgment  or  order  of  such  court  that  he  is  entitled  to  succeed  thereto." 

When  the  property  and  estate  escheat  to  the  state. 

Sec  1406.     When  such  judgment  or  order  is  obtained,  a 

2  certified  copy  thereof  must  be  filed  with  the  state  treasurer  as 

3  his  voucher.     Thereupon  the  property  shall  be  delivered,  or  the 

4  proceeds  paid,  to  the  claimant,  on  filing  his  receipt  therefor. 

5  If  no  one  succeeds  to  the  estate  or  the  proceeds,  as  herein  pro- 

6  vided,  the  property  of  the  decedent  devolves  and  escheats  to 

7  the  people  of  the  state,  and  is  placed  by  the  state  treasurer  to 

8  the  credit  of  the  school  fund. 

Commissioners'  Note  :  It  is  suggested  that  this  section  he  amended  hy 
striking  out  all  preceding  the  words  "or  the  proceeds  paid,"  and  inserting  in 
lieu  thereof  the  following :  "When  such  judgment  or  order  is  obtained,  a 
certified  copy  thereof  must  be  filed  with  the  state  treasurer  as  his  voucher. 
Thereupon  the  property  shall  be  delivered,"  which  makes  this  section 
harmonize  with  section  1405  as  amended. 

Property  escheated,  subject  to  charges  as  other  property. 

Sec  1407.     Real  property  passing  to  the  state  under  the 

2  last  section,'  whether  held  by  the  state  or  its  officers,  is  subject 

3  to  the  same  charges  and  trusts  to  which  it  would  have  been 

4  subject  if  it  had  passed  by  succession,  and  is  also  subject  to  all 
6  the  provisions  of  Title  VIII,  Part  III,  of  the  Code  of  Civil 
6     Procedure. 
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Successor  liable  for  decedent's  obligations. 
Sec.  1408.    Those  who  succeed  to  the  property  of  a  decedent 

2  are  liable  for  his  obligations  in  the  cases  and  to  the  extent 

3  prescribed  by  the  Code  of  Civil  Procedure. 


TITLE  Vni. 

WATER  RIGHTS. 

Section  1410.  Rights  to  water  may  be  acquired  by  appropriation. 

1411.  Appropriation  must  be  for  a  useful  purpose. 

1412.  Point  of  diversion  may  be  changed. 

1413.  Water  may  be  turned  into  natural  channels. 

1414.  First  in  time,  first  in  right. 

1415.  Notice  of  appropriation,  copy  must  be  recorded. 

1416.  Diligeuce  in  appropriating  necessary. 

1417.  Completion  defined. 

1418.  Doctrine  of  relation  applied. 

1419.  Effect  of  failure  to  comply  with  rules. 

1420.  Liability  of  persons  using  water  or  ditch  jointly. 

1421.  Same.  • 

1422.  Same. 

I  1423.    Who  may  bring  action.  .    ^.; 

CoMMissiONBBs'  NoTs :  This  title  deals  only  with  the  acquisition  of  water 
by  appropriation,  its  use  and  the  rights  of  appropriators  and  proprietors.  For 
the  formation,  government,  and  control  of  drainage,  reclamation,  protection, 

and  irrigation  districts,  see  Political  Code,  sections  to .    For  a 

full  discussion  of  the  questions  involved  in  this  title,  see  the  celebrated  case 
of  Lux  vs.  Haggir^  69  Cal.  265,  numerously  cited  in  later  reports. 

Rights  to  water  may  be  acquired  by  appropriation. 

Sec.  1410.     The  right  to  the  use  of  running  water  flowing 

2  in  a  river  or  stream,  or  down  a  cafion  or  ravine,  may  be  acquired 

3  by  appropriation. 

0 

Appropriation  must  be  for  a  useful  purpose. 

Sec.  1411.     The  appropriation  must  be  for  some  useful  or 

2  beneficial  purpose,  and  when  the  appropriator  or  his  successor 

3  in  interest  ceases  for  a  period  of  five  years  to  use  it  for  such 

4  purpose,  the  right  ceases. 

Commissioners'  Note  :  In  the  case  of  Smith  vs.  ffawldnsj  110  CaL  122,  the 
supreme  court,  in  construing  this  section,  said :  "In  this  state  five  years  is 
the  period  fixed  by  law  for  the  ripening  of  an  adverse  possession  into  a  pre- 
scriptive title.  Five  years  is  also  the  period  declared  by  law  after  which  a 
prescriptive  right  depending  upon  enjoyment  is  lost  for  nonuser;  and  for 
analogous  reasons,  we  consider  it  to  be  a  just  and  proper  measure  of  time 
for  the  forfeiture  of  an  appropriator's  rights  for  a  failure  to  use  the  water  for 

'  a  beneficial  purpose."    In  accordance  with  that  decision,  the  amendment, 

;  fixing  the  time  of  nonuser,  has  been  inserted. 
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Point  of  diversion  may  be  changed. 

Sec.  1412.    The  person  entitled  to  the  use  may  change  the 

2  place  of  diversion,  if  others  are  not  injured  by  such  change, 

3  and  may  extend  the  ditch,  flume,  pipe,  or  aqueduct  by  which 

4  the  diversion  is  made  to  places  beyond  that  where  the  first  use 

5  was  made. 

Water  may  be  tamed  into  natural  channels. 

Sec  1413.     The  water  appropriated  may  be  turned  into  the 

2  channel  of  the  same  or  another  stream,  and  mingled  with  its 

3  water,  and  then  reclaimed;    but  in  reclaiming  it.  the  water 

4  already  appropriated  by  another  must  not  be  diminished. 

First  in  time,  first  in  right. 

Sec.  1414.     As  between  appropriators,  the  one  first  in  time 
2     is  the  first  in  right. 

Notice  of  appropriation.    A  copy  must  be  recorded. 

Sec.  1415.     A  person  desiring  to  appropriate  water  must 

2  post  a  notice,  in  writing,  in  a  conspicuous  place  at  the  point  - 

3  of  intended  diversion,  stating  therein: 

4  1.  That  he  claims  the  water  there  flowing  to  the  extent  of 

5  (giving    the    number)    inches,   measured  under  a  four-inch 

6  pressure; 

7  2.  The  purposes  for  which  he  claims  it,  and  the  place  of 

8  intended  use; 

9  3.  The  means  by  which  he  intends  to  divert  it,  and  the  size 

10  of  the  flume,  ditch,  pipe,  or  aqueduct  in  which  he  Intends  to 

11  divert  it. 

12  A  copy  of  the  notice  must,  within  ten  days  after  it  is  posted, 

13  be  recorded  in  the  office  of  the  recorder  of  the   county  in 

14  which  it  is  posted. 

Diligence  in  appropriating,  necessary. 

Sec.  1416.     Within  sixty  days  after  the  notice  is  posted  the 

2  claimant  must  commence  the  excavation  or  construction  of  the 

3  works  in  which  he  intends  to  divert  the  water,  and   must 

4  prosecute  the  work  diligently  and  uninterruptedly  to  comple- 

5  tion,  unless  temporarily  interrupted  by  snows  or  rain;  pro- 

6  videdy  that  if  the  erection  of  a  dam  has  been  recommended  by 

7  the  California  debris  commission  at  or  near  the  place  where  it 

8  is  intended  to  divert  the  water,  the  claimant  shall  have  sixty 

9  days  after  the  completion  of  such  dam  in  which  to  commence 

10  the  excavation   or   construction   of  the  works   in  which   he 

11  intends  to  divert  the  water. 
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Completion  defined.  * 

Sec.  1417.     By    "completion"    is    meant    conducting    the 
2     waters  to  the  place  of  intended  use. 

Doctrine  of  relation  applied. 

Sec.  1418.     By  a  compliance  with  the  above  rules  the  claim- 

2  ant's  right  to  the  use  of  the  water  relates  back  to  the  time  the 

3  notice  was  posted. 

Effect  of  failure  to  comply  with  use. 

Sec.  1419.     A  failure  to  comply  with  such   rules  deprives 

2  the  claimants  of  the  right  to  the  use  of  the  water  as  against  a 

3  subsequent  claimant  who  complies  therevdth;  provided,  how- 

4  ever,  that  one  who  appropriates  water  by  an  actual  diversion 

5  thereof  acquires  the  right  to  the  use  thereof  as  against  a  claim- 

6  ant  who  subsequently  posts   his   notices  in  accordance  with 

7  section  1415,  and   proceeds  thereafter  to   perfect  his  rights, 

8  although  such  prior  appropriator  has  not  followed  the  statute 

9  in  making  his  appropriation. 

CoMMissiONBBS'  NoTB  *.  The  amendment  to  this  section  consists  in  adding 
the  proviso  thereto,  and  is  rendered  desirable  by  reason  of  the  decision  of  the 
supreme  court  in  Wells  vs.  Mantes,  99  Cal.  583.  where  it  was  held  that  the 
word  "claimants,"  as  used  in  this  section,  "refers  to  a  party  posting  and 
recording  the  notices  required  by  the  provisions  of  section  1415,  Civil  Code, 
and  does  not  apply  to  an  appropriator  by  actual  diversion,^*  and  "that  a 
failure  to  comply  with  the  rules  there  [in  the  Civil  Code]  laid  down;  does 
not  deprive  an  appropriator  by  actual  diversion,  of  the  right  to  the  use  of  the 
water  as  against  a  subsequent  claimant  who  complies  therewith." 

Liability  of  persons  using  water  or  ditch  jointly. 

Sec  1420.     When  two  or  more  persons  are  associated  by 

2  agreement  in  the  use  of  a  ditch,  pipe,  flume,  dam,  reservoir,  or 

3  other  works,  or  are  using  for  the  irrigation  of  land  a  ditch, 

4  pipe,  flume,  dam,  reservoir,  or  other  works,  to  the  construction 
6     of  which  they  or  their  grantors  have  contributed,  each  of  them 

6  shall  be  liable  to  the  other  for  the  reasonable  expense  of  main- 

7  taining  and  repairing  the  same  in  proportion  to  the  share  in 

8  the  use  of  the  water  to  which  he  is  entitled. 

Same. 

Sec.  1421.     If  any  of  them  refuse  or  neglect,  after  demand 

2  in  writing,  to  pay  his  proportion  of  such  expenses,  he  shall  be 

3  liable  therefor  in  an  action  for  contribution  in  the  nature  of  an 

4  action  on  the  case,  and  in  any  judgment  obtained  against  him, 

5  interest  from  the  time  of  such  demand  at  the  rate  of  two  per 

6  cent  per  month  may  be  included. 
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Same. 

Sec.  1422.     If  any  of  them  willfully  appropriate  to  his  own 

2  use  more  than  his  proportionate  share  of  the  water  from  such 

3  ditch  or  flume,  to  the  detriment  of  his  associates,  or  any  of 

4  them,  he  shall  he  liable  in  damages  in  treble  the  value  of  the 
6    water  so  appropriated  in  excess  of  his  proper  share. 

Who  may  bring  action. 

Sec. '1423.     The  actions  provided  for  in  sections  1421  and 

2  1422  may  be  brought  by  any  or  either  of  the  parties  injured, 

3  and  may  be  joint  or  several. 

CoHMissioKBBs' Note  :  The  preceding  four  sections  were  embodied  in 
"An  act  for  the  protection  of  owners  of  ditches  and  flumes,"  approved  ^arch 
16, 1889  (Stats.  1889,  202).  The  Commissioners  have  added  thereto  the  pro- 
vision as  to  dams,  reservoirs,  water  rights  and  other  works. 


TITLE  IX. 

HYDRAULIC  MINING. 

Section  1424.    Where  hydraulic  mining  can  be  carried  on. 
1425.    Meaning  of  hydraulic  mining. 

Where  hydraulic  mining  can  be  carried  on. 

Sec.  1424.     The  business  of  hydraulic  mining. may  be  car- 
'2     ried  on  within  the  State  of  California  wherever  and  whenever 

3  the  same  can  be  carried  on  without  material  injury  to  the  nav- 

4  igable  streams,  or  the  lands  adjacent  thereto. 

Meaning  of  hydraulic  mining. 

Sec.  1425.     Hydraulic  mining,  within  the  meaning  of  this 
2     title,  is  mining  by  means  of  the  application  of  water,  under 
S    pressure,  through  a  nozzle,  against  a  natural  bank. 
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DlVISIOISr  THIRD. 

« 

Part  I.  Obligations  in  General.     [1427-1543.] 

II.  Contracts.     [1549-1701.] 

III.  Obligations  Imposed  by  Law.     [1708-1716.] 

IV.  Obligations  Arising    from    Particular   Transac- 

tions.    [1721-3268.] 


F-A.IIT   I. 

OBLIGATIONS  IN  GENERAL. 

Title  I.  Definition  of  Obligations.     [1427-1428.] 

11.  Interpretation  of  Obligations.     [1429-1451.] 

III.  Transfer  of  Obligations.     [1457-1467.] 

IV.  Extinction  of  Obligations.     [1473-1543.] 

TITLE  I. 

DEFINITION  OF  OBLIGATIONS. 

Section  1427.    Obligation  defined. 

1428.    From  what  arises.    How  enforced. 

Obligation  defined. 

Sec.  1427.     An  obligation  is  a  legal  duty,  by  which  a  person 
2     is  bound  to  do  or  not  to  do  a  certain  thing. 

From  what  arises.    How  enforced. 

Sec.  1428.     An  obligation  arises  either  from: 

2  1.  The  contract  of  the  parties;  or, 

3  2.  The  operation  of  law. 

4  An  obligation  arising  from  operation  of  law  may  be  enforced 

5  in  the  manner  provided  by  law,  or  by  civil  action  or  proceed- 

6  ing. 
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TITLE  II. 

INTERPRETATION  OF  OBLIGATIONS. 

Chapter  I.  General  Rules  of  Interpretation     [1429.] 

II.  Joint  or  Several  Obligations     [1430-1432.] 

III.  Conditional  Obligations    [1442.] 

IV.  Alternative  Obligations     [1448-1451.] 

CHAPTER  I. 

GENERAL  RULES  OF  INTERPRETATION. 
Section  1429.    General  rules. 
General  rnles. 

Sec.  1429.    The  rules  which   govern   the  interpretation  of 

2  contracts  are  prescribed    by  Part  II  of  this  division.     Other 

3  obligations  are  interpreted  by  the  same  rules  by  which  statutes 

4  of  a  similar  nature  are  interpreted. 

CHAPTER  II. 

JOINT  OR  SEVERAL  OBLIGATIONS. 

Section  1430.    Obligations,  kinds  of. 

1431.  When  joint. 

1432.  Contribution  between  joint  parties. 

Obligations,  kinds  of. 

Sec.  1430.     An  obligation  imposed   upon   several  persons, 

2  or  a  right  created  in  favor  of  several  persons,  may  be  : 

3  1.  Joint; 

4  2.  Several;  or, 

5  3.  Joint  and  several. 

When  joint 

Sec.  1431.     An  obligation  imposed   upon   several   persons, 

2  or  a  right  created  in  favor  of  several  persons,  is  presumed  to 

3  be  joint,  and  not  several,  except  in  the  special  cases  mentioned 

4  in  the  title  on  the  interpretation  of  contracts.     This  presump- 

5  tion,  in  the  case  of  a  right,  can  be  overcome  only  by  express 

6  words  to  the  contrary. 

Contribution  between  joint  parties. 

Sec.  1432.     A  party  to  a  joint,  or  joint  and  several  obliga- 
2     tion,  who  satisfies  more  than  his  share  of  the  claim  against  all, 
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3  may  require  a  proportionate  contribution  from  all  the  parties 

4  joined  with  him. 

CHAPTER  III. 


2 
3 


2 
3 


Section  1434. 
1435. 
1436. 
1437. 
1438. 
1439. 
1440. 
1441. 
1442. 


CONDITIONAL    OBLIGATIONS. 

Conditional  obligation  defined. 

Conditions,  kinds  of. 

Conditions  precedent  defined. 

Conditions  concurrent  defined. 

Conditions  subsequent  defined. 

Performance,  what  necessary  before  can  be  required. 

Sanie;  when  not  necessary. 

Impossible  or  unlawful  conditions  void. 

Conditions  involving  forfeiture,  how  construed. 


Conditional  obligation  defined. 

Sec.  1434.  An  obligation  is  conditional,  when  the  rights  or 
duties  of  any  party  thereto  depend  upon  the  occurrence  of  an 
uncertain  event. 


Conditions,  kinds  of. 

Sec  1435.     Conditions    may   be  precedent,  concurrent,   or 
2     subsequent. 


Conditions  precedent  defined. 

Sec.  1436.  A  condition  precedent  is  one  which  is  to  be  per- 
formed before  some  right  dependent  thereon  accrued,  or  some 
act  dependent  thereon  is  performed. 


Conditions  concurrent  defined. 

Sec  1437.     Conditions    concurrent    are   those    which   are 
2     mutually  dependent,  and  are  to  be  performed  at  the  same  time. 

Conditions  subsequent  defined. 

Sec  1438.     A  condition  subsequent  is  one  referring  to  a 

2  future   event,  upon   the  happening  of  which  the  obligation 

3  becomes  no  longer  binding  upon  the  other  party,  if  he  chooses 

4  to  avail  himself  of  the  condition. 

Performance,  what  necessary  before  can  be  required. 

Sec  1439.     Before  any  party  to  an  obligation  can  require 

2  another  party  to  perform  any  act  under  it,  he  must  fulfill  all 

3  conditions  precedent  thereto  imposed  upon  himself;  and  must 

4  be  able  and  offer  to  fulfill  all  conditions  concurrent  so  imposed 

5  upon  him  on  the  like  fulfillment  by  the  other  party,  except  as 

6  provided  by  the  next  section. 
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Same;  when  not  necessary. 

Sec.  1440.    If  a  party  to  an  obligation  gives  notice  to  another, 

2  before  the  latter  is  in  default,  that  he  will  not  perform  the 

S  same  upon  his  part,  and  does  not  retract  such  notice  before  the 

4  time  at  which  performance  upon  his  part  is  due,  such  other 

5  party  is  entitled  to  enforce  the  obligation  without  previously 

6  performing  or  offering  to  perform  any  conditions  upon  his  part 

7  in  favor  of  the  former  party. 

m 

Impossible  or  unlawful  conditions  void. 

Sec  1441.     A  condition  in  a  contract,  the  fulfillment  of 

2  which  is  impossible  or  unlawful,  within  the  meaning  of  the 

3  article  on  the  object  of  contracts,  or  which  is  repugnant  to  the 

4  nature  of  the  interest  created  by  the  contract,  is  void. 

Conditions  involving  forfeiture,  how  construed. 

Sec.  1442.    A  condition  involving  a  forfeiture  must  be  strictly 

2  interpreted  against  the  party  for  whose  benefit  it  is  created. 

0 

CHAPTER  IV. 

alternative  obligations. 

Section  1448.  Alternative  acts,  who  has  the  right  of  selection. 

1449.  Eight  of  selection,  how  lost. 

1460.  Alternatives  indivisible. 

1451.  Nullity  of  one  or  more  of  alternative  obligations. 

Alternative  acts,  who  has  th^  right  of  selection. 

Sec.  1448.     If  an  obligation  requires  the  performance  of  one 
"2     of  two  acts  iii  the  alternative,  the  party  required  to  perform 

3  has  the  right  of  selection,  unless  it  is  otherwise  provided  by 

4  the  terms  of  the  obligation. 

Right  of  selection,  how  lost 

Sec.  1449.     If  the  party  having  the  right  of  selection  between 

2  alternative  acts  does  not  give  notice  of  his  selection  to  the  other 

3  party  within  the  time,  if  any,  fixed  by  the  obligation  for  that 

4  purpose;  or,  if  none  is  so  fixed,  before  the  time  at  which  the 

5  obligation  ought  to  be  performed,  the  right  of  selection  passes 

6  to  the  other  party. 

Alternatives  indivisible. 

Sec  1450.     The  party  having  his  right  of  selection,  between 
2     alternative  acts  must  select  one  of  them  in  its  entirety,  and 
-3     cannot  select  part  of  one  and  part  of  another  without  the  con- 
4     sent  of  the  other  party. 
21— cc 


L 
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Nullity  of  one  or  more  of  alternative  obligations. 

'     Sec.  1451.     If  one  of  the  alternative  acts  required  by  an 

2  obligation  is  such   as  the  law  will   not  enforce,  or  becomes 

3  unlawful  or  impossible  of  performance,  the  obligation  is  to  be 

4  interpreted  as  though  the  other  stood  alone. 


TITLE  III. 

m 

TRANSFER   OF   OBLIGATIONS. 

Section  1467.  Burden  of  obligation,  how  transferable. 

1458.  Rights  arising  out  of  obligation,  transferable. 

1459.  Non-negotiable  Instruments  may  be  transferred. 

1460.  Covenants  running  with  the  land  defined. 

1461.  What  covenants  run  with  the  land. 
•    1462.  Same. 

1463.  Same. 

1464.  What  covenants  run  with  the  Und  when  assigns  are  named. 

1465.  Who  are  bound  by  covenant. 

1466.  Who  are  not.  d^ 

1467.  Apportionment  of  covenants. 

Burden  of  obligation,  how  transferable. 

Sec.  1457.     The  burden  of  an  obligation  may  be  transferred 

2  with  the  consent  of  the  party  entitled  to  its  benefit,  but  not 

3  otherwise,  except  as  provided  by  section  1466. 

Rights  arising  out  of  obligation,  transferable. 

Sec.  1458.  A  right  arising  out  of  an  obligation  is  the 
2.  property  of  the  person  to  whom  it  is  due,  and  may  be  trans- 
3    f erred  as  such. 

Non-negotiable  instruments  may  be  transferred. 

Sec.  1459.     A  non-negotiable  written  contract  for  the  pay- 

2  ment  of  money  or  personal  property  may  be  transferred  by 

3  indorsement,   in    like  manner  with   negotiable   instruments. 

4  Such  indorsement  shall  transfer  all  the  rights  of  the  assignor 

5  under  the  instrument  to  the  assignee,  subject  to  all  equities 

6  and  defenses  existing  in  favor  of  the  maker  at  the  time  of  the 

7  indorsement. 

Covenants  running  with  the  land  defined. 

Sec  1460.     Certain  covenants,  contained  in  grants  of  estates 

2  in  real   property,  are  appurtenant  to  such  estates,  and  pass 

3  with  them,  so  as  to  bind  the  assigns  of  the  covenantor  and  to 

4  vest  in  the  assigns  of  the  covenantee,  in  the  same  manner  as  if 

5  they  had  personally  entered  into  them.     Such  covenants  are 

6  said  to  run  with  the  land. 
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What  coyenants  run  with  the  land. 

Sec.  1461.     The  only  covenants  which  run  with  the  land 
2     are  those  specified  in  this  title,  and  those  which  are  incidental 
[  3    thereto. 

!  Same. 

[  Sec.  1462.     Every  covenant  contained  in   a  grant  of   an 

i  2  estate  in  real  property,  which  is  made  for  the  direct  benefit  of 

I  3  the  property,  or  some  part  of  it  then  in  existence,  runs  with  the 

4  land. 

Same.  "* 

Sec.  1463.     The  last  section  includes  covenants  "of  war- 

2  ranty,"  "for  quiet  enjoyment,"  or  for  further  assurance  on  the 

3  part  of  a  grantor,  and  covenants  for  the  payment  of  rent,  or  of 

4  taxes  or  assessments'  on  the  land,  on  the  part  of  a  grantee. 

What  covenants  run  with  the  land  when  assigns  are  named. 

Sec.  1464.     A  covenant  'for  the  addition  of  some  new  thing 

2  to  real  property,  or  for  the  direct  benefit  of  some  part  of  the 

3  property  not  then  in  existence  or  annexed  thereto,  when  con- 

4  tained  in  a  grant  of  an  estate  in  such  property,  and  made  by 
6     the  covenantor  expressly  for  his  assigns,  or  to  the  assigns  of 

6  the  covenantee,  runs  with  land  so  far  only  as  the  assigns  thus 

7  mentioned  are  concerned. 

Who  are  bound  by  covenants. 

Sec.  1465.     A  covenant  running  with  the  land  binds  those 

2  only  who  acquire  the  whole  estate  of  the  covenantor  in  some 

I 

3  part  of  the  property. 

! 

Who  are  not. 

Sec  1466.     No  one,  merely  by  reason  of  having  acquired 
I  2     an  estate  subject  to  a  covenant  running  with  the  land,  is  liable 

I  3     for  a  breach  of  the  covenant  before  he  acquired  the  estate,  or 

I  4     after  he  has  parted  with  it  or  ceased  to  enjoy  its  benefits. 

Apportionment  of  covenants. 

Sec.  1467.     Where  several  persons,  holding  by  several  titles, 

2  are  subject  to  the  burden  or  entitled  to  the  benefit  of  a  cove- 

3  nant  running  with  the  land,  it  must  be  apportioned  among 

4  them  according  to  the  value  of  the  property  subject  to  it  held 

5  by  them,  respectively,  if  such  value  can  be  ascertained,  and  if 

6  not,  then 'according  to  their   respective   interests  in  point  of 

7  quantity. 


I 
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TITLE  IT. 

EXTINCTION  OF  OBLIGATIONS. 

« 

Chapter   I.     Performance.     [1473-1479.] 

II.     Offer  of  Performance.     [1485-1506.] 

III.  Prevention      of      Performance     or      Offer. 

[1511-1515.] 

IV.  Accord  and  Satisfaction.     [1521-1524.] 
V.    Novation.     [1530-1533.] 

VI.     Release.     [1541-1543.] 

CHAPTER  I. 

performance. 

Section  1473.  Obligation  extinguished  by  performance. 

1474.  Same ;  by  one  of  several  joint  debtors. 

1475.  Same;  to  one  of  several  joint  creditors. 

1476.  Effect  of  directions  by  creditors. 

1477.  Partial  performance. 

1478.  Payment  defined. 

1479.  Application  of  general  performance. 

Obligation  extinguished  by  performance. 

Sec.  1473.     Full  performance  of  an  obligation,  by  the  party 

2  whose  duty  it  is  to  perform  it,  or  by  any  other  person  on  his 

3  behalf,  and  with  his  assent,  if  accepted  by  the  creditor,  extin- 

4  guishes  it. 

Same ;  by  one  of  several  joint  debtors. 

Sec.  1474.     Performance  of  an  obligation,  by  one  of  several 

2  persons  who  are  jointly  liable  under  it,  extinguishes  the  liabil- 

3  ity  of  all. 

Same ;  to  one  of  several  joint  creditors. 

Sec.  1475.     An  obligation  in  favor  of  several  persons  is  extin- 

2  guished  by  performance  rendered  to  any  of  them,  except  in 

3  the  case  of  a  deposit  made  by  owners  in  common,  or  in  joint 

4  ownership,  which  is  regulated  by  the  title  on  deposit. 

Effect  of  directions  by  creditors. 

Sec.  1476.     If  a  creditor,  or  any  one  of  two  or  more  joint 

2  creditors,  at  any  time  directs  the  debtor  to  perform  his  obliga- 

3  tion  in  a  particular  manner,  the  obligation  is  extinguished  by 

4  performance  in  that  manner,  even  though  the  creditor  does  not 

5  receive  the  benefit  of  such  performance 
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Partial  performance. 

Sec.  1477.     A  partial  performance  of  an  indivisible  obliga- 

2  tion  extinguishes  a  corresponding  proportion  thereof,  if  the 

3  benefit  of  such  perfprmance  is  voluntarily  retained    by  the 

4  creditor,  but  not  otherwise.    If  such  partial  performance  is  of 

5  such  a  nature  that  the  creditor  cannot  avoid  retaining  it  with- 

6  out  injuring  his  own  property ,^his  retention  thereof  is  not  pre- 

7  sumed  to  be  voluntary. 

Payment  defined, 

r 

Sec.  1478.     Performance  of  an  obligation  for  the  delivery  of 
2     money  only  is  called  payment. 

f 

Application  of  general  performance. 
Sec  1479y.     Where  a  debtor,  under  several  obligations  to  an- 

2  other,  does  an  act,  by  way  of  performance,  in  whole  or  in  part, 

3  which  is  equally  applicable  to  two  or  more  of  such  obligations, 

4  such  performance  must  be  applied  as  follows: 

5  1.  If,  at  the  time  of  performance,  the  intention  or  desire  of 

6  the  debtor  that  such  performance  should  be  applied  to  the  ex- 

7  tinction  of  any  particular  obligation,  be  manifested  to  the 

8  creditor,  it  must  be  so  applied; 

9  2.  If  ^  no  such  application  be  then  made,  the  creditor,  within 

10  a  reasonable  time  after  such  performance,  may  apply  it  toward 

11  the  extinction  of  any  obligation,  performance  of  which  was  due 

12  to  him  from  the  debtor  at  the  time  of  such  performance;  except 

13  that  if  similar  obligations  were  due  to  him,  both  individually 

14  and   as   trustee,  he  must,   unless  otherwise  directed  by  the. 

15  debtor,  apply  the  performance  to  the  extinction  of  all  such  ob- 

16  ligations  in  equal  proportion;  and  an  application  once  made 

17  by  the  creditor  cannot  be  rescinded  without  the  consent  of  the 

18  debtor; 

19  3.  If  neither  party  makes  such  application  within  the  time 

20  prescribed  herein,  the  performance  must  be  applied  to  the  ex- 

21  tinction  of  obligations  in  the  following  order;   and,  if  there 

22  be  mere  than  one  obligation  of  a  particular  class,  to  the  ex- 

23  tinction  of  all  in  that  class,  ratably: 

24  (1)  Of  interest  due  at  the  time  of  the  performance; 

25  (2)  Of  principal  due  at  that  time; 

26  (3)  Of  the  obligation  earliest  in  date  of  maturity; 

27  (4)  Of  an  obligation  not  secured  by  a  lien  or  collateral  un- 

28  dertaking; 

29  (5)  Of  an  obligation  secured  by  a  lien  or  collateral  under- 
i            30    taking. 


r 


326  BEPORT  OF   CODE   COMMISSIONERS. 


CHAPTER    11. 

OFFER*  OF     PERFORMANCE. 

Section  1486.    Obligation  extinguished  by  offer  of  performance. 

1486.  Offer  of  partial  performance. 

1487.  Offer  of  performance,  by  whom  to  be  made, 
to  whom«to  be  made.  • 
where  may  be  made.  • 
when  must  be  made,  if  time  fixed*, 
if  time  not  fixed. 

with  compensation  after  delay  in  performance, 
must  be  made  ip  good  faith, 
must  be  free  from  conditions, 
ability  and  willingness  essential, 
production  of  things  to  be  delivered  not  necessary, 
thing  offered  to  be  kept  separate, 
conditions  precedent. 

1499.  Written  receipts  may  be  required. 

1500.  Extinction  of  pecuniary  obligation. 

1501.  Objections  to  mode  of  offer,  wh^n  waived. 
1602.  Title  to  thing  offered. 

1503.  Custody  of  thing  offered. 

1504.  Effect  of  offer  on  incidents  of  obligation. 
1606.    Creditor's  retention  of  thing  which  he  refuse^  to  accept. 


1488.  Same 

1489.  Same 

1490.  Same 

1491.  Same 

1492.  Same 
149a  Same 

1494.  Same 

1495.  Same 

1496.  Same 

1497.  Same 

1498.  Same 


Obligation  extinguished  by  offer  of  performance. 

Sec.  1485.  An  obligation  is  extinguished  by  an  offer  of 
2  performance,  made  in  conformity  to  the  rules  herein  pre- 
2     scribed,  and  with  intent  to  extinguish  the  obligation. 

Offer  of  partial  performance. 

Sec.  1486.     An  offer  of  partial  performance  is  of  no  effect. 

Offer  of  performance,  by  whom  to  be  made. 

Sec.  1487.  An  offer  of  performance  must  be  made  by  the 
2     debtor,  or  by  some  person  on  his  behalf  and  with  his  assent. 

Same ;  to  whom  to  be  made. 

Sec.  1488.     An  offer  of  performance  must  be  made  to  the 

2  creditor,  or  to  any  one  of  "two  or  more  joint  creditors,  or  to  a 

3  person  authorized  by  one  or  more  of  them  to  receive  or  collect 

4  what  is  due  under  the  obligation,  if  such  creditor  or  authorized 

5  person  is  present  at  the  place  where  the  offer  may  be  made; 

6  and,  if  not,  wherever  the  creditor  may  be  found. 

Same ;  where  may  be  made. 

Sec.  1489.     In  the  absence  of  an  express  provision  to  the 

2  contrary,  an  offer  of  performance  may  be  made,  at  the  option 

3  of  the  debtor: 

4  1.  At  any  place  appointed  by  the  creditor; 
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5  2.  Wherever  the  person  to  whom  the  offer  ought  to  be  made 

6  can  be  found; 

7  3.  If   such    person    cannot,  with   reasonable  diligence,  be 

8  found  within  this  state,  and  within  a  reasonable  distance  from 

9  his  residence  or  place  of  business,  or  if  he  evades  the  debtor, 

10  then  at  his  residence  or  place  of  business,  if  the  same  can,  with 

11  reasonable  diligence,  be  found  within  the  state. 

12  4.  If  this  cannot  be  done,  then  at  any  place  within  this  state. 

Same ;  when  must  be  made  if  time  fixed. 

Sec.  1490.     Where  an  obligation  fixes  a  time  for  its  perform- 

2  ance,  an  offer  of  performance  must  be  made  at  that  time,  within 

3  reasonable  hours,  and  not  before  nor  afterwards. 

Same ;  if  time  not  fixed. 

Sec.  1491.  Where  an  obligation  does  not  fix  the  time  for  its 
H    performance,  an  offer  of  performance  may  be  made  at  any  time 

3  before  the  debtor,  upon  a  reasonable  demand,  has  refused  to 

4  perforin. 

Same ;  with  compensation  after  delay  in  performance. 

Sec.  1492.     Where  delay  in  performance  is  capable  of  exact 

2  and  entire  compensation,  and  time  has  not  been  expressly 

3  declared  to  be  of  the  essence  of  the  obligation,  an  offer  of  per- 

4  formance,  accompanied  with  an  offer  of  such  compensation, 

5  may  be  made  at  any  time  after  it  is  due,  but  without  prejudice 

6  to  any  rights  acquired  by  the  creditor,  or  by  any  person,  in  the 

7  meantime.. 

'  Same ;  must  be  made  in  good  faith. 

Sec.  1493.  An  offer  of  performance  must  be  made  in  good 
2  faith,  and  in  such  manner  as  is  most  likely,  under  the  circum- 
S     stances,  to  benefit  the  creditor. 

Same ;  must  be  free  from  conditions. 

Sec.  1494.     An  offer  of  performance  must  be  free  from  any 

2  conditions  which  the  creditor  is  not  bound,  orf  his  part,  to 

3  perform. 

Same ;  ability  and  willingness  essential. 

Sec  1495.     An  offer  of  performance  is  of  no  effect  if   the 

2  person  making  it  is  not  able  and  willing  to  perform  according 

3  to  the  ofier. 

Same ;  production  of  thing  to  be  delivered  not  necessary. 

Sec.  1496.  The  thing  to  be  delivered,  if  any,  need  not  in 
2  any  case  be  actually  produced,  upon  an  offer  of  performance, 
-3    unless  the  offer  is  accepted. 
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Same ;  thing  offered  to  be  kept  separate. 

Sec.  1497.     A  thing,  when  offered  by  way  of  performance,. 

2  must  not  be  mixed  with  other  things  from  which  it  cannot  be 

3  separated  immediately  and  without  diflSculty. 

Same ;  conditions  precedent. 

Sec  1498.     When  a  debtor  is  entitled  to  the  performance  of 

2  a  condition  precedent  to,, or  concurrent  with,  performance  on 

3  his  part,  he  may  make  his  offer  to  depend  upon  the  due.per- 
'  4    formance  of  such  condition. 

Written  receipt  may  be  required. 

Sec.  1499.     A  debtor  has  a  right  to  require  from  his  creditor 

2  a  written  receipt  for  any  property  delivered  in  performance  of 

3  his  obligation. 

Extinction  of  pecuniary  obligation. 

Sec.  1500.    An  obligation  for  the  payment  of  money  is  ex- 

2  tinguished  by  a  due  offer  of  payment,  if  the  amount  is  imme- 

3  diately  deposited  in  the  name  of  the  creditor,  with  some  bank 

4  of  deposit  within  this  state,  of  good  repute,  and  notice  thereof 

5  is  given  to  the  creditor. 

Objection  to  mode  of  offer,  when  waived. 

Sec.  1501.     All  objections  to  the  mode  of  an  offer  of  perform- 

2  ance,  which  the  creditor  has  an  opportunity  to  state  at  the 

3  time  to  the  person  making  the  offer,  and  which  could  be  then 

4  obviated  by  him,  are  waived  by  the  creditor  if  not  then  stated. 

Title  to  thing  offered. 

Sec  1502.     The  title  to  a  thing  duly  offered  in  performance 

2  of  an  obligation  passes  to  the  creditor,  if  the  debtor  at  th 

3  time  signifies  his  intention  to  that  effect. 

Custody  of  thing  offered. 

Sec.  1503.     The  person  offering  a  thing,  other  than  money, 

2  by  way  ©f  performance,  must,  if  he  means  to  treat  it  as  belong- 

3  ing  to  the  creditor,  retain  it  as  a  depositary  for  hire,  until  the 

4  creditor  accepts  it,  or  until  he  has  given  reasonable  notice  to 

5  the  creditor  that  he  will  retain  it  no  longer,  and,  if  with  rea- 

6  sonable  diligence  he  can  find  a  suitable  depositary  therefor, 

7  until  he  has  deposited  it  with  such  person. 

Effect  of  offer  upon  incidents  of  obligation. 

Sec.  1504.     An  offer  of  payment  or  other  performance,  duly" 

2  made,  though  the  title  to  the  thing  offered  be  not  transferred 

3  to  the  creditor,  stops  the  running  of  interest  on  the  obligation 
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4    and  has  the  same  effect  upon  all  its  incidents  as  a  performance 
6    thereof. 

Cteditor*s  retention  of  thing  which  he  refuses  to  acoept. 

Sec.  1505.     If  anything  is  given  to  a  creditor  by  way  of  per- 

2  formance,  which  he  refuses  to  accept  as  such,  he  is  not  bound 

3  to  return  it  without  demand;  but  if  he  retains  it,  he  is  a  gratui- 

4  tons  depositary  thereof. 

CHAPTER  III. 
prevention  of  performance  or  offer. 

Section  1511.  What  excuses  performance,  etc. 

1512.  Performance  prevented  by  creditor,  effect  of. 

•  1514.  Performance  prevented  by  any  cause,  effect  of. 

1515.  Refusal  to  accept  performance  before  offer,  effect  of. 

1516.  Impossibility  of  performance  defined. 

What  excuses  performance,  etc. 

Sec.  1511 .     The  want  of  performance  of  an  obligation,  or  of  an 

2  offer  of  performance,  in  whole  or  in  part,  or  any  delay  therein, 

3  is  excused  by  the  following  causes,  to  the  extent  to  which  they 

4  operate: 

5  1.  When  such  performance  or  offer  is  prevented  or  delayed 

6  by  the  act  of  the  creditor,  or  by  the  operation  of  law,  even 

7  though  there  may  have'  been  a  stipulation  that  this  shall  not 

8  be  an  excuse; 

9  2.  When  it  is  prevented  or  delayed  by  an  irresistible,  super- 

10  human  cause,  or  by  the  act  of  public  enemies  of  this  state  or 

11  of  the  United  States,  unless  the  parties  have  expressly  agreed 

12  to  the  contrary;  or, 

13  3.  When  the  debtor  is  induced  not  to  make  it  by  any  act 

14  of   the  creditor   intended   or   naturally  teliding   to  have  that 

15  effect   done    at    or    before  the  time  at  which   such  perform- 

16  ance  or    offer  may   be  made,  and  not  rescinded  before   that 

17  time. 

Performance  prevented  by  creditor,  effect  of. 
Sec.  1512.     If.  the  performance   of  an   obligation    be   pre- 

2  vented  by  the  creditor,  the  debtor  is  entitled  to  all  the  benefits 

3  which  he  would  have  obtained  if  it  had  been  performed   by 

4  both  parties. 

Sec  1513.     Omitted. 

Commissioners'  Note:  By  an  act  approved  March  30, 1874  (Stats.  1873-74, 
240),  the  above  section'  was  repealed,  and  for  that  reason  the  same  has  been 
here  omitted. 
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Performance  prevented  by  any  cause,  effect  of. 

Sec.  1514.     If  performance  of  an  obligation  is  prevented  by 

2  any  cause  excusing  performance,  other  than  the  act  of  the 

3  creditor,  the  debtor  is  entitled  to  a  ratable  proportion  of  the 

4  consideration  to  which  he  would  have  been  entitled  upon  full 

5  performance,  according  to  the  benefit  which  the  creditor  re- 

6  ceives  from  the  actual  performance. 

Refusal  to  accept  performance  before  offer,  effect  of. 

Sec.  1515.    A  refusal  by  a  creditor  to  accept  performance, 

2  made  before  an  offer  thereof,  is  equivalent  to  an  offer  and 

3  refusal,  unless,  before  performance  is  actually  due,  he  gives 

4  notice  to  the  debtor  of  his  willingness  to  accept  it. 

Impossibility  of  performance  defined. 

Sec.  1516.     The   impossibility  of  performance   which  will 

2  excuse  the  performance  of  a  contract   by  the  parties  thereto 

3  must  consist  in  the  nature  of  the  thing  to  be  done,  and  not  in 

4  the  inability  of  the  parties  to  do  it.     If  the  thing  can  be  accom- 

5  plished  by  any  one  with  proper  means  and  the  requisite  skill 

6  and  knowledge,  the  promisor  is  not  less  answerable  because  it 

7  is  impossible  to  him. 

CoMMissiONEBs'  NoTE :  The  preceding  section  is  new,  and  is  quoted  from 
the  opinion  of  the  court  in  the  case  of  Klauber  vs.  San  Diego  St.  Car  Co.,  96 
Cal.  363. 

CHAPTER  IV. 

ACCORD    AND    SATISFACTION. 

Section  1621.  Accord  defined. 

1622.  Accord,  effect  of. 

1623.  Satisfaction  defined. 

1624.  Satisfaction  by  part  performance,  when. 

Accord  defined. 

Sec  1521.     An  accord  is  an  agreement  to  accept,  in  extiac- 

2  tion  of  an  obligation,  something  different  from  or  less  than 

3  that  to  which  the  person  agreeing  to  accept  is  entitled. 

Accord,  effect  of. 
Sec  1522.     Though  the  parties  to  an  accord  are  bound  to 

2  execute  it,  yet  it  does  not  extinguish  the  obligation  until  it  is 

3  fully  executed. 

Satisfaction  defined. 

Sec  1523.     Acceptance,  by  the  creditor,  of  the  consideration 

2  of  an  accord  extinguishes  the  obligation,  and  is  called  satis- 

3  faction. 
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Satisfaction  by  part  performance,  when. 

Sec.  1524.     Part  performance  of  an  obligation,  either  before 

2  or  after  a  breach  therepf,  when  expressly  accepted  by  the  cred- 

3  itor  in  writing,  in  satisfaction,  or  rendered  in  pursuance  of  an 

4  agreement  in  writing,  for  that  purpose,  though  without  any 

5  new  consideration,  extinguishes  the  obligation. 


CHAPTER  V. 

NOVATION. 

Section  1630.  Novation  defined. 

1531.  Novation,  how  made. 

1632.  Same. 

1633.  Same ;  rescission  of. 

Novation  defined. 

Sec  1530.     Novation  is  the  substitution  of  a  new  obligation 
2     for  an  existing  one. 

Novation,  how  made. 

Sec  1531.     Novation  is  made  : 

2  1.  By  the  substitution  of  a  new  obligation  between  the  same 

3  parties,  with  intent  to  extinguish  the  old  obligation  ; 

4  2.  By  the  substitution  of  a  new  debtor  in  place  of  the  old 

5  one,  with  intent  to  release  the  latter  ;  or, 

6  3.  By  the  substitution  of  a  new  creditor  in  place  of  the  old 

7  one,  with   intent  to  transfer   the  rights   of  the   latter  to  the 

8  former. 

Same. 

Sec  1532.     Novation  is  made  by  contract,  and  is  subject  to 
2     all  the  rules  concerning  contracts  in  general. 

Same,  rescission  of. 

Sec.  1533.     When  the  obligation  of  the  third  person,  or  an 

2  order    upon    such    person,    is    accepted  in   satisfaction,   the 

3  creditor  may  rescind  such  acceptance  if  the  debtor  prevents 

4  such  person  from  complying  with  the  order,  or  from  fulfilling 

5  the  obligation ;   or  if,  at   the  time  the  obligation  or  order  is 

6  received,  such  perspn  is  insolvent,  and  this  fact  is  unknown  to 

7  the   creditor ;   or   if,  before  the  creditor  can  with  reasonable 

8  diligence   present  the   order   to  the  person  upon  whom  it  is 

9  given,  he  becomes  insolvent. 
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CHAPTER  VI. 

1 

xv  lii  Li  lii  adJL  • 

Section  1541.    Obligation  eztingnished  by  release. 

1542.  General  release  does  not  extend  to  certain  claims. 

1543.  Release  of  several  joint  debtors. 

Obligation  extinguished  by  release. 

Sec.  1541.     An  obligation  is  extinguished  by  a  release  there- 

2  from  given  to  the  debtor  by  the  creditor,  upon  a  new  consider- 

3  ation,  or  in  writing,  with  or  without  new  consideration. 

General  release  does  not  extend  to  certain  claims. 

Sec.  1542.     A  general  release  does  not  extend  to  claims 

2  which  the  creditor  does  not  know  or  suspect  to  exist  in  his 

3  favor  at  the  time  of  executing  the  release,  which  if  known  by 

4  him  must  have  materially  afiected  his  settlement  with  the 

5  debtor. 

Kelease  of  several  joint  debtors. 

Sec.  1543.     A  release  of  one  of  two  or  more  joint  debtors 

2  does  not  extinguish  the  obligations  of  any  of  the  others,  unless 

3  they  are  mere  guarantors;  nor  does  it  affect  their  right  to  con- 

4  tribution  from  him. 


Title  I. 

II. 

III. 

IV. 

V. 


P^RT   II. 

CONTRACTS. 

Nature  of  a  Contract.     [1549-1615.] 
Manner  of  Creating  Contracts.     [1619-1629.] 
Interpretation  of  Contracts.    [1635-1661.] 
Unlawful  Contracts.     [1667-1676.] 
Extinction  of  Contracts.     [1682-1701.] 


Chapter  I. 

II. 

III. 

IV. 

V. 


TITLE   I. 

NATURE  OF  A  CONTRACT. 

Definition.     [  1 549-1 550.  ] 
Parties.     [1556-1559.] 
Consent.     [1565-1589.] 
Object.     [1595-1599.] 
Consideration.     [1605-1615.] 
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CHAPTER     I. 

DEFINITION. 

Section  1549.    Contract  defined. 

1560.    Essential  elements  of  contract. 

Contract  defined. 

Sec.  1549.     A  contract  is  an  agreement  to  do  or  not  to  do  a 
2    certain  thing. 

Essential  elements  of  contract. 

Sec  .1650.     It  is  essential  to  the  existence  of  a  contract  that 

2  there  should  be: 

3  1.  Parties  capable  of  contracting; 

4  2.  Their  consent; 

5  3.  A  lawful  object;  and, 

6  4.  A  sufficient  cause  or  consideration. 


CHAPTER  II. 

PARTIES. 

Section  1556.  Who  may  contract. 

1567.  Capacity  of  minors  and  others. 

1558.  Identiiication  of  parties  necessary. 

1659.  When  contract  for  benefit  of  third  person  may  be  enforced. 

Who  may  contract. 

Sec  1556.  All  persons  are  capable  of  contracting,  except 
"2  minors,  persons  of  unsound  mind,  and  persons  deprived  of  civil 
3     rights.  f 

Capacity  of  minors  and  others. 

Sec.  1557.     Minors'  and   persons   of    unsound   mind   have 

2  only  such  capacity  as  is  dej&ned  by  Part  I  of  Division  I  of  this 

3  Code. 

Identification  of  parties  necessary. 

Sec.  1558.     It  is  essential  to  the  validity  of  a  contract,  not 

2  only  that  the  parties  should  exist,  but  that  it  should  be  possi- 

3  ble  to  identify  them. 

Contract  for  benefit  of  third  person,  when  may  be  enforced. 

Sec  1559.     A  contract  made  expressly  for  the  benefit  of  a 

2  third  person  may  be  enforced   by  him  at  any  time  before  the 

3  parties  thereto  rescind  it. 
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CHAPTER  III. 


Section  1565. 
1566. 
1567. 
1568. 
1569. 
1570. 
1571. 
1572. 
1673. 
1574. 
1575. 
1576. 
1577, 
1578. 
1579. 
1580. 
1581. 
1582. 
1583. 
1584. 
1585. 
1586. 
1587. 
1588. 
1589. 


CONSENT. 

Essentials  of. 

When  voidable. 

Apparent  when  not  free. 

When  deemed  to  have  been  obtained  by  fraud,  etc. 

JOuress  defined. 

Menace  defined. 

Fraud,  actual  or  constructive. 

Actual  fraud  defined. 

Constructive  fraud  defined. 

Actual  fraud  a  question  of  fact. 

Undue  influence  defined. 

Mistake,  either  of  fact  or  law. 

Mistake  of  fact  defined. 

Mistake  of  law  defined. 

Mistake  of  foreign  law. 

Mutuality  of  consent. 

Communication  of  consent. 

Mode  of  communicating  acceptance  of  proposal. 

When  communication  deemed  completje. 

Acceptance  by  performance  of  conditions. . 

Acceptance  must  be  absolute. 

Revocation  of  proposal. 

Revocation,  how  made. 

Ratification  of  contract,  void  for  watit  of  consent. 

Assumption  of  obligation  by  acceptance  of  benefits. 


Essentials  of. 

Sec.  1565.     The  consent  of  the  parties  to  a  contract  must  be: 

2  1.  Free; 

3  2.  Mutual;  and,  . 

4  3.  Communicated  by  each  to  the  other. 

When  voidable. 

Sec.  1566.     A  consent  which  is  not  free  is  nevertheless  not 

2  absolutely  void,  but  may  be  rescintied  by  the  parties  in  the 

3  manner  prescribed  by  the  chapter  on  rescission. 

Apparent,  when  not  free. 

Sec.  1567.     An  apparent  consent  is  not  real  or  free  when 

2  obtained  through : 

3  1.  Duress; 

4  2.  Menace; 

5  3.  Fraud; 

6  4.  Undue  influence;  or, 

7  5.  Mistake. 
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When  deemed  to  have  been  obtained  by  fraud. 

Sec.  1568.     Consent  is  deemed  to  have  been  obtained  through 

2  one  of  the  causes  mentioned  in  the  last  section  only  when  it 

3  would  not  have  been  given  had  such  cause  not  existed. 

Duress  defined. 

Sec.  1569.     Duress  consists  in: 

2  1.  Unlawful  confinement  of  the  person  of  the  party,  or  of 

3  the  husband  or  wife  of  such  party,  or  of  an  ancestor,  descendant, 

4  or  adopted  child  of  such  party,  husband,  or  wife; 

5  2.  Unlawful  detention  of  the  property  of  any  such  person;  or, 

I 

6  3.  Confinement  of  such  person,  Ikwful  in  form,  but  fraudu- 

7  lently  obtained,  or  fraudulently  made  unjustly  harassing  or 

8  oppressive. 

Menace  defined. 

Sec  1570.     Menace  consists  in  a  threat :    • 

2  1.  Of   such  duress  as  is  specified   in   subdivisions  one  and 

3  three  of  the  last  section ; 

4  2.  Of  unlawful  and  violent  injury  to  the  person  or  property 

5  of  any  such  person  as  is  specified  in  the  last  section;  or, 

6  3.^ Of  injury  to  the  character  of  any  such  person. 

Fraud,  actual  or  constructive. 

Sec.  1571.     Fraud  is  either  actual  or  constructive.     * 

Actual  fraud  defined. 

Sec.  1572.     Actual  fraud,  within  the  meaning  of  this  chapter, 

2  consists  in  any  of  the  following  acts,  committed  by  a  party  to 

3  the  contract,  or  with  his  connivance,  with   intent  to  deceive 

4  another  party  thereto,  or  to  induce  him  to  enter  into  the  com- 

5  tract: 

6  1.  The  suggestion,  as  a  fact,  of  that  which  is  not  true,  by 

7  one  who  does  not  believe  it  to  be  true; 

8  2.  The  positive  assertion  in  a  manner  not  warranted  by  the 

9  information  of  the  person  making  it,  of  that  which  is  not  true, 

10  though  he  believes  it  to  be  true; 

11  3.  The  suppression  of  that  which  is  true,  by  one  having 

12  knowledge  or  belief  of  the  fact; 

13  4.  A  promise  made  without  any  intention  of  performing  it; 

14  or, 

15  5.  Any  other  act  fitted  to  deceive. 

Constructive  fraud  defined. 

Sec  1573.     Constructive  fraud  consists: 

2  1.  In  any  breach  of  duty  which,  without  an  actually  fraudu- 

3  lent  intent,  gains  an  advantage  to  the  person  in  fault,  or  any 


336  REPORT  OF  CODE   COMMISSIONERS. 

4  one  claiming  under  him,  by  misleading  another  to  his  preju- 

5  dice  or  to  the  prejudice  of  any  one  claiming  under  him;  or, 

6  2.  In  any  such  act  or  omission  as  the  law  specially  declares 

7  to  be  fraudulent,  without  respect  to  actual  fraud. 

Actual  fraud  a  question  of  fact. 

Sec.  1574.     Actual  fraud  is  always  a  question  of  fact. 

Undue  influence  defined. 

Sec.  1575.     Undue  influence  consists: 
'2         1.  In  the  use,  by  one  in  whom  a  confidence  is  reposed  by 

3  another,  or  who  holds  a  real  or  apparent  authority  over  him, 

4  of  such  confidence  or  authority  for  the  purpose  of  obtaining  an 

5  unfair  advantage  over  him; 

6  2.  In  taking  an  unfair  advantage  of  another's  weakness  of 

7  mind;  or, 

8  3.  In  taking  a  grossly  oppressive  and  unfair  advantage  of 
'9     another's  necessities  or  distress. 

Mistake,  either  of  fact  or  law. 

Sec  1576.     Mistake  may  be  either  of  fact  or  law. 

Mistake  of  fact  defined. 

Sec.  1577.     Mistake  of  fact  is  a  mistake,  not  caused  by  the 

2  neglect  of  any  legal  duty  on  t^e  part  of  the  person  making  the 

3  mistake,  and  consisting  in: 

4  1.  An  unconscious  ignorance  or  forgetfulness  of  a  fact,  past 

5  or  present,  material  to  the  contract;  or, 

6  2.  Belief  in  the  present  existence  of  a  thing  material  to  the 

7  contract,  which  does  not  exist,  or  in  the  past  existence  of  such 
8"    a  thing,  which  has  not  existed. 

Mistake  of  law  defined. 

Sec.  1578.     Mistake  of  law  constitutes  a  mistake,  within  the 

2  meaning  of  this  article,  only  when  it  arises  from : 

3  1.  A  misapprehension  of  the  law  by  all  parties,  all  suppos- 

4  ing  that  they  knew  and  understood  it,  and  all  making  substan- 

5  tially  the  same  mistake  as  to  the  law;  or, 

6  2.  A  misapprehension  of  the  law  by  one  party,  of  which  the 

7  others  are  aware  at  the  time  of  contracting,  but  which  they  do 

8  not  rectify. 

Mistake  of  foreign  laws. 

Sec  1579.     Mistake  of  foreign  laws  is  a  mistake  of  fact. 

Mutuality  of  consent. 

Sec.  1580.     Consent  is  not   mutual,  unless  the  parties  all 
'2     agree  upon  the  same  thing  in  the  same  sense.     But  in  certain 
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8    cases  defined  by  the  chapter  on  interpretation,  they  are  to  be 
4    deemed  so  to  agree  without  regard  to  the  fact. 

Gommunication  of  consent. 

Sec.  1581.     Consent  can  be  communicated  with  efiect  only 

2  by  some  act  or  omission  of  the  party  Contracting,  by  which 

3  he  intends  to  communicate  it,  or  which  necessarily  tends  to 

4  such  communication. 

Mode  of  communicating  acceptance  of  proposal. 

Sec.  1582.    If  a  proposal  prescribes  any  conditions  cpncern- 

2  ing  the  communication  of  its  acceptance,  the  proposer  is  not 

3  bound  unless  they  are  conformed  to;  but  in  other  cases  any 

4  reasonable  and  usual  mode  may  be  adopted. 

When  communication  deemed  complete. 

Sec  1583.    Consent  is  deemed  to  be  fully  communicated 

2  between  the  parties  as  soon  as  the  party  accepting  a  proposal 

3  has  put  his  acceptance  in  the  course  of  transmission  to  the 

4  proposer,  in  conformity  to  the  last  section. 

Acceptance  by  performance  of  conditions. 

Sec.  1584.     Performance  of  the  conditions  of  a  proposal,  or 

2  the  acceptance  of  the  consideration  offered  with  a  proposal,  is 

3  an  acceptance  of  the  proposal. 

Acceptance  must  be  absolute. 

Sec.  1585.     An  acceptance  must  be  absolute  and  unqualified, 

2  or  must  include  in  itself  an  acceptance  of  that  character  which 

3  the  proposer  can   separate  from   the  rest,   and    which  will 

4  conclude  tjie  person  accepting.     A  qualified  acceptance  is  a 
6    new  proposal. 

Revocation  of  proposal,  when  may  be  made. 

Sec.  1586.     A  proposal  may  be  revoked  at  any  time  before 

2  its    acceptance    is    communicated   to   the   proposer,  but  not 

3  afterwards. 

Same ;  how  made. 
Sec.  1587.    A  proposal  is  revoked  : 

2  1.  By  the  communication  of  notice  of   revocation   by  the 

3  proposer  to  the  other  party,  in  the  manner  prescribed  by  sec- 

4  tions  1581  and  1583,  b»ifore  his  acceptance  has  been  communi- 
6    cated  to  the  former ; 

6        2.  By  the  lapse  of  the  time  prescribed  in  such  proposal  for 

?    its  acceptance,  or  if  no  time  is  so  prescribed,  the  lapse  of  a 

8    reasonable  time  without  communication  of  the  acceptance  ;    ^ 
22— cc 
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9        8.  By  the  failure  of  the  acceptor  to  f alfill  a  condition  pie- 

10  cedent  to  acceptance  ; 

11  4.  By  the  death  or  insanity  of  the  proposer. 

Ratification  of  contract  void  for  want  of  consent.  * 

Sec.  1588.  A  contract  which  is  voidable  solely  for  want  of 
2    due  consent  may  be  ratified  .by  a  subsequent  consent. 

Assnmption  of  obligation  by  acceptance  of  benefits. 

Sec.  1589.  A  voluntary  acceptance  of  the  benefit  of  a 
2  transaction  is  equivalent  to  a  consent  to  all  the  obligations 
8  arising  from  it,  so  far  as  the  facts  are  known,  or  ought  to  be 
4    known,  to  the  person  accepting. 

CHAPTER  IV. 

OBJECT   OF   A   CONTRACT. 

Section  1595.  Object  defined. 

1596.  Same ;  requisites  of. 

1597.  Same ;  what  is  impossible. 

1598.  When  contract  wholly  void.  • 

1599.  When  contract  partially  void. 

Object  defined. 

Sec.  1595.     The  object  of  a  contract  is  the  thing  which  it  is 

2  agreed,  on  the  part  of  the  party  receiving  the  consideration,  to 

3  do  or  not  to  do. 

Same ;  requisites  of. 

Sec.  1596.    The  object  of  a  contract  must  be  lawful  when 
*  2    the  contract  is  made,  and  possible  and  ascertainable  by  the 
3     time  the  contract  is  to  be  performed.  • 

Same ;  what  is  impossible. 

Sec  1597.  Everything  is  deemed  possible,  except  that  which 
2    is  impossible  in  the  nature  of  things. 

When  contract  wholly  void. 

Sec.  1598.     Where  a  contract  has  but  a  single  object,  and 

2  such  object  is  unlawful,  whether  in  whole  or  in  part,  or  wholly 

3  impossible  of  performance,  or  so  vaguely  expressed  as  to  be 

4  wholly  unascertainable,  the  entire  contract  is  void. 

When  contract  partially  void. 

Sec.  1599.     Where  a  contract  has  several  distinct  objects, 

2  of  which  one  at  least  is  lawful,  and  one  at  least  is  unlawful,  in 

3  whole  or  in  part,  the  contract  is  void  as  to  the  latter,  and  valid 

4  as  to  the  rest. 


THE  BEVISED  CIVIL  CODE.  339 


CHAPTER  V.     • 

CONSIDERATION. 

Section  1605.  Good  consideration  defined. 

1606.  Same ;  extent  of  legal  or  moral  obligation. 

1607.  Consideration  must  be  lawful. 

1608.  Effect  of  illegality. 

1609.  Consideration  may  be  executed  or  executory. 

1610.  Executory,  amount  need  not  be  specified ;  how  ascertained. 

1611.  Same. 

1612.  Effect  of  impossibility  of  ascertaining  consideration. 

1613.  Same. 

1614.  Written  instrument  imports  consideration. 

1615.  Burden  of  proof  to  inyalidate  sufficient  consideration. 

Good  consideration  defined. 

Sec  1605.     Any  benefit  conferred,  or  agreed  to  be  conferred, 

2  upon  the  promisor,  by  any  other  person,  to  which  the  promisor 

3  is  not  lawfully  entitled,  or  any  detriment  or  prejudice  suffered, 

4  or  agreed  to  be  suffered,  by  such  person,  other  than  such  as  he 

5  is  at  the  time  of  consent  lawfully  bound  to  suflfer,  as  an  induce- 

6  ment  to  the  promisor,  is  a  good  consideration  for  a  promise. 

Commissioners'  Note  :  An  amendment  to  the  above  section  is  suggested 
by  adding  the  word  "detriment,"  it  being  more  frequently  used  than  the  word 
"  prejudice,*'  where  the  courts  have  referred  to  or  construed  the'section.  (See 
Bylth  vs.  Robinsofiy  104  CaL  239.) 

Same ;  extent  of  legal  or  moral  obligation. 

Sec.  1606.     An  existing  legal  obligation  resting  upon  the 

2  promisor,  or  a  moral  obligation  originating  in  some  benefit  con- 

3  ferred  upon  the  promisor,  or  detriment  or  prejudice  suffered  by 

4  the  promisee,  is  also  a  good  consideration  for  a  promise,  to  an 
6  extent  corresponding  with  the  extent  of  the  obligation,  but  no 
6    further  or  otherwise. 

Commissioners'  Note  :    Amendment  same  as  to  preceding  section. 
Consideration  must  be  lawful.  i 

Sec  1607.     The  consideration  of  a  contract  must  be  lawful 
2    within  the  meaning  of  section  1667. 

Effect  of  illegality. 

Sec.  1608.     If  any  part  of  a  single  consideration  for  one  or 

2  more  objects,  or  of  several  considerations  for  a  single  object,  is 

3  unlawful,  the  entire  contract  is  void. 

Consideration  may  be  executed  or  executory. 

Sec.  1609.     A  consideration  maybe  executed,  or  executory 

2  in  whole  or  in  part.    In  so  far  as  it  is  executory  it  is  subject  to 

3  the  provision^  of  Chapter  IV  of  this  title. 
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Ezecntory,  amount  need  not  be  8i)ecified;  how  ascertained. 

Sec.  1610.  When  a  consideration  is  executory,  it  is  not 
2  indispensable  that  the  contract  should  specify  its  amount  or 
8  the  means  of  ascertaining  it.  It  may  be  left  to  the  decision  of 
4    a  third  person,  or  regulated  by  any  specified  standard. 

Same. 

Sec.    1611.     When    a    contract    does    not    determine    the 

2  amount  of  the  consideration,  nor  the  method  by  which  it  is  to 

3  be  ascertained,  or  when  it  leaves  the  amount  thereof  to  the 

4  discretion  of  an  interested  party,  the  consideration  must  be  so 

5  much  money  as  the  object  of  the  contract  is  reasonably  worth. 

Effect  of  impossibility  of  ascertaining  consideration. 

Sec  1612.     Where  a  contract  provides  an  exclusive  method 
2    by  which  its  consideration  is  to  be  ascertained,  which  method 
'3    is  on  its  face  impossible  of  execution,  the  entire  contract  is 
4    void. 

Same. 

Sec.  1613.     Where  a  contract  provides  an  exclusive  method 

2  by  which  its  consideration  is  to  be  ascertained,  which  method 

3  appears  possible  on  its  face,  but  in  fact  is,  or  becomes,  impossi- 

4  ble  of  execution,  such  provision  only  is  void. 

Written  instrument  imports  consideration. 

Sec.  1614.     A  written  instrument  i^  presumptive  evidence 
2    of  a  consideration. 

Burden  of  proof  to  invalidate  sufficient  consideration. 

Sec  1615.    The  burden  of  showing  a  want  of  considera- 

2  tion  sufficient  to  support  an  instrument  lies  with  the  party 

3  seeking  to  invalidate  or  avoid  it. 


TITLE  II. 

MANNER  OF  CREATING  CONTRACTS. 

Section  1619.  Contracts,  express  or  implied. 

1620.  Express  contract  defined. 

1621.  Implied  contract  defined. 

1622.  What  contracts  may  be  oral. 

1623.  Contract  not  in  writing,  through  fraud,  may  be  -enforced 

against  fraudulent  party. 

1624.  What  contracts  must  be  written, 

1625.  Effect  of  writing. 

1626.  Contract  in  writing,  takes  effect  when. 


THE  REVISED   CIVIL  CODE.  841 

Section  1627.    Provisions  of  chapter  on  transfers  in  general,  apply  to  writ- 
ten contracts. 
1628.    Corporate  seal,  how  affixed.  , 

16291    Distinctions  between  sealed  and  unsealed  instraments  abol- 
ished. 

Contracts,  express  or  implied. 

Sec.  1619.     A  contract  is  either  express  or  implied. 

Express  contract  defined. 

Sec.  1620.     An  express  contract  is  one,  the  terms  of  which 
2     are  stated  in  words. 

Implied  contract  defined. 

Sec  1621.     An  implied  contract  is  one,  the  existence  and 
2     terms  of  which  are  manifested  by  conduct. 

What  contracts  may  be  oral. 

Sec  1622.     All  contracts  may  be  oral,  except  such  as  are 
2     specially  required  by  statute  to  be  in  writing. 

Contract  not  in  writing  through  fraud,  may  be  enforced  against  fraudulent 
party. 

Sec  1623.     Where  a  contract,  which  is  required  by  law  to 

2  be  in  writing,  is  prevented  from  being  put  into  writing  by  the 

3  fraud  of  a  party  thereto,  any  other  party  who  is  by  such  fraud 

4  led  to  believe  that  it  is  in  writing,  and  acts  upon  such  belief  to 
6  his  detriment  or  prejudice,  may  enforce  it  against  the  fraudu- 
6    lent  party. 

What  contracts  must  be  written. 

Sec  1624.     The  following  contracts  are  invalid,  unless  the 

2  same,  or  some  note  or  memorandum  thereof,  be  in  writing  and 

3  subscribed  by  the  party  to  be  charged,  or  by  his  agent: 

4  1.  An  agreement  that  by  its  terms  is  not  to  be  performed 

5  within  a  year  from  the  making  thereof ; 

6  2.  A  special  promise  to  answer  for  the  debt,  default,  or  mis- 

7  carriage  of  another,  except  in  the  cases  provided  for  in  section 

8  2794; 

9  3.  An  agreement  made  upon  consideration  of  marriage  other 

10  than  a  mutual  promise  to  marry; 

11  4.  An  agreement  for  the  sale  of  personal  property,  at  a  price 

12  not  less  than  two  hundred  dollars,  unless  the  buyer  accept  or 

13  receive  part  of  such  property,  or  the  evidences,  or  some  of 

14  them,  of  such  property,  or  pay  at  the  time  some  part  of  the 

15  purchase  money  ;  but  when  a  sale  is  made  at  auction,  an  entry 

16  by  the  auctioneer  in  his  sale  book,  at  the  time  of  the  sale,  of 

17  the  kind  of  property  sold,  the  terms  of  the  sale,  the  price,  and 
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'    18    the  names  of  the  purchaser  and  person  on  whose  account  the 

19  sale  is  made,  is  a  sufficient  memorandum; 

20  5.  An  agreement  for  the  leasing  for  a  longer  period  than  one 

21  year,  or  for  the  sale  of  real  property,  or  of  an  interest  therein; 

22  and  such  agreement,  if  made  by  an  agent  of  the  party  sought 

23  to  be  charged,  is  invalid,  unless  the  authority  of  the  agent  be 

24  in  writing,  subscribed  by  the  party  sought  to  be  charged; 

25  6.  An   agreement  authorizing  or   employing   an   agent   or 

26  broker  to  purchase  or  sell  real  estate  for  compensation  or  a 

27  commission. 

CoMMiBsiONEBS*  NoTB :  In  sabdivision  3  of  section  14,  ante^  the  words 
**  personal  property  "  are  defined  as  including  "  money,  goods,  chattels,  things 
in  action,  and  evidences  of  debt."  In  a  note  to  section  1739,  the  Commission- 
ers of  1870  say :  "  It  will  be  observed  that  the  phrase  *  personal  property  * 
has  been  substituted  for  the  words  '  goods,  wares  and  merchandise '  of  the 
English  statute,  and  the  words  *  goods,  chattels,  or  things  in  action  *  of  our 
statute  (Stats.  1860,  266,  sec.  13)."  For  the  sake  of  brevity  and  uniformity  an 
amendment  to  subdivision  4  of  the  above  section  is  now  suggested  by 
striking  out  the  words  "goods,  chattels,  or  things  inaction,"  and  inserting 
the  phrase  "  personal  property." 

Effect  of  writing. 

Sec.  1625.    The  execution  of  a  contract  in  writing,  whether 

2  the  law  requires  it  to  be  written  or  not,  supersedes  all  the 

3  oral  negotiations  or  stipulations  concerning  its  matter  which 

4  preceded  or  accompanied  the  execution  of  the  instrument. 

Contract  in  writing  takes  effect,  when. 

Sec.    1626.     A   contract  in   writing  takes   effect  upon  its 
2    delivery  to  the  party  in  whose  favor  it  is  made,  or  to  his  agent. 

Provisions  of  chapter  on  transfers  in  general  apply  to  written  contracts. 

Sec.  1627.     The  provisions  of  the  chapter  on  transfers  in 

2  general,  concerning  the  delivery  of  grants,  absolute  and  condi- 

3  tional,  apply  to  all  written  contracts. 

Corporate  seal,  how  affixed. 

Sec.  1628.     A  corporate  or  official  seal  may  be  affixed  to  an 

2  instrument  by  a  mere  impression   upon   the  paper  or  other 

3  material  on  which  such  instrument  is  written. 

Distinctions  between  sealed  and  unsealed  instruments  abolished. 

Sec  1629.     All  distinctions  between  sealed  and  unsealed 
2    instruments  are  abolished. 
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TITLE  ni. 

INTERPRETATION  OF  CONTRACTS. 

Section  1635.  Uniformity  of  interpretation. 

1636.  How  to  be  interpreted. 

1637.  Intention  of  parties,  how  ascertained. 

1638.  Language  to  govern,  if  clear. 

1639.  Writing  alone  to  govern  if  possible. 

1640.  Writing,  erroneous  parts  disregarded. 

1641.  Effect  to  be  given  to  every  part  if  practicable. 

1642.  Several  contracts,  when  taken  together. 

1643.  Interpretation  to  favor  validity  of  contract. 

1644.  Sense  in  which  words  to  be  taken. 

1645.  Technical  words. 

1646.  Law  of  what  place  to  govern. 

1647.  May  be  explained  by  circumstances. 

1648.  Contract  restricted  to  its  evident  object. 

1649.  Interpretation  in  sense  in  which  promisor  believed  promisee 

to  rely. 

1660.  Particular  clause  subordinate  to  general  intent. 

165L  Partly  written  and  partly  printed,  how  interpreted. 

1652.  Repugnancies,  how  reconciled. 

1653.  Inconsistent  words  rejected. 

1654.  In  cases  of  uncertainty,  how  interpreted. 

1655.  Reasonable  stipulations,  when  implied. 

1656.  Necessary  incidents  implied.    ' 

1657.  Time  of  performance. 

1659.  When  joint  and  several. 

1660.  Same. 

1661.  Executed  and  executory  contracts,  defined. 

Uniformity  of  interpretation. 

Sec.  1635.     All  contracts,  whether  public  or  private,  are  to 

2  be  interpreted  by  the  same  rules,  except  as  otherwise  provided 

3  by  this  code. 

How  to  be  interpreted. 

Sec  1636.     A  contract  must  be  so  interpreted   as  to  give 

2  effect  to  the  mutual  intention  of  the  parties  as  it  existed  at  the 

3  time  of  contracting,  so  far  as  the  same  is  ascertainable  and 

4  lawful. 

Intention  of  parties,  how  ascertained. 

Sec.  1637.  For  the  purpose  of  ascertaining  the  intention  of 
2  the  parties  to  a  contract,  if  otherwise  doubtful,  the  rules  given 
8    in  this  chapter  are  to  be  applied. 

Language  to  govern,  if  clear. 

Sec.  1638.    The  language  of  a  contract  is   to  govern  its 

2  interpretation,  if  the  language  is  clear  and  explicit,  and  does 

3  not  involve  an  absurdity. 
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Writing  alone  to  gOTem  if  possible. 

Sec.  1639.    When  a    contract  is  reduced  to  writing,  the 

2  intention  of  the  parties  is  to  be  ascertained  from  the  writing 

3  alone,  if  possible;  subject,  however,  to  the  other  provisions  of 

4  this  title. 

Writing,  erroneous  parts  disregarded. 

Sec.  1640.'  When,  through  fraud,  mistake,  or  accident,  a 

2  written  contract  fails  to  express  the  real  intention  of  the 

3  parties,  such  intention. is  to  be  regarded,  and  the  erroneous 

4  parts  of  the  writing  disregarded. 

Effect  to  be  given  to  every  part  if  practicable. 
Sec.  1641.     The  whole  of  a  contract  is  to  be  taken  together, 

2  so  as  to  give  effect  to  every  part,  if  reasonably  practicable, 

3  each  clause  helping  to  interpret  the  other. 

Several  contracts,  when  taken  together. 

Sec.  1642.    Several  contracts  relating  to  the  same  matters, 

2  between  the  same  parties,  and  made  as  parts  of  substantially 

3  one  transaction,  are  to  be  taken  together. 

Interpretation  to  favor  validity  of  contract. 

Sec.  1643.    A  contract  must  receive  such  an  interpretation 

2  as  will  make  it  lawful,  operative,  definite,  reasonable,  and 

3  capable  of  being  carried  into  effect,  if  it  can  be  done  without 

4  violating  the  intention  of  the  parties. 

Sense  in  which  words  to  be  taken. 

Sec.  1644.    The  words  of  a  contract  are  to  be  understood  in 

2  their  ordinary  and  popular  sense,  rather  than  according  to  their 

3  strict  legal  meaning  ;  unless  used  by  the  parties  in  a  technical 

4  sense,  or  unless  a  special  meaning  is  given  to  them  by  usage,  in 

5  which  case  the  latter  must  be  followed. 

• 

Sense  in  which  technical  words  to  be  taken. 
Sec.  1645.     Technicalj  words  are  to  be  interpreted  as  usually 
*    2    understood  by  persons  in  the  profession  or  business  to  which 
3    they  relate,  unless  clearly  used  in  a  different  sense. 

Law  of  what  place  to  govern. 

Sec.  1646.     A  contract  is  to  be  interpreted  according  to  the 

2  law  and  usage  of  the  place  where  it  is  to  be  performed  ;  or,  if  it 

3  does  not  indicate  a  place  of  performance,  according  to  the  law 

4  and  usage  of  the  place  where  it  is  made. 
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May  be  explained  by  circumstaDces. 
Sec.  1647.     A  contract  may  be  explained  by  reference  to  the 

2  circumstances  under  which  it  was  made,  and  the  matter  to 

3  which  it  relates. 

Restricted  to  its  evident  object. 

w 

Sec  1648.     However  broad  may  be  the  terms  of  a  contract,  it 

2  extends  only  to   those  things   concerning   which  it   appears 

3  that  the  parties  intended  to  contract. 

Interpretation  in  sense  in  which  promisor  believed  promisee  to  rely. 

Sec.  1649.     If  the  terms  of  a  promise  are  in  any  respect 

2  ambiguous  or  uncertain,  it  must  be  interpreted  in  the  sense 

3  in  which  the  promisor  believed,  at  the  time  of  making  it,  that 
-  4    the  promisee  understood  it. 

Particular  clause  subordinate  to  general  intent. 

Sec  1650.     Particular  clauses  of  a  contract  are  subordinate 
2     to  its  general  intent.     . 

Partly  written  and  partly  printed,  how  interpreted. 

Sec  1651.     Where  a  contract  is  partly  written  and  partly 

2  printed,, or  where  part  of  it  is   written  or  printed  under  the 

3  special  directions  of  the  parties,  and  with  a  special  view  to 

4  their  intention,  and   the    remainder  is  copied   from  a  form 
6    originally  prepared  without  special   reference  to  the  particular 

6  parties  and  the  particular  contract  in  question,   the  written 

7  parts  control  the  printed  parts,  and  the  parts  which  are  purely 

8  original  control  those  which  are  copied  from  a  form.     And  if 

9  the  two   are  absolutely   repugnant,  the  latter  must  be   so  far 
10  disregarded. 

Repugnancies,  how  reconciled. 

Sec  1652.     Repugnancy  in  a  contract  must  be  reconciled, 

2  if  possible,  by  such  an  interpretation  as  will  give  some  efifect 

3  to  the  repugnant  clauses,  subordinate  to  the  general   intent 

4  and  purpose  of  the  whole  contract. 

Inconsistent  words  rejected. 

Sec  1653.     Words  in  a  contract  which  are  wholly  incon- 

2  sistent  with   its   nature,  or   with   the  main  intention   of  the 

3  parties,  are  to  be  rejected. 

In  cases  of  uncertainty,  how  interpreted. 

Sec  1654.     In  cases  of  uncertainty  not  removed  by  the  pre- 

2  ceding  rules,  the  language  of  a  contract  should  be  interpreted 

3  most  strongly  against  the  party  who  caused  the  uncertainty  to 
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4  exist.     The  promisor  is  presumed  to  be  such  party;  except  in  a 

5  contr&ct  between  a  public  officer  or  body,  as  such,  and  a  pri- 

6  vate  party,  in  which  it  is  presumed  that  «U  uncertainty  was 

7  caused  by  the  private  party. 

^       Reasonable  stipulations,  when  implied. 

Sec.  1655.     Stipulations  which  are  necessary  to  make  a  con- 

2  tract  reasonable,  or  conformable  to  usage,  are   implied,  in 

3  respect  to  matters  concerning  which  the  contract  manifests  no 

4  contrary  intention. 

Necessary  incidents  implied. 

Sec.  1656.    All  things  that  in  law  or  usage  are  considered 

2  as  incidental  to  a  contract,  or  as  necessary  to  carry  it  into 

3  effect,  are  implied   therefrom,  unless   some   of   them  are  ex- 

4  pressly  mentioned  therein,  when  all  other  things  of  the  same 

5  class  are  deemed  to  be  excluded. 

Time  of  performance. 

Sec.  1657.    If  no  time  is  specified  for  the  performance  of  an 

2  act  required  to  be  performed,  a  reasonable  time  is  allowed.    If 

3  tbe  act  is  in  its  nature  capable  of  being  done  instantly — as, 

4  for  example,  if  it  consists  in  the  payment  of  money  only — it 

5  must  be  performed  immediately  upon  the  thing  to  be  done 

6  being  exactly  ascertained. 

Sec  1658.     Omitted, 

When  joint  and  several. 

Sec.  1659.     Where  all  the  parties  who  unite  in  a  promise 

2  receive  some  benefit  from  the  consideration,  whether  past  or 

3  present,  their  promise  is  presumed  to  be  joint  and  several. 

Same. 

Sec.  1660.     A  promise,  made  in  the  singular  number,  but 
2    executed  by  several  persons,  is  presumed  to  be  joint  and  several. 

Executed  and  executory  contracts,  defined. 

Sec.  1661.     An  executed  contract  is  one,  the  object  of  which 
2    is  fully  performed.     All  others  are  executory. 
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TTTLEIV. 

UNLAWFUL    CONTRACTS. 

Section  1667.  What  is  unlawful. 

1668.  What  contracts  against  policy  of  the  law. 

1670.  Contract  fixing  damages,  void. 

1671.  Exception. 

1673.  Contract  in  restraint  of  trade,  yoid. 

1674.  Exception  in  f  ayor  of  sale  of  good  will. 

1676.    Exception  in  favor  of  partnership  agreements. 
1676.    Contract  in  restraintof  marriage,  void. 

What  is  unlawful. 

Sec.  1667.     That  is  not  lawful  which  is: 

2  1.  Contrary  to  an  express  provision  of  law; 

3  2.  Contrary  to  the  policy  of  express  law,  though  not  expressly 

4  prohibited; 

6        3.  Otherwise  contrary  to  good  morals. 

What  contracts  against  policy  of  the  law. 

Sec.  1668.    All  contracts  which  have  for  their  object,  directly 

2  or  indirectly,  to  exempt  any  one  from  responsibility  for  his  own 

3  fraud,  or  willful  injury  to  the  person  or  property  of  another,  or 

4  violation  of  law,  whether  willful  or  negligent,  are  against  the 
6    policy  of  the  law. 

Sec.  1669.     Omitted. 

CoMHissiONEBs'  NoTB :  By  an  act  approved  March  30, 1874  (Stats.  1873-74, 
242),  the  ahove  section  was  repealed,  and  for  that  reason  the  same  has  been 
here  omitted. 

.  Contract  fixing  damages,  void. 

Sec.  1670.     Every  contract  by  which  the  amount  of  damages 

2  to  be  paid,  or  other  compensation  to  be  made,  for  a  breach  of 

3  an  obligation,  is  determined  in  anticipation  thereof,  is  to  that 

4  extent  void,  except  as  expressly  provided  in  the  next  section. 

Exception. 

Sec.  1671.    The  parties  to  a  contract  may  agree  therein  upon 

2  an  amount  which  shall  be  presumed  to  be  the  amount  of  dam- 

3  ages  sustained  by  a  breach  thereof,  when,  from  the  nature  of 

4  the  case,  it  would  be  impracticable  or  extremely  difficult  to  fix 

5  the  actual  damage. 

•  • 

Sec  1672.     Omitted. 

CoMMissiONBBS'  NoTS :  By  an  act  approved  March  30, 1874  (Stats.  1873-74, 
242),  the  ahove  section  was  repealed,  and  for  that  reason  the  same  has  heen 
here  omitted. 
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Contract  in  restraint  of  trade,  yoid. 

Sec.  1673.     Every  contract  by  which  any  one  is  Restrained 

2  from  exercising  a  lawful  profession,  trade,  or  business  of  any 

3  kind,  otherwise  than  is  provided  by  the  next  two  sections,  is  to 

4  that  extent  void. 

Exception  in  favor  of  sale  of  good  will. 

Sec  1^74.    One  who  sells  the  good  will  of  a  business  may 

2  agree  with  the  buyer  to  refrain  from  carrying  on  a  similar  bus- 

3  iness  within  a  specified  county,  city,  or  a  part  thereof,  so  long 

4  as  the  buyer,  or  any  person  deriving  title  to  the  good  will  from 

5  him,  carries  on  a  like  business  therein. 

Exception  in  favor  of  partnership  agreements. 

Sec.  1675.     Partners  may,  upon  or  in  anticipation  of  a  dis- 

2  solution  of  the  partnership,  agree  that  none  of  them  will  carry 

3  on  a  similar  business  within  the  same  city  or  town  where  the 

4  partnership  business  has  been  transacted,  or  within  a  specified 

5  part  thereof. 

Contract  in  restraint  of  marriage,  void. 

Sec  1676.     Every  contract  in  restraint  of  the  marriage  of 
2     any  person,  other  than  a  minor,  is  void. 


Chapter  I. 

II. 

III. 


TITLE  Y. 

EXTINCTION  OF  CONTRACTS. 


Contracts,  How  Extinguished. 
Rescission.     [1688-1691.] 
Alteration  and  Cancellation. 


[1682.] 
[1697-1701.] 


CHAPTER  I. 


2 
3 


contracts,  how  extinguished. 

Contract,  how  extinguished. 

Sec.  1682.  A  contract  may  be  extinguished  in  like  manner 
with  any  other  obligation,  and  also  in  the  manner  prescribed 
by  this  title. 

CHAPTER  II. 


RESCISSION. 

Section  1688.  Rescission  extinguishes  contract. 

1689.  When  party  may  rescind. 

1690.  When  stipulations  against  right  to  rescind  do  not  defeat  it. 

1691.  Rescission,  how  effected. 
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Rescission  eztingaishes  contract. 

Sec.  1688.    A  contract  is  extinguished  by  its  rescission. 

i 

When  party  may  rescind. 
Sec.  1689.    A  party  to  a  contract-  may  rescind  the  same  in 

2  the  following  cases  only: 

3  1.  If  the  consent  of  the  party  rescinding,  or  of  any  party 

4  jointly  contracting  with  him,  was  given  by  mistake,  or  obtained 
.5    thrQUgh  duress,  menace,  fraud,  or  undue  influence,  exercised 

•6    by  or  with  the  connivance  of  the  party  as  to  whom  he  rescinds, 

7  or  of  any  other  party  to  the  contract  jointly  interested  with 

8  such  party; 

.9        2.  If,  through  the  fault  of  the  party  as  to  whom  he  rescinds 

10  the  consideration  for  his  obligation  fails,  in  whole  or  in  part; 

11  3.  If  such  consideration  becomes  entirely  void  for  any  cause; 

12  4.  If  such  consideration,  before  it  is  rendered  to.  him,  fails 

13  in  a  material  respect,  from  any  cause;  or, 

14  5.  By  consent  of  all  the  other  parties. 

When  stipulations  against  right  to  rescind  do  not  defeat  it. 

Sec.  1690,     A  stipulation  that  errors  of  description  shall 

2  not  avoid  a  contract,  or  shall  be  the  subject  of  compensation, 

3  or  both,  does  not  take  away  the  right  of  rescission  for  fraud, 

4  nor  for  mistake,  where  such  mistake  is  in  a  manner  essential 

5  to  the  inducement  of  the  contract,  and  is  not  capable  of  exact 

6  and  entire  compensation. 

Bescission,  how  effected. 

Sec.  1691.    Rescission,  when  not  effected  by  consent,  can  be 

2  accomplished  only  by  the  use,  on  the  part  of  the  party  rescind- 

3  ing,  of  reasonable  diligence  to  comply  with  the  following  rules: 

4  1.  He  must  rescind  promptly,  upon  discovering  the  facts 
6    which  entitle  him  to  rescind,  if  he  is  free  from  duress,  menace, 

6  undue  influence,  or  disability,  and  is  aware  of  his  right  to 

7  rescind;  and, 

8  2.  He  must  restore  to  the  other  party  everything  of  value 

9  which  he  has  received  from  him  under  the  contract;  or  must 

10  offer  to  restore  the  same,  upon  condition  that  such  party  shall 

11  do  likewise,  unless  the  latter  is  unable  or  positively  refuses  to 

12  do  so. 

CHAPTER  III. 

ALTERATION  AND  CANCELLATION. 

Section  1697.  Alteration  of  verbal  contract,  how  made  and  effect  of. 

1698.  Sealed  contracts,  how  modified. 

1699.  Extinction  by  cancellation,  etc. 

1700.  Extinction  by  nnauthorized  alteration. 

1701.  Alteration  of  duplicate,  not  to  prejudice. 
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Alteration  of  verbal  contract,  how  made  and  effect  of. 

Sec.  1697.    A  contract  not  in  writing  may  be  altered  in  any 

2  respect  by  consent  of  the  parties,  in  writing,  without  a  new 

3  consideration,  and  is  extinguished  thereby  to  the  extent  of 
■    4    the  new  alteration. 

Alteration  of  written  contract,  how  made. 

Sfic.  1698.    A  contract  in  writing  may  be  altered  by  a  con- 

2  tract  in  writing,  or  by  an  executed  oral  agreement,  and  not 

3  otherwise. 

'    Extinction  by  cancellation,  etc. 

Sec.  1699.    The  destruction  or  cancellation  of  a  written  con- 

2  tract,  or  of  the  signature  of  the  parties  liable  thereon,  with  in- 

3  tent  to  extinguish  the  obligation  thereof,  extinguishes  it  as  to 

4  all  the  parties  consenting  to  the  act. 

Extinction  by  unanthorized  alteration. 

Sec.  1700.    The  intentional  destruction,  cancellation,  or  ma- 

2  terial  alteration  of  a  written  contract,  by  a  party  entitled  to 

3  any  benefit  under  it,  or  with  his  consent,  extinguishes  all  the 

4  executory  obligations  of  the  contract  in  his  favor,  against  par- 

5  ties  who  do  not  consent  to  the  act. 

Alteration  of  duplicate  not  to  prejudice. 

Sec  1701.*   Where  a  contract  is  executed  in  duplicate,  an 

2  alteration  or  destruction  of  one  copy,  while  the  other  exists,  is 

3  not  within  the  provisions  of  the  last  section. 


F^RT  III. 

OBLIGATIONS  IMPOSED  BY  LAW. 

Section  1708.    Abstinence  from  injury. 

1709.  Willful  deceit,  ground  for  damages. 

1710.  Deceit  defined. 

1711.  ,  Deceit  upon  the  public  deemed  deceit  upon  indiyidualB. 

1712.  Restoration  of  thing  wrongfully  acquired. 

1713.  When  demand  necessary. 

1714.  Responsibility  for  willful  acts,  negligence,  etc. 

1715.  Other  obligations. 

Abstinence  from  injury. 

Sec.  1708.    Every  person  is  bound,  without  contract,  to 

2  abstain  from  injuring  the  person  or  property  of  another,  or 

3  infringing  upon  any  of  his  rights. 
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Willful  deceit,  ground  for  damages. 

Sec.  1709.     One  who  willfully  deceives  another  with  intent 

2  to  induce  him  to  alter  his  position  to  his  injury  or  risk,  is 

3  liable  for  any  damage  which  he  thereby  suffers. 

Deceit  defined. 

Sec.  1710.     A  deceit,  within  the  meaning  of  the  last  section, 

2  is  either: 

3  1.  The  suggestion,  as  a  fact,  of  that  which  is  not  true,  by  one 

4  who  does  not  believe  it  to  be  true; 

5  2.  The  assertion,  as  a  fact,  of  that  which  is  not  true,  by  one 

6  who  has  no  reasonable  ground  for  believing  it  to  be  true; 

7  3.  The  suppfession  of  a  fact,  by  one  who  is  bound  to  dis- 

8  close   it,  or  who  gives   information  of  the  facts   which  are 

9  likely  to  mislead  for  want  of  communication  of  that  fact:  or, 
10        4.  A  promise,  made  without  any  intention  of  performing  it. 

Deceit  upon  the  public  deemed  deceit  upon  individuals. 

Sec.  1711.     One  who  practices  a  deceit  with  intent  to  defraud 

2  the  public,  or  a  particular  class  of  persons,  is  deemed  to  have 

3  intended  to  defraud  every  individual  in  that  class,  who  is 

4  actually  misled  by  the  deceit. 

Restoration  of  thing  wrongfully  acquired. 

Sec.  1712.     One  who  obtains  a  thing  without  the  consent  of 

2  its  owner,  or  by  a   consent  afterwards  rescinded,  or  by  an 

3  unlawful  exaction  which  the  owner  could  not  at  the  time  pru- 

4  dently  refuse,  must  restore  it  to  the  person  from  whom  it  was  thus 

5  obtained  unless  he  has  acquired  a  title  thereto  superior  to  that 

6  of  such  other  person,  or  unless  the  transaction  was  corrupt  and 

7  unlawful  on  both  sides. 

When  demand  necessary. 

Sec  1713.       The   restoration  required  by  the  last  section 

2  must  be   made   without  demand,  except  where   a   thing    is 

3  obtained  by  mutual  mistake,  in  which  case  the  party  obtain- 

4  ing  the  thing  is  not  bound  to  return  it  until  he  has  notice  of 

5  the  mistake. 

Responsibility  for  willful  acts,  negligence,  etc. 

Sec  1714.     Every  one  is  responsible,  not  only  for  the  result 

2  of  his  willful  acts,  but  also  for  an  injury  occasioned  to  another 

3  by  his  want  of  ordinary  care  or  skill  in  the  management  of  his 

4  property  or  person,  except  so  far  as  the  latter  has,  willfully  or 

5  by  want  of  ordinary  care,  brought  the  injury  upon  himself. 

6  The  extent  of  liability  in  such  cases  is  defined  by  the  title  on 

7  compensatory  relief. 

other  obligations. 

Sec  1715.     Other  obligations  are  prescribed  by  Divisions  I 
2    and  II  of  this  code. 
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OBLIGATIONS   ARISING  FROM.  PARTICULAR  TRANS- 
ACTIONS. 


Title  I. 

II. 

III. 

IV. 
V. 

VL 

VIL 

VIII. 

IX. 
X. 

Xl. 

XII. 
XIII. 
XIV. 

XV. 
XVI. 


Sale.    [1721-1798.] 

Exchange.    [1804-1807.] 

Deposit.    [1813-1878.] 

Loan.     [1884-1920.] 

Hiring.     [1925-1959,]  * 

Service.     [1965-2079.] 

Carriage.    [2085-2209.] 

Trust.     [2215-2289.] 

Agency.     [2295-2389.] 

Partnership.     [2395-2520.] 

Insurance.     [2527-2766.] 

Indemnity.    [2772-2781.] 

Guaranty.    [2787-2866.] 

Lien.    [2872-3080.] 

Negotiable  Instruments.    [3086-3262.] 

General  Provisions.     [8268.] 


Chapter  I. 
,     11. 

III. 

IV. 


TITLE  I. 

SALE. 

General  Provisions.    [1721-1741.] 
Rights  and  Obligations  of  the  Seller. 

1778.] 
Rights  and  Obligations  of  the  Buyer. 

1786.] 
Sale  by  Auction.     [1792-1798.] 


[1748- 

[1784r- 


CHAPTER  I. 


GENERAL   PROVISIONS. 

AETiots  I.    Sali.    [1721-1722.J 

II.    AoBxiuxHTS  FOB  Sals.    [172S-1734.] 

III.     FOBK  OF  THX  COHTBACT.     [1739-1741.] 

ARTICLE  I. 


Section  1721.    Sale  defined. 

1722.    Subject  of  sale. 


8ALI. 
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Sale  defined. 

Sec.  1721.     Sale  is  a  contract  by  which,  for  a  pecuniary 

2  consideration,   called   a  price,  one   transfers  to   another    an 

3  interest  in  property. 

Sabject  of  sale. 
Sec  1722.    The  subject  of  sale  must  be  property,  the  title 

2  to  which  can  be  immediately  transferred  from  the  seller  to  the 

3  buyer. 

ARTICLE  II. 

t 

AQBBBMBNTS    FOB    SALE. 

Section  1728.  Agreement  for  sale. 

1727.  Agreement  to  sell  defined. 

1728.  Agreement  to  bay  defined. 

1729.  Agreement  to  sell  and  bny  defined. 

i  1730.  What  may  be  the  subject  of  an  agreement  for  sale. 

1731.  Agreement  to  sell  real  property. 

1733.  Usual  common  law  covenants  required  by  such  contracts, 
I  when. 

I  1734.  Form  of  such  covenants. 

f 
I 

Agreement  for  sale. 

Sec.  1726.     An  agreement  for  sale  is  either: 
2         1.  An  agreement  to, sell; 
i  3         2.  An  agreement  to  buy;  or, 

4  3.  A  mutual  agreement  to  sell  and  buy. 


Agreement  to  sell  defined. 

Sec.  1727.     An  agreement  to  sell  is  a  contract  by  which 

2  one  engages,  for  a  price,  to  transfer  to  another  the  title  to  a 

3  certain  thing. 

Agreement  to  buy  defined. 

Sec  1728.     An  agreement  to  buy  is  a  contract  by  which 

2  one  engages  to  accept  from  another,  and  pay  a  price  for  the 

3  title  to  a  certain  thing. 

Agreement  to  sell  and  buy  defined. 

Sec.  1729.     An  agreement  to  sell  and  buy  is  a  contract  by 

2  which  one  engages  to  transfer  the  title  to  a  certain  thing  to 

3  another,  who  engages  to  accept  the  same  from  him  and  to  pay 

4  a  price  therefor. 

What  may  be  the  subject  of  an  agreement  for  sale. 

Sec.  1730.     Any  property  which,  if  in  existence,  might  be 

2  the  subject  of  sale,  may  be  the  subject  of  an  agreement  for  sale,. 

3  whether  in  existence  or  not. 

23— cc 
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Agreement  to  sell  real  property,  effect  of. 

Sec.  1731.     An  agreement  to  sell  real  property  binds  the 

2  seller  to  execute  a  conveyance  in  form  sufficient  to  pass  the 

3  title  to  the  property. 

Sec.  1732.     Omitted. 

CoMMissiONBRs'  NoTE :  By  an  act  approved  March  30, 1874  (Stats.  1873-74, 
243),  the  above  section  was  repealed,  and  for  that  reason  the  same  has  been 
here  omitted. 

Usual  common  law  covenants  required  by  such  contracts,  when. 

Sec.  1733.     An  agreement  on  the  part  of  a  seller  of  real 

2  property  to  give  the  usual  covenants,  binds  him  to  insert  in 

3  the  grant  covenants  of  "  seisin,"  "quiet  enjoyment,"  '* further 

4  assurance,"  "  general  warranty,"  and  "  against  incumbrances.'^ 

Form  of  such  covenants. 

Sec  1734.     The  covenants   mentioned  in  the  last  section 

2  must  be  in  substance  as  follows  :     "  The  party  of  the  first  part 

3  covenants  with  the  party  of  the  second  part,  that  the  former  is 

4  now  seized  in  fee  simple  of   the  property  granted ;   that  the 
6    latter  shall  enjoy  the  same  without  any  lawful  disturbance  ; 

6  that  the  same  is  free  from  all  incumbrances  ;  that  the  party  of 

7  the  first  part,  and  all  persons  acquiring  any  interest  in  the 

8  same  through  or  for  him,  will,  on  demand,  execute  and  deliver 

9  to  the  party  of  the  second  part,  at  the  expense  of  the  latter, 

10  any  further  assurance  of  the  same  that  may  be  reasonably  re- 

11  quired ;   and  that  the  party  of  the  first  part  will  warrant  to 

12  the  party  of  the  second  part  all  the  said  property  against  every 

13  person  lawfully  claiming  the  same." 

ARTICLE  III. 

BEQUISITES   OF  CERTAIN  CONTBAOTS. 

Section  1739.  Contract  for  sale  of  personal  property. 

1740.  Contract  to  manufacture.  « 

1741.  Contract  for  sale  of  real  property. 

1742.  Same ;  what  is  sufficient  part  performance. 

Contract  for  sale  of  personal  property. 

Sec  1739.     No  sale  of  personal  property,  or  agreement  to 

2  buy  or  sell  it  for  a  price  of  two  hundred  dollars  or  more,  is 

3  valid,  unless :  .       • 

3  1.  The  agreement  or  some  note  or  memorandum  thereof  be 

4  in  writing,  and  subscribed  by  the  party  to  be  charged,  or  by 
6     his  agent ;  or, 

6        2.  The  buyer  accepts  and  receives  part  of  the  thing  sold,  or 


'i 
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7  when  it  consists  of  a  thing  in  action,  part  of  the  evidence 

8  thereof,  or  some  of  them  ;  or,  i 

9  3.  The  buyer  at  the  time  of  sale  pays  a  part  of  the  price.  .  \ 

I 
Contract  to  manufacture.  ^ 

i 

» 

Sec  1740.     An  agreement  to  manufacture  a  thing,  from  ma- 

2  terials  furnished  by  the  manufacturer,  or  by  another  person,  '         \ 

3  is  not  within  the  provisions  of  the  last  section.  '  l 

Contract  for  sale  of  real  property.  ^ 

Sec.  1741.     No  agreement  for  the  sale  of  real  property,  or  of  I 

2  an  interest  therein,  is  valid,  unless  the  same,  or  some  note  or 

3  memorandum  thereof,  be  in  writing,  and  subscribed  by  the  '^ 

4  party  to  be  charged,  or  his  agent,  thereunto  authorized  in  I 

5  writing;  but  this  does  not  abridge  the  power  of  any  court  to 
!  6  compel  the  specific  performance  of  any  agreement  for  the  sale 
t             7  of  real  property  in  case  of  part  performance  thereof. 


Sam,e ;  what  is  sufficient  part  performance. 

Sec  1742.    The  mere  payment  of  a  part  or  the  whole  of  the  % 

2  purchase  money  is  not  suflBcient  part  performance  to  authorize 

3  the  specific  enforcement  of  an  oral  agreement  to  convey  land. 

4  It  must  be  accompanied  by  a  change  of  possession  in  the  land, 

5  or  an  expenditure  of  money  upon  it  on  the  faith  of  the  oral 

6  agreement,  and  where  the  failure  to  perform  by  the  vendor  i| 

7  would  work  a  gross  fraud  upon  the  vendee.  | 

:i 

Commissioners'  Note:    The  above  section  is  new,  and  is  proposed  in  ac-  1 

cordance  with  the  opinions  of  the  supreme  court  of  this  state  in  the  cases  of 
Forrester  vs.  Mores,  64  Cal.  24 ;  Salfield  vs.  Sutter  Co.  L.  I.  &  R.  Co.,  94  Cal.  649 ; 

Fulton  vs.  Jansen,  99  CaL  587.  .        \ 

.  I 

CHAPTER  II. 

A 

RIGHTS   AND   OBLIGATIONS    OF   THE   SELLER. 

Article  I.    Rights  and  Duties  Before  Delivery.    [1748-1749.]  ' 

II.    Delivery.    [1763-1758.] 
III.    Warranty.    [1763-1778.]  ^ 

ARTICLE  I. 

RIGHTS  AND    DUTIES  BEFORE  DELIVERY. 

^1  Section  1748.    When  teller  must  act  as  depositary. 

■  1749.    When  seller  may  resell  or  enforce  lien. 

When  seller  must  act  as  depositary. 

IK  Sec.  1748.     After  personal  property  has  been  sold,  and  until 

'  I  2     the  delivery  is  completed,  the  seller  has  the  rights  and  obliga- 

^         3    tions  of  a  depositary  for  hire,  except  that  he  must  keep  the 
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4    property,  without  charge,  until  the  buyer  has  had  a  reasona- 
6    ble  opportunity  to  remove  it. 

When  seller  may  resell  or  enforce  lien. 

Sec.  1749.    If  a  buyer  of  personal  property  does  not  pay  for 

2  it  according  to  contract,  and  it  remains  in  the  possession  of 

3  the  seller  after  payment  is  due,  the  seller  may  rescind  the  sale 

4  or  may  enforce  his  lien  for  the  price,  in  the  manner  prescribed 

5  by  the  title  on  liens. 

ARTICLE    II. 

DELIVERY. 

Section  1753.  On  demand. 

1764.  Where  made. 

1755.  Expense  of  transportation. 

1766.  Notice  of  election  as  to  delivery. 

1767.  At  whose  risk  during  transportation. 

1758.    Offer  or  demand  of,  must  he  within  reasonable  hours. 

On  demand.  , 

Sec.  1753.     One  who  sells  Rcrsona^  property,  whether  it  was 

2  in  his  possession  at  the  time  of  sale  or  not,  must  put  it  into 

3  a  condition  fit  for  delivery,  and  deliver  it  to  the  buyer  within 

4  a  reasonable  time  after  demand,  unless  he  has  a  lien  thereon. 

Where  made. 

Sec-  1764.     Personal  property  sold  is    deliverable  at  the 
2     place  where  it  is  at  the  time  of  the  sale  or  agreement  to  sell, 
V  3    or  if  it  is  not  then  in  existence,  it  is  deliverable  at  the  place 
4    where  it  is  produced. 

Expense  of  transportation. 

Sec  1765.     One  who  sells  personal  property  must  bring  it 

2  to  his  own  door,  or  other  convenient  place,  for  its  iacceptance 

3  by  the  buyer,  but  further  transportation  is  at  the  risk  and  ex- 

4  pense  of  the  buyer. 

.  Notice  of  election,  as  to. 

Sec  1756.     When  either  party  t(f  a  contract  of  sale  has  an 

2  option  as  to  the  time,  place,  or  manner  of  delivery,  he  must 

3  give  the  other  party  reasonable  notice  of  his  choice ;  and  if  he 

4  does  not  give  such  notice  within  a  reasonable  time,  his  right  of 

5  option  is  waived. 

At  whose  risk  during  transportation. 

Sec  1757.     If  a  seller  agrees  to  send  the  thing  sold  to  the 

2  buyer,  he  must  follow  the  directions  of  the  latter  as  to  the 

3  manner  of  sending,  or  it  will  be  at  his  own  risk  during  its 
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4  transportation.    If  he  follows  such  directions,  or  if,  in  the 

5  absence  of  special  directions,  he  uses  ordinary  care  in  forward- 

6  ing  the  thing,  it  is  at  the  risk  of  the  buyer. 

Offer  or  demand  of  mast  be  within  reasonable  hours. 

Sec.  1758.    The  delivery  of  a  thing  sold  can  be  offered  or 
2     demanded  only  within  reasonable  hours  of  the  day. 

ARTICLE  III. 

WABEANTT. 

Section  1763.  Warranty  defined. 

1764.  No  implied  warranty  in  mere  contract  of  sale. 

1765.  Warranty  of  title  to  personal  property. 

1766.  Warranty  on  sale  by  sample.      ' 

1767.  Warranty,  when  seller  knows  that  buyer  relies  on  his  state- 

ments. 

1768.  Warranty  on  sale  of  merchandise  not  in  existence. 

1769.  Warranty  of  manufacturer  against  latent  defects. 

1770.  Warranty  of  manufacturer  of  article  for  particular  purpose. 

1771.  When  thing  cannot  be  examined  by  buyer. 

1772.  Warranty  when  article  bears  trademark. 

1773.  Warranty  when  article  bears  other  marks. 

1774.  Warranty  on  sale  of  written  instrument. 
1776.  Warranty  of  provisions  for  domestic  use. 

1776.  Warranty  on  sale  of  good  will. 

1777.  Warranty  upon  judicial  sale. 

1778.  Effect  of  general  warranty. 

Warranty  defined. 

Sec.  1763.     A  warranty  is  an  engagement  by  which  a  seller 

2  assures  to  a  buyer  the  existence  of  some  fact   affecting   the 

3  transaction,  whether  past,  present,  or  future. 

No  implied  warranty  in  mere  contract  of  sale. 

Sec.  1764.     Except  as  prescribed  by  this  article,  a  mere  con- 
2     tract  of  sale^or  agreement  to  sell  does  not  imply  a  warranty. 

Warranty  of  title  to  personal  property. 

Sec.  1765.     One  who  sells  or  agrees  to  sell  personal' prop- 

2  erty  as  his   own,  thereby  warrants   that  he  has  a  good  and 

3  unincumbered  title  thereto. 

Warranty  on  sale  by  sample. 

Sec.  1766.     One  who  sells  or  agrees  to  sell  goods  by  sample, 

2  thereby    warrants   the   quality  of  the   bulk   to   be  equal   to 

3  that  of  the  sample. 

Commissioners'  Notb  :  The  amendment  to  the  above  section  is  suggested 
so  as  to  make  definite  and  certain  what  must  have  been  the  meaning 
which  the  Commissioners  of  1870  intended  to  express,  viz :  that  the  'qualUy 
of  the  bulk  must  be  equal  to  that  of  the  sample.  (See  Hughes  vs.  Bray,  60 
Cal.  284;  2  Benjamin  on  Sales,  847.) 
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Warranty,  when  seller  knows  that  buyer  relies  on  his  statements. 

Sec.  1767.     One  who  sells  or  agrees  to  sell  personal  property, 

2  knowing  that  the  buyer  relies  upon  his  advice  or  judgment, 

3  thereby  warrants  to  the  buyer  that  neither  the  seller,  nor  any 

4  agent  employed  by  him  in  the  transaction,  knows  the  existence 
6  of  any  fact  concerning  the  thing  sold  which  would  to  his 
6    knowledge  destroy  the  buyer's  inducement  to  buy. 

Warranty  on  sale  of  merchandise  not  in  existence. 

Sec.   1768.     One  who  agrees  to  sell  personal  property  not 

2  then  in  existence,  thereby  warrants  that  it  shall  be  sound  and 

3  merchantable  at  the  place  of  production  contemplated  by  the 

4  parties,  and  as  nearly  so,  at  the  place  of  delivery,  as  can  be 

5  secured  by  reasonable  care. 

CoMMissioNEBS*  NoTB :  In  the  case  of  Blackwood  ys.  Cutting  Packing  Co., 
76  Cal.  214,  the  court  say:  '*  We  think  the  word  '  merchandise'  is  used  in  the 
above  section  in  a  large  sense,  and  covers  aU  kinds  of  personal  property 
which  is  ordinarily  bought  and  sold  in  the  market.  Whether  it  covers  more 
than  that  need  not  be  decided  in  this  case."  In  the  case  referred  to  it  was 
held  that  ''future  crops  of  fruit"  are  included  in  the  meaning  of  the  sec- 
tion. The  Commissioners  can  see  no  reason  why  all  personal  property,  '*  not 
then  in  existence,"  should  not  be  included,  and  have  therefore  suggested  the 
amendment  by  striking  out  the  word  "merchandise"  and  inserting  the 
phrase  "  personal  property." 

Warranty  of  manufacturer  against  latent  defects. 

Sec.  1769.     One  who  sells  or  agrees  to  sell  an  article  of  his 

2  own  manufacture,  thereby  warrants  it  to   be   free  from  any 

3  latent  defect,  not  disclosed  to  the  buyer,  arising  from  the  pro- 

4  cess  of  manufacture,  and  also  that  neither  he  nor  his  agent  in 

5  such   manufacture   has  knowingly  used    improper   materials 

6  therein. 

Warranty  of  manufacturer  of  article  for  particular  purpose. 

Sec.  1770.     One  who  manufactures  an  article  under  an  order 

2  for  a  particular  purpose,  warrants  by  the  sale  that  it  is  reason- 

3  ably  fit  for  that  purpose. 

Warranty  when  article  cannot  be  examined  by  buyer. 

Sec.  1771.     One  who  sells  or  agrees  to  sell  personal  property 

2  inaccessible  to  the  examination  of  the  buyer,  thereby  warrants 

3  that  it  is  sound  and  merchantable. 

Commissioners'  Note  :  The  amendment  suggested  to  this  section  is  of  the 
same  nature  and  for  the  same  reasons  assigned  in  note  to  section  1768,  supra, 
which  see. 

Warranty  when  article  bears  trademark. 

Sec.  1772.  One  who  sells  or  agrees  to  sell  any  article  to 
2  which  there  is  aflfixed  or  attached  a  trademark,  thereby  war- 
8     rants  that  mark  to  be  genuine  and  lawfully  used. 
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Warranty  when  article  bears  other  marks.     ^ 

Sec.  1773.     One  who  sells  or  agrees  to  sell  any  article  to 

2  which  there  is  affixed  or  attached  a  statement  or  mark  to 

3  express  the  quantity  or  quality  thereof,  or  the  place  where  it 

4  was,  in  whole  or  in  part,  produced,  manufactured,  or  prepared, 

5  thereby  warrants  the  truth-  thereof. 

Warranty  on  sale  of  written  instrument. 

Sec  1774.  One  who  sells  or  agrees  to  sell  an  instrument 
2'  purporting  to  bind   any  one   to  the  performance  of  an  act, 

3  thereby  warrants  that  he  has  no  knowledge  of  any  facts  which 

4  tend  to  prove  it  worthless,  such  as  the  insolvency  of  any  of  the 

5  parties  thereto,  where  that  is  material,  the  extinction  of  its 

6  obligations,  or  its  invalidity  for  any  cause. 

Warranty  of  provisions  for  domestic  use. 

Sec  1775.     One  who  makes  a  business  of  selling  provisions 

2  for  domestic  use  warrants  by  a  sale  thereof,  to  one  who  buys 

3  for  actual  consumption,  that  they  are  sound  and  wholesome. 

Warranty  on  sale  of  good  will. 

Sec  1776.     One  who  sells   the   good   will   of    a   business, 

2  thereby  warrants  that  he  will  not  endeavor  to  draw  off  any  of 

3  the  customers. 

Warranty  upon  judicial  sale. 

Sec  1777.     Upon  a  judicial  sale,  the  only  warranty  implied 

2  is  that  the  seller  does  not  know  that  the  sale  will  not  pass  a 

3  good  title  to  the  property. 

Effect  of  general  warranty. 
Sec  1778.     A  general  warranty  does  not  extend  to  defects 

2  inconsistent  therewith  of  which  the  buyer  was  then  aware,  or 

3  which  were  then  easily  discernible  by  him  without  the  exercise 

4  of  peculiar  skill;  but  it  extends  to  all  other  defects. 

CHAPTER  III. 

RIGHTS  AND  OBLIGATIONS  OF  THE  BUYER. 

Section  1784.    When  price  to  be  paid  and  article  removed. 

1785.  Right  to  inspect  goods. 

1786.  Right  in  case  of  breach  of  warranty. 

* 

When  price  to  be  paid  and  article  removed. 

Sec.  1784.  A  buyer  must  pay  the  price  of  the  thing  sold  on 
2  its  delivery,  and  must  take  it  away  within  a  reasonable  time 
&    after  the  seller  offers  to  deliver  it. 
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Right  to  inspect  goods. 

Sec.  1785.     On  an  agreement  for  sale,  with  warranty,  the 

2  buyer  has  a  right  to  inspect  the  thing  sold,  at  a  reasonable 

3  time,  before  accepting  it;  and  may  rescind  the  contract  if  the 

4  seller  refuses  to  permit  him  to  do  so. 

« 

Rights  in  case  of  breach  of  warranty. 

Sec.  1786.     The  breach  of  a  warranty  entitles  the  buyer  to 

2  .  rescind  an  agreement  for  sale,  but  not  an  executed  sale,  unless 

3  the  warranty  was  intended  by  the  parties  to  operate  as  a  con- 

4  dition. 

CHAPTER  IV. 

SALE    BY   AUCTION. 

Section  1792.  Sale  by  auction  defined. 

1793.  Same ;  when  complete. 

1794.  Same ;  withdrawal  of  bid. 

1795.  Same ;  when  made  on  written  conditions. 

1796.  Same ;  when  made  without  reserve ;  bids  by  seller  void. 

1797.  By  bidding  entitles  buyer  to  rescind  purchase. 

1798.  Auctioneer's  memorandum  of  sale  binding. 

Sale  by  auction  defined. 

Sec  1792.     A  sale  by  auction  is  a  Sale  by  public  outcry  t0 
2    the  highest  bidder  on  the  spot. 

Same;  when  complete. 

Sec  1793.     A  sale  by  auction  is  complete  when  the  auctioneer 

2  publicly  announces,  by  the  fall  of  his  hammer,  or  in  any  other 

3  customary  manner,  that  the  thing  is  sold. 

Same ;  withdrawal  of  bid. 

Sec.  1794.     Until  the  announcement  mentioned  in  the  last 

2  section  has  been  made,  any  bidder  may  withdraw  his  bid,  if  he 

3  does  so  in  a  manner  reasonably  sufficient  to  bring  it  to  the 

4  notice  of  the  auctioneer. 

Same ;  when  made  on  written  conditions. 

Sec.  1795.     When  a  sale  by  auction  is  made  upon  written 

2  or  printed  conditions,  such  conditions  cannot  be  modified  by 

3  any  oral  declaration  of  the  auctioneer,  except  so  far  as  they 

4  are  for  his  own  benefit. . 

Same ;  when  made  without  reserve,  bids  by  seUer  void. 

Sec  1796.     If,  at  a  sale  by  auction,  the  auctioneer,  having 

2  authority  to  do  so,  publicly  announces  that  the  sale  will  be 

3  without    reserve,   or  makes    any   announcement    equivalent 
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4  thereto,  the  highest  bidder  in  good  faith  has  an  absolute  right 

5  to  the  completion  of  the  sale  to  him  ;  and,  upon  such  a  sale, 

6  bids  by  the  seller,  or  any  agent  for  him,  are  void. 

By  bidding,  entitles  buyer  to  rescmd  purchase. 

Sec.  1797.     The  employment  by  a  seller  of  any  person   to 
2     bid  at  a  sale  by  auction,  without  the  knowledge  of  the  buyer,  . 
8     without  an  intention  on  the  part  of  such  bidder  to  buy,  and  on 

4  the  part  of  the  seller  to  enforce  his  bid,  is  a  fraud  upon  the 

5  buyer,  which  entitles  him  to  rescind  his  purchase. 

Auctioneer's  memorandum  of  sale  binding. 

Sec  1798.     When  property  is   sold   by  auction,  an  entry 

2  made  by  the  auctioneer,  in  his  sale-book,  at  the  time  of  the 

3  sale,  specifying  the  name  of  the  person  for  whom  he  sells,  the 

4  thing  sold,  the  price,  the  terms  of  sale,  and  the  »e,me  of  the 

5  buyer,  binds  both  the  parties  in  the  same  manner  as  if  made 

6  by  themselves.       '  " 

TITLE  n. 

EXCHANGE. 

Section  1804.  Exchange  defined. 

1805.  Form  of  contract. 

1806.  Parties  have  rights  and  obligations  of  sellers  and  buyers. 

1807.  Warranty  on  exchange  of  money. 

Exchange  defined. 

Sec.  1804.     Exchange  is  a  contract   by  which  the  parties 

2  mutually  give,  or  agree  to  give,  one  thing  for  another,  neither 

3  thing,  or  both  things,  being  money  only. 

Form  of  contract. 

Sec.  1805.    The   provisions   of   section   1739   apply  to  all 

2  exchanges  in  which   the  value  of    the  thing  to  be  given   by 

3  either  party  is  two  hundred  dollars  or  more. 

Parties  have  rights  and  obligations  of  sellers  and  buyers. 

Sec.  1806.  The  provisions  of  the  title  on  sale  apply  to 
2  exchanges.  Each  party  has  the  rights  and  obligations  of  a 
8     seller  as  to  the  thing  which  he  gives,  and  of  a  buyer  as  to  that 

4  which  he  takes. 

Warranty  on  exchange  of  money. 

Sec.  1807.  On  an  exchange  of  money,  each  party  thereby 
2    warrants  the  genuineness  of  the  money  given  by  him. 
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TITLE  III. 

DEPOSIT. 

Chapter  I.     Deposit  in  General.     [1813-1827.] 
II.     Deposit  for  Keeping.     [1833-1872.] 
III.     Deposit  for  Exchange.     [1878.] 

CHAPTER  I.  :^ 

deposit  in  general. 

Abtiolb  I.    Natubb  and  Creation  of  Deposit.    [1813-1818.] 
II.    Obliqations  of  the  Depositary.    [1822-1827.] 

ARTICLE  I. 

NATUBE  AND  CBEATION   OF  DEPOSIT. 

Section  1813.  Deposit,  kinds  of. 

1814.  Voluntary  deposit,  how  made.  ^ 

1815.  Involuntary  deposit,  how  made. 

1816.  Same. 

1817.  Deposit  for  keeping  defined. 

1818.  Deposit  fcg:  exchange  defined. 

Deposit,  kinds  of. 

Sec.  1813.     A  deposit  may  be  voluntary  or  involuntary; 
2     and  for  safe-keeping  or  for  exchange. 

Voluntary  deposit,  how  made. 

Sec.  1814.     A  voluntary  deposit  is  made  by  one  giving  to 

2  another,  with  his  consent,  the  possession  of  personal  property 

3  to  keep  for  the  benefit  of  the  former,  or  of  a  third  party.     The 

4  person  giving  is  called  the  depositor,  and  the  person  receiving 

5  the  depositary. 

ft 

Involuntary  deposit,  how  made. 

Sec.  1815.     An  involuntary  deposit  is  made: 

2  1.  By  the  accidental  leaving  or  placing  of   personal  prop- 

3  erty  in  the  possession  of  any  person,  without  negligence  on  the 

4  part  of  its  owner  ;  or, 

5  2.  In  cases  of  fire,  shipwreck,  inundation,  insurrection,  riot, 

6  or  like  extraordinary  emergencies,  by  the  owner  of  personal 

7  property  committing  it,  out  of  necessity,  to  the  care  of  any 

8  person. 
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Same. 

Sec.  1816.  The  person  with  whom  a  thing  is  deposited  in  the 
2  manner  described  in  the  last  section  is  bound  to  take  charge  of 
8    it,  if  able  to  do  so. 

Deposit  for  keeping  defined. 

Sec.  1817.  A  deposit  for  keeping  is  one  in  which  the  deposi- 
2     tary  is  bound  to  return  the  identical  thing  deposited. 

Deposit  for  exchange  defined. 

Sec.  1818^  A  deposit  for  exchange  is  one  in   which  the 

2  depositary  is  only  bound  to  return  a  thing  corresponding  in 

3  kind  to  that  which  is  deposited. 

ARTICLE  II. 

OBLIGATIONS  OF  DBPOSITABY. 

Section  1822.  Depositary  must  deliver  on  demand.    Exceptions. 

1823.  Not  bound  to  deliver  without  demand. 

1824.  Place  of  delivery. 

1825.  Notice  to  owner  of  adverse  claim. 

1826.  Notice  to  owner  of  thing  wrongfully  detained. 

1827.  Delivery  of  thing  owned  jointly,  etc. 

Depositary  must  deliver  on  demand.    Exceptions. 

Sec.  1822.     A  depositary  must  deliver  the  thing  to  the  per- 

2  son  for  whose  benefit  it  was  deposited,  on  demand,  whether  the 

3  deposit  was  made  for  a  specified  time  or  not,  unless  he  has  a 

4  lien  upon  the  thing  deposited,  or  has  been  forbidden  or  pre- 

5  vented  from  doing  so  by  the  real  owner  thereof,  or  by  the  act 

6  of  the  law,  and  has  given  the  notice  required  by  section  1825. 

Not  bound  to  deliver  without  demand. 

Sec  1823.     A  depositary  is  not  bound  to  deliver  a  thing 

2  deposited  without  demand,  even  where  the  deposit  is  made  for 

3  a  specified  time. 


• 


Place  of  delivery. 

Sec  1824.     A  depositary  must  deliver  the  thing  deposited  at 

2  his  residence  or  place  of  business,  as  may  be  most  convenient 

3  for  him. 

Notice  to  owner  of  adverse  claim. 

Sec  1825.     A  depositary  must  give  prompt  notice  to  the 

2  person  for  whose  benefit  the  deposit  was  made,  of  any  pro- 

3  ceedings  taken  adversely  to  his  interest  in  the  thing  deposited, 

4  which  may  tend  to  excuse  the  depositary  from  delivering  the 
6    thing  to  him. 
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Notice  to  owner  of  thing  wrongfully  detained. 

Sec.  1826.    A  depositary,  who  believes  that  a  thing  deposited 

2  with  him  is  wrongfully  detained  from  its  true  owner,  may 

3  give  him  notice  of  the  deposit ;  and  if  within  a  reasonable  time 

4  afterward  he  does  not  claim  it,  and  su^ciently  establish  his 

5  right  thereto,  and  indemnify  the  depositary  against  the  claim 

6  of  the  depositor,  the  depositary  is  exonerated  from  liability  to  the 

7  person  to  whom  he  gave  the  notice,  upon  returning  the  thiag 

8  to  the  depositor,  or  assuming,  in  good  faith,  a  new  obligation 

9  changing  his  position  in  respect  to  the  thing,  to  his  detriment 
10  or  prejudice.                                                         H 

Delivery  of  thing  owned  jointly,  etc. 

Sec.  1827.     If  a  thing  deposited  is  owned  jointly  or  in  com- 

2  mon  by  persons  who  cannot  agree  upon  the  manner  of  its 

3  delivery,  the  depositary  may  deliver  to  each  his  proper  share 

4  thereof,  if  it  can  be  done  without  injury  to  the  thing. 


CHAPTER  n. 

DEPOSIT   FOR   KEEPING. 

ABTICLB  I.  GXNBBAL  PROVISIONS.     [1833-1840.} 

II.  Gratuitous  Dbposit.    [1844-1847.] 

III.  Storagb.    [1851-1855.] 

IV.  Innkbepbrs.    [1859-1863.] 
V.  Finding.    [1864-1872.] 

ARTICLE  I. 

GBNBRAL  PROVISIONS. 

Section  1833.  Depositor  must  indemnify  depositary,  to  what  extent. 

1834.  Obligation  of  depositary  of  animals. 

1835.  Obligations  as  to  use  of  thing  deposited. 

1836.  Liability  for  damage  arising  from  wrongful  use. 

1837.  Sale  of  deposit  in  danger  of  perishing. 

1838.  Injury  to  or  loss  of  deposit. 

1839.  Service  by  depositary.    Title  on  employment  and  service 

applies.  • 

1840.  Extent  of  liability  for  negligence. 

Depositor  must  indemnify  depositary,  to  what  extent. 

Sec.  1833.     A  depositor  must  indemnify  the  depositary: 

2  1.  For  all  damage  caused  to  him  by  the  defects  or  vices  of 

3  the  thing  deposited  ;  and, 

4  2.  For  all  expenses  necessarily  incurred  by  him  about  the 

5  thing,  other  'than  such  as  are  involved  in  the  nature  of  the 

6  undertaking. 
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Obligation  of  depositary  of  animals. 

Sec.  1834.    A  depositary  of  living  animals  must  provide 
2    them  with  suitable  food  and  shelter,  and  treat  them  kindly. 

Obligations  as  to  use  of  thing  deposited. 

Sec.  1835.    A  depositary  may  not  use  the  thing  deposited, 

2  or  permit  it  to  be  used,  for  any  purpose,  without  the  consent 

3  of  the  depositor.     He  may  not,  if  it  is  purposely  fastened  by 

4  the  depositor,  open  it  without  the  consent  of  the  latter,  except 

5  in  case  of  necessity. 

Liability  for  damage  arising  from  wrongful  use. 

Sec.  1836.  ,  A  depositary  is  liable  for  any  damage  happen- 

2  ing  to  the  thing  deposited,  during  his  wrongful  use  thereof, 

3  unless  such  damage  must  inevitably  have  happened  though 

4  the  property  had  not  been  thus  used. 

Sale  of  deposit  in  danger  of  perishing. 

Sec.  1837.    If  a  thing  deposited  is  in  actual  danger  of  per- 

2  ishing  before  instructions  can  be  obtained  from  the  depositor, 

3  the  depositary  may  sell  it  for  the  best  price  obtainable,  and 

4  retain  the  proceeds  as  a  deposit,  giving  immediate  notice  of  his 

5  proceedings  to  the  depositor. 

Injury  to  or  loss  of  deposit. 

Sec  1838.     If  a  thing  is  lost  or  injured  during  its  deposit, 

2  and  the  depositary  refuses  to  inform  the  depositor  of  the  cir- 

3  cumstances  under  which  the  loss  or  injury  occurred,  so  far  as 

4  he  has  information  conceri^ing  them,  or  willfully  misrepresents 

5  the  circumstances  to  him,  the  jiepositary  is  presumed  to  have 

6  willfully,  or  by  gross  negligence,  permitted  the  loss  or  injury 

7  to  occur. 

Service  by  depositary.    Title  on  employment  and  service  applies. 

Sec  1839.     So  far  as  any  service  is  rendered  by  a  deposi- 

2  tary,  or  required  from  him^  his  duties  and  liabilities  are  pre- 

3  scribed  by  the  title  on  employment  and  service. 

Limitation  of  liability  for  negligence. 

Sec-  1840.      The  liability   of   a  depositary   for.  negligence 

2  cannot  exceed   the   amount   which    he  is   informed    by   the 

3  depositor,  or  has  reason  to  suppose,,  the  thing  deposited  to  be 

4  worth.  • 
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ARTICLE  II. 

QBATUITOUS  DEPOSIT. 

Seetion  1844.    Gratuitous  deposit  defined. 

1845.'  Involuntary  deposit  gratuitous.  ^  . 

1846.  Degree  of  care  required  of  gratuitous  depositary. 

1847.  His  duties  cease,  when. 

Gratuitous  deposit  defined. 

Sec.  1844.     Gratuitous  deposit  is  a  deposit  for  which  the 

2  depositary  receives  no  consideration  beyond  the  mere  posses- 

3  sion  of  the  thing  deposited. 

Involuntary  deposit  gratuitous. 

Sec.  1845.     An  involuntary  deposit  is  gratuitous,  the  depos- 
2     itary  being  entitled  to  no  reward. 

Degree  of  care  required  of  gratuitous  depositary. 

Sec.'  1846.     A    gratuitous   depositary   must   use,   at  least, 
2     slight  care  for  the  preservation  of  the  thing  deposited. 

His  duties  cease,  when. 

Sec.  1847.    The  duties  of  a  gratuitous  depositary  cease: 

2  1.  Upon  his  restoring  the  thing   deposited  to  its  owner;  or, 

3  2.  Upon  his  giving  reasonable  notice  to  the  owner  to  remove 

4  it,  and  the  owner  failing  to  do  so  within  a  reasonable  time. 
.    5     But  an  involuntary   depositary,    under    subdivision   two   of 

6  section   1815,  cannot   give  such  notice   until   the   emergency 

7  which  gave  rise  to  the  deposit  is  past. 

ARTICLE  III. 

STOBAGB. 

Section  1851.  Deposit  for  hire. 

1852.  Degree  of  care  required  of  depositary  for  hire. 

1853.  Compensation  allowed  in  absence  of  agreement  or  usage. 

1854.  Termination  of  deposit. 

1855.  Same ;  where  agreement  exists. 

1856.  Lien  of  depositary  for  hire,  how  enforced. 
1867.  Storage  property  to  be  sold,  when. 

1858.    Issuance  of  receipts  for  goods. 
.  1858a.  Issuing  of  receipt  upon  goods  as  security. 

1868&.  Second  receipt,  issuance  of. 
1858c.  Removal  of  goods  when  receipt  issued. 
1858(2.  Receipts  classed.  , 

1858e.  Receipts  to  be  indorsed. 
1858/.  No  delivery  except  on  order. 
1858gr.  Non-negotiable  receipts,  how  marked. 
1858A.  Loss  by  lire. 
1858*..  Violation  of  provisions  a  felony. 
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Deposit  for  hire. 

Sec.  1851.     A  deposit  not  gratuitous  is  called  storage.    The 
2    depositary  in  such  case  is  called  a  depositary  for  hire. 

Degree  of  care  required  of  depositary  for  hire. 

Sec.  1852.     A  depositary  for  hire  must  use  at  least  ordinary 
2     care  for  the  preservation  of  the  thing  deposited. 

Compensation  allowed  in  absence  of  agreement  and  usage. 

Sec  1853.     In  the  absence  of  a  different  agreement  or  usage, 

2  a  depositary  for  hire  is  entitled  to  one  week's  hire  for  the  sus- 

3  tenance  and  shelter  of  living  animals  during  any  fraction  of  a 

4  week,  and  to  half  a  month's  hire  for  the  storage  of  any  other 

5  property  during  any  fraction  of  a  half  month. 

Termination  of  deposit  in  absence  of  agreement. 

Sec.  1854.     In  the  absence  of  an  agreement  as  to  the  length 

2  of  time  during  which  a    deposit   is    to  continue,  it  may  be 

3  terminated  by  the  depositor  at  any  time,  and  by  the  depositary 

4  upon  reasonable  notice  ;  subject,  however,  to  the  provisions  of 

5  the  preceding  section. 

Commissioners'  Note  :  This  section  is  amended  by  adding  the  condition 
as  to  the  preceding  section,  the  object  being  to  remove  all  possible  conflict 
between  the  two  sections  as  to  the  time  for  which  compensation  shall  be 
allowed. 

Same  ;  where  agreement  exists. 

Sec  1855.     Notwithstanding  an   agreement   respecting   the 

2  length  of  time  during  which  a  deposit  is  to  continue,  it  may  be 

3  terminated  by  the  depositor  on  paying  all  that  would  become 

4  due  to  the  depositary  in  case  of  the  deposit  so  continuing. 

Lien  of  depositary  for  hire,  how  enforced. 

Sec  1856.     A  depositary   for   hire   has   a   lien   for   storage 

2  charges  and  advances,  which  lien  may  be  enforced  by  a  sale 

3  at  any  time  after  the  property  may  have  remained  on  deposit 

4  for  one  year  after  default  on  the  part  of  the  depositor.     The 

5  depositary  may  sell  such   property,  or   so   much   thereof,   at 

6  auction,  to  the  highest  bidder,  as  will  satisfy  the  arrears  due 

7  and   the  expenses  of  sale,  first  having  given  at  least  twenty 

8  days'  notice  of  the  time  and  place  of  sale  to  the  owner,  if  his 

9  residence  or  place  of  business  be  known  to  the  depositary,  either 

10  by  personal  service  or  by  United  States  mail,  postage  prepaid, 

11  and  if  by  mail  the  notice  shall  be  deemed  to  have  been  given 

12  at  the  time  of  deposit  in  the  post  office  ;  also  by  advertisement 

13  in  a  daily  newspaper  at  least  ten  days,  or  in  a  weekly  news- 

14  paper  at  least  four  weeks,  published  where  such  sale  is  to  take 
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15  place ;  if  any   surplus   is   left   after   paying  the  arrears  and 

16  expenses  of  sale,  it  must  be  paid  to  the  owner  at  any  time 

17  thereafter  upon  demand  being  made  within  sixty  days  a,fter 

18  the  sale,  and  in  the  absence  of  demand  within  said  time  the 

19  surplus  must  be  paid  to  the  treasurer  of  the  county,  or  city  and 

20  county,  within  which  the  sale  was  made,  subject  to  the  order  of 

21  the  owner.     In  the  absence  of  an  express  agreement  as  to  the 

22  time  when  storage  charges  shall  be  payable,  the  same  shall, 

23  subject  to  the  provisions  of  section  1853,  be  deemed  to  be  pay- 

24  able  monthly.     The  depositary's  lien  for  storage  charges  and 

25  advances  is  further  regulated  by  the  title  on  liens.     Instead  of 

26  selling  property  stored  as  hereinbefore  provided  for,  a  deposi- 

27  tary  may  enforce  his  lien  by  judicial  sale  under  the  direction 

28  of  a  competent  court,  in  the  same  manner  as  is  prpvided  for  in 

29  the  case  of  pledges. 

CouMissiONERs'  NoTB :  In  the  section  proposed  to  be  amended  there  is 
no  proper  provision  for  a  sale  of  the  property  to  enforce  the  lien  in  case  of 
default  of  payment  of  storage  charges,  nor  is  it  "  regulated  by  the  title  on 
liens,"  though  there  is  in  case  of  pledges  and  other  cases.  The  proposed 
section  as  amended  will  correct  this. 

Lien  of  depositary,  how  enforced. 

Sec.  1856.     A  depositary  for  hire  has   a   lien   for  storage 
2     charges,  which  is  regulated  by  the  title  on  liens. 

Storage  property,  may  be  sold  when. 

Sec.  1857.     If,  from  any  cause  other  than  want  of  ordinary 

2  care  and  diligence  on  his  part,  a  depositary  for  hire  is  unable 

3  to  deliver  perishable  property,  baggage,  or  luggage  received  by 

4  him  for  storage,   or   to   collect   bis   charges   for   storage  due 

5  thereon,   he   may   cause   such   property  to   be   sold,  in   open 

6  market,  to  satisfy  his  lien  for  storage;  provided,  that  no  prop- 

7  erty  except  perishable  property  shall  be  sold,  under  th.e  pro- 

8  visions  of  this  section,  upon  which  storage  charges  shall  not 

9  be  due  and  unpaid  for  one  year  at  the  time  of  such  sale. 

Issuance  of  receipt  for  goods. 

Sec.  1858.     No  warehouseman,  wharfinger,  or  other  person 

2  doing  a  storage  business,  shall  issue  any  receipt  or  voucher  for 

3  any  personal  property  to  any  person  or  persons  purporting  to 

4  be  the  owner  or  owners  thereof,  unless  such  personal  property 

5  shall  have  been  bona  fide  received  into  store  by  such  ware- 

6  houseman,  wharfinger,  or  other  person,  and  shall  be  in  store 

7  and  under  his  control  at  the  time  of  issuing  such  receipt. 

Issuing  of  receipt  upon  goods  as  security  for  money  loaned. 

Sec  1858a.     No  warehouseman,  wharfinger,  or  other  person, 
2     as  aforesaid,  shall  issue  any  receipt  or  other  voucher  upon  any 
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3  personal  property  to  any  person  or  persons,  as  security  for  any 

4  money  loaned,  or  other  indebtedness,  unless  such  personal  prop- 

5  erty  shall  be,  at  the  time  of  issuing  such  receipt,  the  property 

6  of  such  warehouseman,  wharfinger,  or  other  person,  and  shall 

7  be  in  store  and  under  control  at  the  time  of  issuing  such  receipt 

8  _  or  voucher  as  aforesaid. 

Second  receipts  not  to  be  issued. 

Sec.  18586.     No  warehouseman,  wharfinger,  or  other  person, 

1  as  aforesaid,  shall  issue  any  second  receipt  for  any  personal 

3  property  while  any  former  receipt  for  any  such  personal  prop- 

4  erty,  or  any  part  thereof,  shall  be  outstanding  and  uncanceled. 

Removal  of  goods  when  receipt  is  issued. 

Sec.  1858c.     No  warehouseman,  wharfinger,  or  other  person, 

2  as  aforesaid,  shall  sell  or  incumber,  ship,  transfer,  or  in  any 

3  manner  remove  beyond  his  immediate  control,  any  personal 

4  property  for  which  a  receipt  shall  have  been  given  as  aforesaid, 

5  without  the  written  assent  of  the  person  or  persons  holding  such 
-6     receipt  or  receipts,  plainly  indorsed  thereon  in  ink. 

Receipts  classed. 
Sec  1858cf..     Warehouse  receipts  for  property  stored  shall 
^     be  of  two  classes: 

3  I .  Transferable  or  negotiable;  and, 

4  2.  Non-transferable  or  non-negotiable. 

5  Under  the  first  of  these  classes,  all  property  shall  be  trans- 
•6    ferable  by  the  indorsement  of  the  party  to  whose  order  such 

7  receipt  may  be  issued,  and  such  indorsement  of  the  party  shall 

8  be  deemed  a  valid  transfer  of  the  property  represented  by  such 

9  receipt,  and  may  be  in  blank  or  to  the  order  of  another.     All 

10  warehouse  receipts  for  property  stored  shall  distinctly  state 

11  on  their  face  for  what  they  are  issued,  as  also  the  brands  and 

12  distinguishing  marks;  and  in  the  case  of  grain,  the  number  of 

13  sacks,  and  number  of  pounds,  and  the  kind  of  grain;  also,  the 

14  rate  of  storage  per  month  or  season  charged  for  storing  the 

15  same. 

Receipt  to  be  indorsed. 

Sec.  1858«.     No  warehouseman,  or  other  person  or  persons, 

2  giving  or  issuing  negotiable  receipts  for  personal  property  on 

3  storage,  shall  deliver  said  property,  or  any  part  thereof,  with- 

4  out  indorsing  upon  the  back  of  said  receipt  or  receipts,  in  ink, 

5  the  amount  and  date  of  the  deliveries.     Nor  shall  he  or  they 

6  be  allowed  to  make  any  offset,  claim,  or  demand  other  than  is 

24— cc 
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7  expressed  on  the  face  of  the  receipt  or  receipts  issued  for  the 

8  same,  when  called  upon  to  deliver  said  personal  property. 

No  delivery  except  on  order. 

Sec  1858/.     No  warehouseman,  or  person  or  persons  doing 

2  a  general  storage  business,  giving  or  issuing  non-negotiable  or 

3  non-transferable  receipts  for  any  personal  property  on  storage, 

4  shall  deliver  said  property,  or  any  part  thereof,  except  upon 
6  the  written  order  of  the  person  or  persons  to  whom  the  receipt 
6    or  receipts  were  issued. 

Non-negotiable  receipts,  how  marked. 

Sec.  18585^.     All  receipts  issued  by  any  warehouseman  or 

2  other  person  under  this  act,  other  than  negotiable,  shall  have 

3  printed  across  their  face,  in  bold,  distinct  letters,  in  red  ink, 

4  the  words  "  non-negotiable." 

Loss  by  fire. 

Sec.  1858/1.     No  warehouseman,  person  or  persons  doing  a 

2  general  storage  business,  shall  be  responsible  for  any  loss  or 

3  damage  to  property  by  fire  while  in  his  or  their  custody  ;  pro- 

4  videdj  reasonable  care  and  vigilance  be  •  exercised  to  protect 

5  and  preserve  the  same. 

Violation  of  provisions  a  felony. 

Sec.  1858t.     Any  warehouseman,  wharfinger,  person  or  per- 

2  sons,  who  shall  violate  any  of  the  provisions  of  sections  1858 

3  to  1858/1,  inclusive,  is  guilty  of  felony.     And  all  and  every 

4  person  aggrieved  by  the  violation  of  ?iny  of  the  provisions  of 

5  said  sections  may  have  and  maintain  an  action  against  the 

6  person  or  persons  violating  any  of  the  provisions  of  said  sec- 

7  tions,  to  recover  all  damages,  immediate  or  consequent,  which 

8  he  or  they  may  have  sustained  by  reason  of  any  such  viola- 

9  tion  as  aforesaid,  before  any  court  of  competent  jurisdiction, 

10  whether  such  person  shall  have  been  convicted  under  said 

11  sections  or  not. 

Commissioners'  Note:  The  foregoing  sections,  1868  to  1858i,  inclusive,  are 
taken  from  an  act  entitled  "  An  act  in  relation  to  warehouse  and  wharfinger 
receipts,  and  other  matters  pertaining  thereto,"  approved  April  J,  1878  ( Stats. 
1877-78,  949).  Only  such  changes  have  been  made  in  said  statute  as  were 
deemed  necessary  to  render  it  more  brief  and  harmonioas. 
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ARTICLE  IV. 
INNKBBPSBS. 

Section  1859.  Liability  that  of  depositary  for  hire.    Limitations. 

1860.  How  exempted  from  liability.    Limitation. 

1861.  Lien  upon  baggage  for  charges  due. 

1862.  Sale  of  unclaimed  baggage  for  stgrage,  etc. 

1863.  Statement  of  charges  must  be  posted.    Penalty. 

Liability  that  of  depositary  for  hire.    Limitations. 

Sec.  1859.      The  liability   of    an   innkeeper,  hotel-keeper, 

2  boarding  and  lodging-house  keeper,  for  losses  of  or  injuries  to 

3  personal  property,  other  than  money,  placed  by  his  guests, 

4  boaorders,  or  lodgers  under  his  care,  is  that  of  *a  depositary  for 

5  hire;  provided,  however,  that  in  no  case  .shall  such  liability 

6  exceed  the  sum  of  one  hundred  dollars  for  each  trunk  and  its 

7  contents,  fifty  dollars  for  each  valise  or  traveling  bag  and  con- 

8  tents,  and  ten  dollars  for  each  box,  bundle,  or  package  and 

9  contents,  so  placed  under  his  care,  unless  he  shall  have  con- 

10  sen  ted  in  writing  with  the  owner  thereof  to  assume  a  greater 

11  liability. 

How  exempted  from  liability.    Limitation. 

Sec.  1860.     If   an   innkeeper,  hotel-keeper,  boarding-house 

2  or  lodging-house  keeper,  keeps  a  fireproof  safe,  and  gives  notice 

3  to  guest,  boarder,  or  lodger,  either  personally  or  by  putting  up 

4  a  printed  notice  in  a  prominent  place  in  the  office  or  the  room 

5  occupied  by  the  guest,  boarder,  or  lodger,  that  he  keeps  such  a 

6  safe  and  will  not  be  liable  for  money,  jewelry,  documents,  or 

7  other  articles  of  unusual   value   and   small   compass,  unless 

8  placed  therein,  he  is  not  liable,  except  so  far  as  his  own  acts 

9  shall  contribute  thereto,  for  any  loss  of  or  injury  to  such  arti- 

10  cles,  if  not  deposited  with  him  to  be  placed  therein,  nor  in  any 

11  case  more  than  the  sum  of  two  hundred  and  fifty  dollars  for 

12  any  or  all  such  property  of  any  individual  guest,  boarder,  or 

13  lodger,  unless  he  shall  have  given  a  receipt  in  writing  therefor   . 

14  to  such  guest,  boarder,  or  lodger. 

Lien  upon  baggage  for  charges  due. 

Sec  1861.     Hotel,   inn,  boarding-house  and  lodging-house 

2  keepers,  shall  have  a  lien  upon  the  baggage  and  other  property 

3  of  value  of  their  guests,  or  boarders,  or  lodgers,  brought  into 

4  such  hotel,  inn,  or  boarding  or  lodging-house  by  such  guests,  or 

5  boarders,  or  lodgers,  for  the  proper  charges  due  from  such  guest?, 

6  or  boarders,  or  lodgers,  for  their  accommodation,  board  and  lodg- 

7  ing,  and  room  rent,  and  such  extras  as  are  furnished  at  their 

8  request,  with  the  right  to  the  possession  of  such  baggage,  or 

9  other  property  of  value,  until  all  such  charges  are  paid. 
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Sale  of  unclaimed  baggage  for  storage,  etc. 

Sec.  1862.     Whenever  any  trunk,  carpet-bag,   valise,  box. 

2  bundle,  or  other  baggage  has  heretofore  come,  or  shall  hereafter 

3  come,  into  the  possession  of  the  keeper  of  any  hotel,  inn,  board- 

4  ing  or  lodging  house,  as  such,  and  has  remained,  or  shall  remain, 

5  unclaimed  for  the  period  of  six  months,  such  keeper  may  pro- 

6  ceed  to  sell  the  same  at  public  auction,  and  out  of  the  proceeds 

7  of  such  sale  may  retain  the  charges  for  storage,  if  any,  and  the 

8  expense  of  advertising  and  sale  thereof;  but  no  such  sale  shall 

9  be  made  until  the  expiration  of  four  weeks  from  the  first  pub- 

10  lication  of  notice  of  sach  sale  in  a  newspaper  published  in  or 

11  nearest  the 'city,  town,  village,  or  place  in  which  said  hotel,  inn, 

12  boarding  or  lodging  house  is  situated.     Said  notice  shall  be 

13  published  once  a  week,  for  four  successive  weeks,  in  some  news- 

14  paper,  daily  or  weekly,  of  general  circulation,  and  shall  con- 
^  16  tain  a  description  of  each  trunk,  carpet-bag,  valise,  box,  bundle,' 

16  or  other  baggage,  as  near  as  may  be  ;  the  name  of  the  owner, 

17  if  known  ;  the  name  of  said  keeper,  and  the  time  and  place  of 

18  sale  ;  and  the  expenses  incurred  in  advertising  shall  bea  lien 

19  upon   such   trunk,  carpet-bag,  valise,  box,   bundle,   or  other 

20  baggage,  in  a    ratable  proportion,  according  to  the  value  of 

21  such  piece  or  property,  or  thing,  or  article  sold ;  and  in  case 

22  any  balance  arising  from  such  sale  shall  not  be  claimed  by  the 

23  rightful  owner  within  one  week  from  the  day  of  said  sale,  the 

24  same  shall  be  paid  into  the  treasury  of  the  county  in  which 

25  said  sale  took  place;  and  if  the  same  be  not  claimed  by  the 

26  owner  thereof,  or  his   legal   representatives,  within  one  year 

27  thereafter,  the  same  shall  be  paid  into  the  general  fund  of  said 

28  county. 

Statement  of  charges  must  be  posted.    Penalty. 
Sec.  1863.     Every  keeper  of  a  hotel,  inuj  boarding,  or  lodg- 

2  ing  house,  shall  post,  in  a  conspicuous  place,  in  the  office,  or 

3  public  room,  and  in  every  bedroom  of  said  hotel,  boarding- 

4  house,  inn,  or  lodging-house,  a  printed  copy  of  this  section,  and 

5  a  statement  of  charge,  or  rate  of  charges,  by  the  day,  and  for 

6  meals  or  items  furnished,  and  for  lodging.     No  charge  or  sum 

7  shall  be  collected  or  received  by  any  such  person  for  any  service 

8  not  actually  rendered,  or  for  any  item  not  actually  delivered, 

9  or  for  any  greater  or  other  sum  than  he  is  entitled  to  by  the 

10  general  rules  and  regulations  of  said  hotel,  inn,  boarding,  or 

11  lodging-house.     For  any  violation  of  this,  or  any  provision 

12  herein  contained,  the  offender  shall  forfeit  to  the  injured  party 

13  three  times  the  amount  of  the  sum  charged  in  excess  of  what 

14  he  is  entitled  to. 


a 
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ARTICLE  V. 

FIITDING. 

Section  1864.  Finder  of  thing  is  depositary  for  hire. 

1865.  Must  notify  owner,  if  known. 

1866.  May  require  proof  of  ownership  before  delivery. 

1867.  Entitled  to  compensation  and  reward. 

1868.  May  relieve  himself  from  liability  by  storing  thing  found. 

1869.  When  he  may  sell  the  thing  found. 

1870.  How  sale  must  be  made. 

*  1871.    Owner  may  surrender  thing  to  finder. 

1872.    This  article  does  not  apply  to  thing  abandoned. 

Finder  of  thing  is  depositary  for  hire. 
S^c.  1864.     One  who  finds  a  thing  lost  is  not  bound  to  take 

2  charge  of  it,  but  if  he  does  so  he  is  thenceforward  a  depositary 

3  for  the  owner,  with  the  rights  and  obligations  of  a  depositary 

4  for  hife. 

Must  notify  owner,  If  known. 

Sec.  1865.     If  the  finder  of  a  thing  knows  or  suspects  who 

2  is   the   owner,  he  must,  with   reasonable  diligence,  give  him 

3  notice  of  the  finding;  and  if  he  fails  to  do  so,  he  is  liable  in 

4  damages  to  the  owner,  and  has  no  claim  to  any  reward  offered 

5  by  him  for  the  recovery  of  the  thing,  or  to  any  compensation 

6  for  his  trouble  or  expenses. 

May  require  proof  of  ownership  before  delivery. 

Sec.  1866.     The  finder  of  a  thing  may,  in  good  faith,  before 

2  giving  it  up,  require  reasonable  proof  of  ownership  from  any 

3  person  claiming  it. 

Entitled  to  compensation  and  reward. 

Sec  1867.     The  finder  of  a  thing  is  entitled  to  compensation 

2  for  all  expenses  necessarily  incurred  by  him  in  its  preserva- 

3  tion,  and  for  any  other  service  necessarily  performed  by  him 

4  about  it,  and  to  a  reasonable  reward  for  keeping  it. 

May  relieve  himself  from  liability  by  storing  thing  found. 

Sec.  1868.     The   finder   of  a  thing  may  exonerate  himself 

2  from  liability  at  any  time  by  placing  it  on  storage  with  any 

3  responsible  person  of  good  character,  at  a  reasonable  expense. 

When  he  may  sell  the  thing  found. 

Sec  1869.     The  finder  of  a  thing  may  sell  it,  if  it  is  a  thing 

2  which  is  commonly  the  subject  of  sale,  when  the  owner  cannot, 

3  with  reasonable  diligence,  be  found,  or  being  found,  refuses, 

4  upon  demand,  to  pay  the  lawful  charges  of  the  finder,  in  the 

5  following  cases: 
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6  1.  When  the  thing  is  in  danger  of  perishing,  or  of  losing 

7  the  greater  part  of  its  value ;  or, 

8  2.  When  the  lawful  charges  of  the  finder  amount  to  two 

9  thirds  of  its  value. 

How  sale  must  be  made. 

Sec.  1870.     A  sale  under  the  provisions  of  the  last  section. 

2  must  he  made  in  the  same  manner  as  the  sale   of  a  thing 

3  pledged. 

Owner  may  surrender  thing  to  finder. 

Sec.  1871.     The   owner   of    a   thing  found  may  exonerate 

2  himself  from  the  claims  of  the  finder  by  surrendering  it  to  him 

3  in  satisfaction  thereof. 

This  article  does  not  apply  to  thing  abandoned. 

Sec.  1872.     The  provisions  of  this  article  have  no  applica- 

2  tion  to  things  which  have  been  intentionally  abandoned  by 

3  their  owners. 

CHAPTER  III. 

DEPOSIT    FOR   EXCHANGE. 
Section  1878.    Relations  of  the  parties. 
Relations  of  the  parties. 

Sec  1878.     A  deposit  for  exchange  transfers  to  the  deposit- 

2  ary  the  title  to  the  thing  deposited,  and  creates  between  him 

3  and  the  depositor   the  relation  of  debtor  and  creditor  merely. 


TITLE  lY. 

LOAN. 

Chapter  I.     Loan  for  Use.  [1884-1896.] 

II.     Loan  for  Exchange.   [1902-1906.] 
III.     Loan  of  Money.  [1912-1920.] 

CHAPTER  I. 

LOAN    FOR    USE. 

Section  1884.  Loan  for  use  defined. 

1885.  Lender  retains  title  to  property  and  increase. 

1886.  Great  care  required  of   borrower. 

1887.  Same ;  of  living  animal. 

1888.  Degree  of  skill  required. 

1889.  Borrower  to  repair  what  injuries. 
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Section  1890.  Use  of  thing  lent. 

1891.  Relending  forbidden. 

1892.  Borrower  to  bear  what  expenses. 

1893.  Lender  liable  for  what  defects. 

1894.  Lendermay  require  return  of  thing  lent.    Must  compensate 

borrower,  when. 

1895.  When  thing  lent  returnable. 

1896.  Place  of  return. 

€ 

Loan  for  use  defined. 

Sec.  1884.  A  loan  for  use  is  a  contract  by  which  one  gives 
2  to  another  the  temporary  possession  and  use  of  personal 
S  property,  and  the  latter  agrees  to  return  the  same  thing  to  him 
4    at  a  future  time  without  reward  for  its  use. 

Lender  retains  title  to  property  and  increase. 

Sec.  1885.     A  loan  for  use  does  not  transfer  the  title  to  the 

2  thing;   and  all    its    increase  during   the  period   of  the   loan 

3  belongs  to  the  lender. 

Great  care  required  of  borrower. 

Sec.  1886.  A  borrower  for  use  must  use  great  care  for  the 
2     preservation  in  safety  and  in  good  condition  of  the  thing  lent. 

Same,  of  living  animal. 

Sec  1887.  One  who  borrows  a  living  animal  for  use  must 
2  treat  it  with  great  kindness,  and  provide  everything  necessary 
-3     and  suitable  for  it. 

Degree  of  skill  required. 

^Ec.  1888.     A  borrower  for  use  is  bound  to  Tiave  and  to 

2  exercise  such  skill  in  the  care  of  the  thing  lent  as  he  causes  the 

3  lender  to  believe  him  to  possess. 

Borrower  to  repair  what  injuries. 

Sec.  1889.     A  borrower  for  use  must  repair  all  deteriorations 

2  or  injuries  to  the  thing  lent,  which  are  occasioned  by  his  negli- 

3  gence,  however  slight. 

Use  of  thing  lent.  ^ 

Sec.  1890.     The  borrower  of  a  thing  for  use  may  use  it  for 

2  ,  such  purposes  only  as  the  lender  might  reasonably  anticipate 

3  at  the  time  of  lending. 

Relending  forbidden. 

Sec  1891.  The  borrower  of  a  thirig  for  use  must  not  part 
2     with  it  to  a  third  person,  without  the  consent  of  the  lender. 

Borrower  to  bear  what  expenses. 

Sec.  1892.  The  borrower  of  a  thing  for  use  must  bear  all 
2    its  expenses  during  the  loan,  except  such  as  are  necessarily 
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3  incurred  by  him  to  preserve  it  from  unexpected  and  unusual 

4  injury.     For  such  expenses  he  is  entitled  to  compensation  from 

5  the  lender,  who  may,  however,  exonerate  himself  by  surrend- 

6  ering  the  thing  to  the  borrower. 

Lender  Uable  for  what  defects. 

Sec  1893.     The  lender  of  a  thing  for  use  must  indemnify 

2  the  borrower  lor  damage  caused  by  defects  or  vices  in  it,  which 

3  he  knew  at  the  time  of  the  lending,  and  concealed  from  the 

4  borrower. 

Lender  may  require  return  of  thing  lent.    Must  compensate  borrower,  when. 

Sec.  1894.     The  lender  of  a  thing  for  use  may  at  any  time 

2  require  its  return,  even  though  he  lent  it  for  a  specified  time 

3  or  purpose.     But  if,  on  the  faith  of  sUch  an  agreement,  the 

4  borrower   has  made  such  arrangements  that  a  return  of  the 

5  thing   before   the   period  agreed  upon  would  cause  him  loss,^" 

7  exceeding  the  benefit  derived  by  him  from  the  loan,  the  lender 

8  must  indemnify  him  for  such  loss,  if  he  compels  such  return,. 

9  the  borrower  not  having  in  any  manner  violated  his  duty. 

When  thing  lent  returnable. 

Sec.  1895.     If  a  thing  is  lent  for  use  for  a  specified  time  or 

2  purpose,  it  must  be  returned  to  the  lender  without  demand,  a& 

3  soon  as  the  time  has  expired,  or  the  purpose  has  been  accom- 

4  olished.      In    other    cases,   it    need   not    be    returned    until 

5  demanded. 

Place  of  return. 
Sec.  1896.     The  borrower  of  a  thing  for  use  must  return  it 

2  to  the  lender,  at  the  place  contemplated  by  the  parties  at  the 

3  time  of  lending;  or  if  no  particular  place  was  so  contemplated 

4  by  them,  then  at  the  place  where  it  was  at  that  time. 

CHAPTER  II. 

LOAN   FOR   EXCHANGE. 

Section  1902.    Loan  for  exchange  defined. 

1903.  Chapter  applies  to  loan  for  use  or  exchange  at  borrower's 

option. 

1904.  Borrower  acquires  title  to  property  lent. 
1906.    Contract  cannot  be  modified  by  lender. 
1906.    Certain  sections  applicable. 

Loan  for  exchange  defined. 

Sec  1902.     A  loan  for  exchange  is  a  contract  by  which  one 
2     delivers  personal  property  to  another,  and  the  latter  agrees  to- 
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3  return  to  the  lender  a  similar  thing  at  a  future  time,  without 

4  rewara  for  its  use. 

Chapter  applies  to  loan  for  use  or  exchange  at  borrower's  option. 

Sec.  1903.     A  loan,  which  the  borrower  is  allowed  by  the 

2  lender  to  treat  as  a  loan  for  use,  or  for  exchange,  at  his  option, 

3  is  subject  to  all  the  provisions  of  this  chapter. 

Borrower  acquires  title  to  property  lent. 

Sec.  1904.     By  a  loan  for  exchaiige  the  title  to  the  thing 

2  lent  is  transferred  to  the  borrower,  and  he  must  bear  all  its 

3  expenses,  and  is  entitled  to  all  its  increase. 

Contract  cannot  be  modified  by  lender. 

Sec.  1905.    A    lender    for    exchange    cannot    require    the 

2  borrower  to  fulfill  his  obligations  at  a  time,  or  in  a  manner^ 

3  different  from  that  which  was  originally  agreed  upon. 

Certain  sections  applicable. 

s  Sec.  1906.     Sections  1893,  1895,  and  1896  apply  to  a   loan 
I  2     for  exchange. 

CHAPTER     III. 

LOAN   OF   MONEY. 

Section  1912.  Loan  of  money  defined. 

1913.  Loan  repaid  in  current  money  unless  contract  to  contrary. 

1914.  Loan  presumed  to  be  on  interest. 

1915.  Interest  defined. 

1916.  Rate,  when  deemed  annuaL 

1917.  Legal  Interest  defined. 

1918.  Any  rate  of  interest  agreed  upon  in  writing  is  legal. 

1919.  Compound  interest  may  be  agreed  upon. 

1920.  Interest  on  judgment. 

OoMMissioNBRS'  NoTE*.  The  Commissioners  of  1870  prefaced  this  chapter 
with  the  following  note :  "  Originally,  no  interest  was  allowed  upon  a  loan 
of  money,  but  with  the  progress  of  business  it  became  necessary;  and  the 
transaction  entered  into,  although  in  strictness  a  hiring,  is  universally 
known  as  a  loan.  This  use  of  the  word  having  obtained  so  long,  it  would 
be  idle  to  attempt  to  change  it." 

Loan  of  money  defined. 

Sec.  1912.     A  loan  of  money  is  a  contract  by  which  one 

2  delivers  a  sum  of  money  to  another,  and  the  latter  agrees  to 

3  return  at  a  future  time  a  sum  equivalent  to  that  which  he 

4  borrowed.     A  loan  for  mere  use  is  governed  by  the  chapter 
6     on  loan  for  use. 

Loan  repaid  in  current  money  unless  contract  to  contrary. 

Sec.  1913.     A  borrower  of  money,  unless  there  is  an  express 
2     contract  to  the  contrary,  must  pay  the  amount  due  in  such 
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3  money  as  is  current  at  the  time  when  the  loan  becomes  due, 

4  whether  such  money  is  worth  more  or  less  than  the  actual 

5  money  lent. 

Loan  presumed  to  be  on  interest. 

Sec.  1914.     Whenever  a  loan  of  money  is  made,  it  is  pre- 

2  sumed    to  *  be    made    upon    interest,   unless  it  is  otherwise 

3  expressly  stipulated  at  the  time  in  writing. 

Interest  defined. 

Sec.  1915.    Interest  is  the  compensation  allowed  by  law  or 

2  fixed  by  the  parties  for  the  use,  or  forbearance,  or  detention 

3  of  money. 

Kate,  when  deemed  annual. 

Sec.  1916.     When  a  rate  of  interest  is  prescribed  by  a  law  or 

2  contract,  without  specifying  the  period  of  time  by  which  such 

3  rate  is  to  be  calculated,  it  is  to  be  deemed  an  annual  rate. 

Legal  interest  defined. 

Sec  1917.     Unless  there  is  an  express  contract  in  writing, 

2  fixing  a  different  rate,  interest  is  payable  on  all  moneys  at  the 

3  rate  of  seven  per  cent  per  annum,  after  they  become  due  on 

4  any  instrument  of  writing,  except  a  judgment,  and  on  moneys 

5  lent  or  due  on  any  settlement  of  accounts,  from  the  day  on 

6  which  the  balance  is  ascertained,  and  on  moneys  received  to 

7  the  use  of  another  and  detained  from  him.  In  the  computa- 
S  tion  of  interest  for  a  period  less  than  a  year,  three  hundred 
9     and  sixty  days  are  deemed  to  constitute  a  year. 

Any  rate  of  interest  agreed  upon  in  writing  is  legal. 

Sec.  1918.     Parties  may  agree  in  writing  for  the  payment 

2  of  any  rate  of  interest,  and  it  shall  be  allowed,  according  to 

3  the  terms  of  the  agreement,  until  the  entry  of  judgment. 

Compound  interest  may  be  agreed  upon. 

Sec  1919.     The  parties  may,  in  any  contract  in  writing 

2  whereby  any  debt  is  secured  to   be   paid,  agree  that  if  the 

3  interest  on  such  debt  is  not  punctually  paid,  it  shall  become  a 

4  part  of  the  principal,  and   thereafter  bear  the  same  rate  of 

5  interest  as  the  principal  debt. 

Interest  on  judgments. 

Sec  1920.     Interest  is  payable  on  judgments  recovered  in  the 

2  courts  of  this  state,  at  the  rate  of  seven  per  cent  per  annum, 

3  and  no  greater  rate,  but  such  interest  must  not  be  compounded 

4  in  any  manner  or  form. 
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TITLE  T. 

HIRING. 

Chapter  I.     Hiring  in  General.     [1925-1935.] 

II.    Hiring  of  Real  Property.     [1941-1950.] 
III.    Hiring  of  Personal  Property.     [1955-1959.] 

CHAPTER   I. 

hiring  in  general. 

Section  1925.  Hiring  defined. 

1926.  Products  belong  to  hirer. 

1927.  Qniet  possession  implied. 

1928.  Hirer  must  use  ordinary  care. 

1929.  Must  repair  what  injuries. 

1930.  Must  use  thing  for  purpose  for  which  it  was  let. 

1931.  Letter  may  terminate  the  hiring,  when. 

1932.  Hirer  may  terminate  the  hiring,  when. 

1933.  Hiring  terminates,  how. 

1934.  Same,  by  death  of  party,  when. 

1935.  Apportionment  of  hire. 

Hiring  defined. 

Sec.  1925.  Hiring  is  a  contract  by  which  one  gives  to 
2  another  the  temporary  possession  and  use  of  property,  other 
S     than  money,  for  reward,  and  the  latter  agrees  to  return  the 

4  same  to  the  former  at  a  future,  time. 

Products  belong  to  hirer. 

Sec.  1926.  The  products  of  a  thing  hired,  during  the  hiring, 
2     belong  to  the  hirer. 

Quiet  possession  implied. 

Sec.  1927.  An  agreement  to  let  upon  hire  binds  the  letter 
2    to  secure  to  the  hirer  the  quiet  possessi,on  of  the  thing  hired 

5  during  the   term   of  the   hiring,  against   all  persons  lawfully 
4     claiming  the  same. 

Hirer  must  use  ordinary  care. 

Sec.  1928.  The  hirer  of  a  thing  must  use  ordinary  care  for 
2     its  preservation  in  safety  and  in  good  condition. 

Must  repair  what  injuries. 
Sec.  1929.     The  hirer  of  a  thing  must  repair  all  deteriora- 
2     tions  or  injuries  thereto  occasioned  by  his  ordinary  negligence. 


380  REPORT   OF   CODE   COMMISSIONERS. 

Mast  use  thing  for  purpose  for  which  it  was  let. 

Sec.  1930.     When  a  thing  is  let  for  a  particular  purpose  the 

2  hirer  must  not  use  it  for  any  other  purpose;  and  if  he  does,  the 

3  letter  may  hold  him  responsible  for  its  safety  during  such  use 

4  in  all  events,  or  may  treat  the  contract  as  thereby  rescinded. 

Letter  may  terminate  hiring,  when. 

Sec  1931.    The  letter  of  a  thing  may  terminate  the  hiring 

2  and  reclaim  the  thing  before  the  end  of  the  term  agreed  upon: 

3  1.     When  the  hirer  uses  or  permits  a  use  of  the  thing  hired 

4  in  a  manner  contrary  to  the  agreement  of  the  parties;  or, 

5  2.  When  the  hirer  does  not,  within  a  reasonable  time  after 

6  request,  make  such  repairs  as  he  is  bound  to  make. 

Hirer  may  terminate  hiring,  when. 

Sec.  1932.     The  hirer  of  a  thing  may  terminate  the  hiring 

2  before  the  end  of  the  term  agreed  upon : 

3  1.  When  the  letter  does  not,  within  a  reasonable  time  after 

4  request,  fulfill  his  obligations,  if  any,  as  to  placing  and  secur- 

5  ing  the  hirer  in  the  quiet  possession  of  the  thing  hired,  or  put- 

6  ting  it  into  good  condition,  or  repairing;  or, 

7  2.  When  the  greater  part. of  the  thing  hired,  or  that  part 

8  which  was  and  which  the  letter  had  at  the  time  of  the  hiring 

9  reason  to  believe  was  the  material  inducement  to  the  hirer  to 

10  enter  into  the  contract,  perishes  from  any  other  cause  than  the 

11  ordinary  negligence  of  the  hirer.  . 

Hiring  terminates,  how. 

Sec.  1933.     The  hiring  of  a  thing  terminates: 

2  1.  At  the  end  of  the  term  agreed  upon; 

3  2.  By  the  mutual  consent  of  the  parties;  • 

4  3.  By  the  hirer  acquiring  a  title  to  the  thing  hired  superior 

5  to  that  of  the  letter;  or, 

6  4.  By  the  destruction  of  the  thing  hired. 

Same ;  by  death  of  party,  when. 

Sec  1934.     If  the  hiring  of  a  thing  is  terminable  at  the 

2  pleasure  of  one  of  the  parties,  it  is  terminated  by  notice  to 

3  the  other  of  his  death  or  incapacity  to  contract.     In  other 

4  cases  it  is  not  terminated  thereby. 

Apportionment  of  hire. 

Sec  1935.     When  the  hiring  of  a  thing  is  terminated  before 

2  the  time  originally  agreed  upon,  the  hirer  must  pay  the  due 

3  proportion  of  the  hire  for  such  use  as  he  has  actually  made  of 

4  the  thing,  unless  such  use  is  merely  nominal,  and  of  no  benefit 

5  to  him. 
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CHAPTER     II. 

HIRING   OF    REAL   PROPERTY. 

Section  1941.  Lessoi*  mast  make  and  keep  dwelling  tenantable.    . 

1942.  When  lessee  may  make  repairs,  etc. 

1943.  Term  of  hiring  other  than  dwellings  when  no  limit  fixed. 

1944.  Term  of  hiring  of  loggings  or  dwellings  when  no  limit  is 

fixed. 

1945.  Renewal  of  lease  by  lessee's  continued  possession. 

1946.  Lease  renewed  unless  notice  of  termination  given. 

1947.  Rent,  when  payable. 

1948.  Attornment  of  tenant  to  stranger;  when  void. 

1949.  Tenant  must  deliver  notice  served  on  him. 
1960.  Letting  parts  of  rooms  for  dwelling  forbidden. 

Lessor  must  make  and  keep  dwelling  tenantable. 
Sec.  1941.     The  lessor  of  a  building  intended  for  the  occupa- 

2  tion  of  human  beings  must,  in  the  absence  of  an  agreement  to 

3  the  contrary,  put  it  into  a  condition  fit  for  such  occupation,  and 

4  repair  all  subsequent  dilapidations   thereof,  which  render  it 

5  untenantable,  except  such  as  are  mentioned  in  section  1929. 

When  lessee  may  make  repairs,  etc. 

Sec.  1942.  If  within  a  reasonable  time  after  notice  to  lessor, 
?  of  dilapidations  which  he  ought  to  repair,  he  neglects  to  do  so, 
S     the  lessee  may  repair  the  same  himself,  where  the  cost  of  such 

4  repairs  do  not  require  an  expenditure  greater  than  one  month's 

5  rent  of  the  premises,  and  deduct  the  expenses  of  such   repairs 

6  from  the  rent,  or  the  lessee  may  vacate  the  premises,  in  which 

7  case  he  shall  be  discharged  from  further  payment  of  rent,  or 

8  performance  of  other  conditions. 

Term  of  hiring  other  than  dwellings  when  no  limit  fixed. 

Sec.  1943.     A  hiring  of  real  property  other  than  lodgings 

2  and  dwelling-houses,  in  places  where   there  is  no  usage  on  the 

3  subject,  is  presumed  to  be  for  one  year  from  its  commencement, 

4  unless  otherwise  expressed  in  the  hiring. 

Term  of  hiring  lodgings  or  dwellings  when  no  limit  is  fixed. 

Sec.  1944.     A  hiring  of  lodgings  or  a  dwelling-house  for  an 

2  unspecified  term  is  presumed  to  have  been  made  for  such  length 

3  of  time  as  the  parties  adopt  for  the  estimation  of  the  rent. 

4  Thus  a  hiring  at  a  monthly  rate  of  rent  is  presumed  to  be  for 
6  one  month.  In  the  absence  of  any  agreement  respecting  the 
6     length  of  time  or  the  rent,  the  hiring  is  presumed  to  be  monthly. 

Renewal  of  lease  by  lessee's  continued  possession. 

Sec.  1945.  If  a  lessee  of  real  property  remains  in  possession 
2     thereof  after  the  expiration  of  the  hiring,  and  the  lessor  accepts 
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3  rent  from  him,  the  parties  are  presumed  to  have  renewed  the 

4  hiring  on  the  same  terms  and  for  the  same  time,,  not  exceeding 

5  one  month  when  the  rent  is  payable  monthly,  nor  in  any  case 

6  one  year. 

Lease  renewed  unless  notice  of  termination  given. 

Sec.  1946.     A  hiring  of  real  property,  for  a  term  not  specified 

2  by  the  parties,  is  deemed  to  be  renewed  as  stated  in  the  last 

3  section,  at  the  end  of  the  term  implied  by  law,  unless  one  of 

4  the  parties  gives  notice  to  the  other  of  his  intention  to  termin- 

5  ate  the  same,  at  least  as  long  before  the  expiration  thereof  as 

6  the  term  of  the  hiring  itself,  not  exceeding  one  month. 

Rent,  when  payable. 

Sec  1947.     When  there  is  no  usage  or  contract  to  the  con- 

2  trary,  rents  are   payable  at  the  termination  of  the  holding, 

3  when  it  does  not  exceed  one  year.     If  the  holding  is  by  the 

4  day,  week,  month,  quarter,  or  year,  rent  is  payable  at  the  termi- 

5  nation  of  the  respective  periods,  as  it  successively  becomes  due. 

Attornment  of  tenant  to  stranger,  when  void. 

Sec.  1948.     The  attornment  of   a  tenant   to  a  strianger  is 

2  void,  unless  it  is  made  with  the  consent  of  the  landlord,  or  in 

3  consequence  of  a  judgment  of  a  court  of  competent  jurisdiction. 

Tenant  must  deliver  notice  served  on  him  to  landlord. 

Sec.  1949.     Every  tenant  who  receives  notice  of  any  proceeding 

2  to  recover  the  real  property  occupied  by  him,  or  the  possession 

3  thereof,  must  immediately  inform  his  landlord  of  the  same, 

4  and  also  deliver  to  the  landlord  the  notice,  if  in  waiting,  and 

5  is  responsible  to  the  landlord  for  all  damages  which  he  may 

6  sustain  by  reason  of  any  omission  to  inform  him  of  the  notice, 

7  or  to  deliver  it  to  him  if  in  writing. 

Letting  parts  of  rooms  for  dwelling  forbidden. 

Sec.  1950.     One  who  hires  part  of  a  room  for  a  dwelling  is 

2  entitled  to  the  whole  of  the  room,  notwithstanding  any  agree- 

3  ment  to  the  contrary ;  and  if  a  landlord  lets  a  room  as  a  dwelling 

4  for  more  than  one  family,  the  person  to  whom  he  first  lets  any 

5  part  of  it  is  entitled  to  the  possession  of  the  whole  room  for  the 

6  term  agreed  upon,  and  every  tenant  in  the  building,  under  the 

7  same  landlord,  is  relieved  from  all  obligation  to  pay  rent  to 

8  him  while  such  double  letting  of  any  room  continues. 
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CHAPTER  III. 

HIRING  OF  PERSONAL  PROPERTY. 

Section  1856.  Obligations  of  letter  of  personal  property. 

1956.  Ordinary  expenses. 

1957.  Extraordinary  expenses. 

1958.  Return  of  thing  hired,  time  and  place  of. 

1959.  Charter  party  defined. 

1960.  Contract  of  affreightment  defined.  , 

Obligations  of  letter  of  personal  property. 

Sec.  1955.     One  who  lets  personal  property  must  deliver  it  to 

2  the  hirer,  secure  his  quiet  enjoyment  thereof  against  all  lawful 

3  claimants,  put  it  into  a  condition  fit  for  the  purpose  for  which 

4  he  lets  it,  and  repair  all  deteriorations  thereof  not  occasioned 

5  by  the  fault  of  the  hirer,  and  not  the  natural  result  of  its  use. 

Ordinary  expenses,  how  borne. 

SeO.  1956.     A  hirer  of  personal  property  must  bear  all  such 

2  expenses  concerning  it  as  might  naturally  be  foreseen  to  attend 

3  it  during  its  use  by  him.     All  other  expenses  must  be  borne 

4  by  the  letter. 

Extraordinary  expenses,  how  borne. 

Sec  1957.     If  a  letter  fails  to  fulfill  his  obligations,  as  pre- 

2  scribed  by  section  1955,  the  hirer,  after  giving  hirn  notice  to  do 

3  so,   if  such  notice  can  conveniently  be  given,  may  expend  any 

4  reasonable  amount  necessary  to  make  good  the  letter's  default, 

5  and  may  recover  such  amount  from  him. 

Return  of  thing  hired,  time  and  place  of. 

Sec  1958.     At  the  expiration  of  the  term  for  which  personal 

2  property  is  hired,  the  hirer  must  return  it  to  the  letter  at  the 

3  place  contemplated  by  the  parties  at  the  time  of  hiring;  or,  if 

4  no  particular  place  was  so  contemplated  by  them,  at  the  place 

5  at  which  it  was  at  that  time. 

Charter  party  defined. 

Sec  1 959.  The  contract  by  which  a  ship  is  let  is  termed  a 
2  charter  party.  By  it  the  owner  may  either  let  the  capacity  or 
8  •  burden  of  the  ship,  continuing  the  employment  of  the  owner's 

4  master,  crew,  and  equipments,  or  may  surrender  the  entire  ship 

5  to  the  charterer,  who  then  provides  them  himself.     The  master 

6  or  a  part  owner  may  be  a  charterer. 

Contract  of  affreightment  defined. 

Sec  1960.  Where  the  owner  of  the  vessel  lets  only  the  ear- 
2     rying  capacity  of  his  ship  and  not  the  ship  itself,  and  retains 
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3  the  possession,  command,  and  navigation  of  the  vessel,  such 

4  contract  is  considered  a  contract   of   affreightment,  and   the 

5  owner,  or  his  agent,  his  master,  may  hold  possession  of  the 

6  freight  until  the  lien  for  freightage  and  charge  has  been  extin- 

7  guished. 

Co^MissioNBBS'  NoTB :    The  above  section  fs  new,  and  is  taken  from  the 
case  of  Hayes  vs.  Campbell^  55  Cal.  421. 


TITLE  YI. 
SERVICE. 

Chapter  I.     Service  With  Employment.     [1965-2003.] 
II.     Particular  Employments.     [2009-2072.] 
III.     Service  Without  Employment.     [2078-2079.], 

'  CHAPTER     I. 

» 

SERVICE   WITH   EMPLOYMENT. 

Abticlb  I.  Definition  op  Employment.    [1965.] 

II.  Obligations  of  the  Employer.    [1969-1971.] 

III.  Obligations*  of  the  Employe.    [1975-1992.] 

IV.  Termination  of  Employment     [1996-2003.] 

ARTICLE    I. 

definition  of  employment. 
Section  1965.    Employment  defined. 

Employment  defined. 

Sec  1965.     The  contract  of   employment  is  a  contract  by 
12     which  one,  who  is  called  the  employer,  engages  another,  who  is 

3  called  the  employe,  to  do  something  for  the  benefit  of  the  em- 

4  ployer,  or  of  a  third  person. 

ARTICLE    II. 

OBLIGATIONS  OF  THE  EMPLOYER. 

* 

Section  1969.    When  employer  must  indemnify  employ^. 
1970.    When  not. 
197L    Employer  to  indemnify  for  his  own  negligence. 

When  employer  must  indemnify  employ^. 

Sec  1969.    An  employer  must  indemnify  his  employe,  except 

2  as  prescribed  in  the  next  section,  for  all  that  he  nec^sarily 

3  expends  or  loses  in  direct  consequence  of  the  discharge  of  his 

4  duties  as  such,  or  of  his  obedience  to  the  directions  of  the 
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5  employer,  even  though  unlawful,  unless  the  employe,  at  the 

6  time  of  obeying  such  instructions,  believed  them  to  be  unlaw- 

7  ful. 

When  not. 

Sec.  1970.     An   employer  is  not  bound   to  indemnify   his 

2  employe  for  losses  suffered  by  the  latter  in  consequence  of  the 

3  ordinary  risks  of  the  business  in  which  he  is  employed,  nor  in 

4  consequence  of  the  negligence  of  another  person  employed  by 

5  the  same  employer  in  the  same  general  business,  unless  he  has 

6  neglected  to  use  ordinary  care  in  the  selection  of  the  culpable 

7  employe. 

Must  indemnify  for  his  own  negligence. 

Sec.  1971.     An  employer  must  in  all  cases  indemnify  his 

2  employe  for  losses  caused  by  the  former's  want  of  ordinary 

3  care. 

ARTICLE  III. 

OBLIGATIONS  OF  THB  EMPLOY^. 

Section  1975.  Of  gratuitous  employ^. 

1976.  Same. 

1977.  Same. 

1978.  Of  employ^  for  reward. 

1979.  Of  employ^  for  his  own  benefit. 

1980.  Limit  of  contract  for  personal  service. 

1981.  Employ6  must  obey  employer. 

1982.  Employ^  must  conform  to  usage. 

1983.  Degree  of  skill  required. 

1984.  Must  use  what  skill  he  has. 

1985.  What  belongs  to  employer. 

1986i  Employ^  must  account  on  demand. 

1987.  Not  bound  to  deliver  without  demand.^ 

1988.  Must  give  preference  to  employer's  business. 

1989.  Responsibility  for  substitute. 

1990.  Responsibility  for  culpable  negligence. 

1991.  Obligations  of  surviving  employ^. 

1992.  Of  confidential  employment,  defined  by  title  on  trusts. 

Of  gratuitous  employ^. 

Sec.  1975.     One  who,   without    consideration,    undertakes 

2  to  do  a  service  for  another,  is  not  bound  to  perform  the  same, 

3  but  if  he  actually  enters  upon  its  performance,  he  must  use  at 

4  least  slight  care  and  diligence  therein. 

Same. 

Sec.  1976.     One  who,  by  his  own  special   request,  induces 

2  another  to  intrust  him  with  the  performance  of  a  service,  must 

3  perform  the  same  fully.     In  other  cases,  one  who  undertakes  a 

4  gratuitous  service  may  relinquish  it  at  any  time. 

25— cc 
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Same. 

Sec.  1977.    A  gratuitous  employe,  who  accepts  a  written 

2  power  of  attorney,  must  act  under  it  so  long  as  it  remains  in 

3  force,  or  until  he  gives  notice  to  his  employer  that  he  will 

4  not  do  so. 

Of  employ^  for  reward. 

Sec  1978.     One  who,  for  a  good  consideration,  agrees  to 

2  serve  another,  must  perform  the  service,  and  must  use  ordinary 

3  care  and  diligence  therein,  so  long  as  he  is  thus  employed. 

Of  employ^  for  his  own  benefit. 

Sec.  1979.     One  who  is  employed  at  his  own  request  to  do 

2  that  which  is  more  for  his  own  advantage  than  for  that  of  his 

3  employer,  must  use  great  care  and  diligence  therein  to  protect 

4  the. interest  of  the  latter. 

Limit  of  contract  for  personal  service. 

Sec.  1980.     A  contract  to  render  personal   service,  other 

2  than  a  contract  of  apprenticeship,  as  provided  in  the  chapter 

3  on  master  and  servant,   cannot  be  enforced   as   against  the 
4'  employe  beyond  the  term  of  two  years  from  the  commence- 

5  ment  of  service  under  it;  but  if  the  employe  voluntarily  con- 

6  tinues  his  service  under  it  beyond  that  time  the  contract  may 

7  be  referred  to  as  affording  a  presumptive  measure  of  the  com- 

8  pensation. 

Employ^  must  obey  employer. 

Sec.  1981.     An  employe  must  substantially  comply  with  all 

2    the  directions  of  his  employer  concerning  the  service  on  which 

•    3    he  is  engaged,  except  where  such  obedience  is  impossible  or 

4  unlawful,  or  would  impose   new   and   unreasonable  burdens 

5  upon  the  employe. 

Employ^  must  conform  to  usage. 

Sec.  1982.     An  employe  must  perform  his  service  in  con- 

2  formity     to  the  usage  of    the   place  of    performance,   unless 

3  otherwise    directed    by    his    employer,    or    unless  it  is  im- 

4  practicable,  or  manifestly  injurious  to  his  employer  to  do  so. 

Degree  of  skill  required. 

Sec.  1983.     An  employe  is  bound  to  exercise  a  reasonable 

2  degree  of  skill,  unless  his  employer  has  notice,  before  employ- 

3  ing  him,  of  his  want  of  skill. 

Must  use  what  skill  he  has. 

Sec  1984.     An  employe  is  always  bound  to  use  what  skill 

2  he  possesses,  so  far  as  the  same  is  required    for  the   service 

3  specified. 
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What  belongs  to  employer.  ' 

Sec.  1985.     Everything  which  an  employ^  acquires  by  virtue 

2  of  his  employment,  except  the  compensation,  if  any,  which  is 

3  due  to  him  from  his  employer,  belongs  to  the  latter,  whether 

4  acquired  lawfully  or  unlawfully,  or  during  or  after  the  expira- 

5  tion  of  the  term  of  his  employment. 

Employ^  must  account  on  demand. 

Sec.  1986.     An  employe  must,  on  demand,  render  to  his 

2  employer  just  accounts  of  all  his  transactions  in  the  course  of 

3  his  service,  as  often  as  may  be  reasonable,  and  must,  without 

4  demand,  give  prompt  notice  to  his  employer  of  everything 

5  which  he  receives  for  his  account. 

Not  bound  to  deliver  without  demand. 

Sec.  1987.     An  employe  who  receives  anything  on  account 

2  of  his  employer,  in  any  capacity  other  than  that  of  a  mere 

3  servant,  is  not  bound  to  deliver  it  to  him  until  demanded,  and 

4  is  not  at  liberty  to  send  it  to  him  from  a  distance,  without 

6  demand,  in  any  mode  involving  greater  risk  than  its  retention 
6    by  the  employe  himself. 

Must  give  preference  to  employer's  business. 

Sec.  1988.     An  employe  who  has  any  business  to  transact 

2  on  his  own  account,  similar  to  that  intrusted  to  him  by  his 

3  employer,  must  always  give  the  latter  the  preference. 

Responsibility  for  substitute. 

Sec  1989.     An  employe   who  is  expressly  authorized   to 

2  *  employ  a  subatitute  is  liable  to  his  principal  only  for'  want 

3  of  ordinary  care  in  his  selection.     The  substitute  is  directly 

4  responsible  to  the  principal. 

Responsibility  for  culpable  negligence. 

Sec.  1990.     An  employe  who  is  guilty  of  a  culpable  degree 

2  of  negligence  is  liable  to  his  employer  for  the  damage  thereby 

3  caused  to  the  latter:  and  the  employer  is  liable  to  him,  if  the 

4  service  is  not  gratuitous,  for  the  value  of  such  services  only  as 

5  are  properly  rendered. 

Obligations  of  surviving  employ^. 

Sec  1991.     Where  service  is  to  be  rendered  by  two  or  more 

2  persons  jointly,  and  one  of  them  dies,  the  survivor  must  act 

3  alone,  if  the  service  to  be  rendered  is  such  as  he  can  rightly 

4  perform  without  the  aid  of  the  deceased  person,  but  not  other- 

5  wise. 


/ 
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Of  confidential  employments  defined  by  title  on  trusts. 

Sfic.  1992.    The  obligations  peculiar  to  confidential  employ- 

2    ments  are  defined  in  the  title  on  trusts. 

« 

ARTICLE    IV. 

TERMINATION  OF   SMPLOTMENT. 

Section  1996.  Employment.    How  terminated. 

1997.  Same. 

1998.  Continuance  of  service  in  certain  cases. 

1999.  Termination  at  will,  on  notice. 

2000.  Termination  by  employer  for  fault  of  employ 6. 

2001.  Termination  by  employ^  for  fault  of  employer. 

2002.  Compensation  of  employ^  dismissed  for  cause. 

2003.  Compensation  of  employ^  leaving  for  cause. 

Employment.    How  terminated. 

Sec.  1996.     Every  employment  in  which  the  power  of  the 

2  employe  is  not  coupled  with  an  interest  in  its  subject  is  ter- 

3  minated  by  notice  to  him  of : 

4  1.  The  death  of  the  employer;  or,    . 

5  2.  His  legal  incapacity  to  contract. 

Same.  , 

Sec.  1997.     Every  employment  is  terminated: 

2  1.  By  the  expiration  of  its  appointed  term; 

3  2.  By  the  extinction  of  its  subject; 

4  3.  By  the  death  of  the  employe;  or, 

5  4.  By  his  legal  incapacity  to  act  as  such.' 

Continuance  of  service  in  certain  cases. 

Sec.  1998.     An  employe,  unless  the  term  of  his  service  Jias 

2  expired,  or  unless  he  has  a  right  to  discontinue  it  at  any  time 

3  without  notice,  must  continue  his  service  after  notice  of  the 

4  death  or  incapacity  of  his  employer,  so  far  as  is  necessary  to 

5  protect  from   serious  injury  the  interests  of  the  employer's 

6  successor  in   interest,  until   a   reasonable   time   after   notice 

7  of  the  facts  has  been  communicated  to  such  successor.     The 

8  successor  must  compensate  the  employe  for  such  service  accord- 

9  ing  to  the  terms  of  the  contract  of  employment. 

Termination  at  will  on  notice. 

Sec.  1999.     An  employment  having  no  specified  term  may 

2  be  terminated  at  the  will  of  either  party,   on  notice   to  the 

3  other,  except  where  otherwise  provided  by  this  title. 

Termination  by  employer  for  fault  of  employ^. 

Sec.  2000.     An  employment,  even  for  a  specified  term,  may 
2     be  terminated  at  any  time  by  the  employer,  in  case  of  any 
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3  willful  breach  of  duty   by  the  employe  in  the  course  of  his 

4  employment,  or  in  case  of  his  habitual  neglect  of  his  duty,  or 

5  continued  incapacity  to  perform  it. 

Termination  by  employ^  for  fault  of  employer. 

Sec.  2001.     An  employment,  even  for  a  specified  term,  may 

2  be  terminated  by  the  employe  at  any  time,  in  case  of   any 

3  willful  or  permanent  breach  of  the  obligations  of  his  employer 

4  to  him  as  an  employe. 

Compensation  of  employ^  dismissed  for  caifse. 

Sec.  2002.     An   employe,   dismissed  by  his   employer    for 

2  good  cause,  is  not  entitled  to  any  compensation  for  services 

3  rendered  since  the  last  day  upon  which  a  payment  became 

4  due  to  him  under  the  contract. 

Compensation  of  employ^  leaving  for  canse. 

Sec.  2003.     An    employe    who    quits    the    service    of    his 
employer  for  good  cause  is  entitled  to  such  proportion  of  the 

3  compensation  which  would  become  due  in  case  of  full  perform- 

4  ance,  as  the  services  which  he  has  already  rendered  bear  to 

5  the  services  which  he  was  to  render  as  full  performance. 

CHAPTER  II. 

.  PARTICULAR   EMPLOYMENTS. 

Abticlx  1.  Master  and  Servant.    [2009-2016], 

II.  Agents.    [2019-2022]. 

III.  Factors.    [2026-2030]. 

IV.  Shipmasters.    [2034-2044]. 

V.    Mates  and  Seamen.    [204&-2066]. 
VI.    Ship's  Managers.    [2070-2072]. 

ARTICLE  I. 

MASTER   AND    SERVANT. 

Section  2009.  Master  and  sevant  defined. 

.     2010.  Term  of  hiring. 

2011.  Same ;    compensation,  when  due. 

2012.  Renewal  of  hiring. 

2013.  Time  of  service. 

2014.  Servant  must  deliver  receipts  to  master  without  demand. 

2015.  When  servant  may  he  discharged. 

Master  and  servant  defined. 

Sec.  2009.     A  servant  is  one  who  is  employed  to  render  per- 

2  sonal  service  to  his  employer,  otherwise  than  in  the  pursuit  of 

3  an  independent  calling,  and  who  in  such  service  remains  en- 

4  tirely  under  the  control  and  direction  of  the  latter,  who  is  called 

5  his  master. 
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Term  of  hiring. 

Sec.  2010.    A  servant  ia  presumed  to  have  been  hired  for 

2  such  length  of  time  as  the  parties  adopt  for  the  estimation  of 

3  wages.     A  hiring  at  a  yearly  I'ate  is  presumed  to  be  for  one 

4  year;  a  hiring  at  a  daily  rate,  for  one  day;  a  hiring  by  piece 

5  work,  for  no  specified  term. 

Same;  compensatioii,  when  due. 

Sec.  2011.     In  the  absence  of  any  agreement  or  custom  as  to 

2  the  term  of  service,  the  time  of  payment,  or  rate  or  value  of 

3  wages,  a  servant  is  presumed  to  be  hired  by  the  month,  at  a 

4  monthly  rate  of  reasonable  wages,  to  be  paid  when  the  service 

5  is  performed. 

Renewal  of  hiring. 

Sec.  201 2.     Where  after  the  expiration  of  an  agreement  re- 

2  specting  the  wages  and  the  term  of  service,  the  parties  continue 

3  the  relation  of  master  and  servant,  they  are  presumed  to  have 

4  renewed  the  agreement  for  the  same  wages  and  term  of  service. 

Time  of  service. 

Sec  2013."    The  entire  time  of  a  domestic  servant  belongs  to 

2  the  master;  and  the  time  of  other  servants  to  such  extent  as  is 

3  usual  in  the  business  in  which  they  serve,  not  exceeding  in 

4  any  case  ten  hours  in  the  day. 

Servant  must  deliver  receipts  to  master  without  demand. 

Sec.  2014.     A  servant  must  deliver  to  his  master,  as  soon  as 

2  with  reasonable  diligence  he  can  find  him,  everything  that  he 

3  receives  for  his  account,  without  demand;  but  he  is  not  bound, 

4  without  orders  from   his   master,   to   send   anything  to  him 

5  through  another  person. 

When  servant  may  be  discharged. 

Sec.  2015.     A  master  may  discharge  any  servant,  other  than 

2  an  apprentice,  whether  engaged  for  a  fixed  term  or  not: 

3  1.  If  he  is  guilty  of  misconduct  in  the  course  of  his  service, 

4  or  of  gross  immorality,  though  unconnected  with  the  sapae;  or, 

5  2.  If,  being  employed  about  the  person  of  the  master,  or  in 

6  a  confidential  position,  the  master  discovers  that  he  has  been 

7  guilty  of  a  misconduct,  before  or  after  the  commencement  of 

8  his  service,  of  such  a  nature  that,  if  the  master  had  known  or 

9  contemplated  it,  he  would  not  have  so  employed  him. 
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ARTICLE  II. 


AGENTS. 


Section  2019.  Agent  must  conform  to  his  authority. 

2020.  Must  keep  his  principal  informed. 

2021.  Collecting  agent  must  act  promptly. 

2022.  Responsibility  of  sub-agent. 

Agent  must  conform  to  his  authority. 

Sec.  2019.    An  agent  must  not  exceed  the  limits  of  his  actual 
2     authority,  as  defined  by  the  title  on  agency. 

Must  keep  his  principal  informed. 

Sec.  2020.     An  agent  must  use  ordinary  diligence  to  keep 
2     his  principal  informed  of  his  acts  in  the  course  of  the  agency. 

CoUection  agent  must  act  promptly. 

Sec.  2021.    An  agent  employed  to  collect  a  negotiable  instru- 

2  ment  must  collect  it  promptly,  and  take  all  measures  necessary 

3  to  charge  the  parties  thereto,  in  case  of  its  dishonor;  and,  if  it 

4  is  a  bill  of  exchange,  must  present  it  for  acceptance  with  rea- 

5  sonable  diligence. 

Responsibility  of  sub-agent. 

Sec.  2022.     A  mere  agent  of  an  agent  is  not  responsible  as 
2     such  to  the  principal  of  the  latter. 

ARTICLE  III. 

FACTORS. 

Section  2026.  Factor  defined. 

2027.  Factor  must  obey  instructions  of  principal. 

2028.  Sales  on  credit  by  factor. 

2029.  Liability  of  factor  under  guaranty  commission. 

2030.  Factor  cannot  relieve  himself  from  liability. 

Factor  defined. 

Sec.  2026.     A  factor  is  an  ^gent  who,  in  the  pursuit  of  an 

2  independent  calling,  is  employed  by  another  to  sell  property 

3  for  hftn,  and  is  vested  by  the  latter  with  the  possession  or  con- 

4  trol  of  the  property,  or  authorized  to  receive  payment  therefor 

5  from  the  purchaser. 

Factor  must  obey  instructions  of  principal. 

Sec.  2027.     A  factor  must  obey  the  instructions  of  his  prin- 

2  cipal  to  the  same  extent  as  any  other  employe,  notwithstanding 

3  any  advances  he  may  have  made  to  his  principal  upon  the 

4  property  consigned  to  him,  except  that  if  the  principal  forbids 

5  him  to  sell  at  the  market  price  he  may,  nevertheless,  sell  for 
'6    his  reimbursement,  after   giving  to  his  principal  reasonable 
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7  notice  of  his  intention  to  do  so,  and  of  the  time  and  place  of 

8  sale,  and  proceeding  in  all  respects  as  a  pledgee. 

Sales  on  credit  by  factor. 

Sec.  2028.     A  factor  may  sell  property  consigned  to  him  on 

2  such  credit  as  is  usual;  but,  having  once  agreed  with  the  pur- 

3  chaser  upon  the  term  of  credit,  may  not  extend  it. 

Liability  of  factor  under  guaranty  commission. 

Sec   2029.     A    factor  who  charges    his    principtil  with  a 

2  guaranty  commission  upon  a  sale,  thereby  assumes  absolutely 

3  to  pay  the  price  when  it  falls  due,  as  if  it  were  a  debt  of  his 

4  own,  and  not  as  a  mere  guarantor  for  the  purchaser;  but  he 

5  does  not  thereby  assume  any  additional  responsibility  for  the 

6  safety  of  his  remittance  of  the  proceeds. 

Factor  cannot  relieve  himself  from  liability. 

Sec  2030.     A  factor  who  receives  property  for  sale,  under 

2  a  general  agreement  or  usage  to  guarantee  the  sales  or  the 

3  remittance  of  the  proceeds,  cannot  relieve  himself  from  respon- 

4  sibility  therefor  without  consent  of  his  principal. 

ARTICLE  IV. 

SHIPMASTEBS. 

Section  2034.  Appointment  of.  • 

2035.  When  must  be  on  board. 

2036.  When  must  take  pilot. 

2037.  Power  of  master  over  seamen. 

2038.  Power  of  master  over  passengers. 

2039.  May  compel  surrender  of  private  stores,  when. 

2040.  When  may  abandon  ship. 

2041.  Duties  on  abandonment. 

2042.  When  must  not  trade  on  his  own  account. 

2043.  Degree  of  care  required. 

2044.  Authority  and  liability  of  as  agent. 

Appointment  of. 

Sec.  2034.    The  master  of  a  ship  is  appointed  by  the  owner, 
2     and  holds  during  his  pleasure. 

When  must  be  on  board. 

Sec.  2035.    The  master  of  a  ship  is  bound  to  be  always  on 
2     board  when  entering  or  leaving  a  port,  harbor,  or  river. 

When  must  take  pilot. 

Sec  2036.     On  entering  or  leaving  a  port,  harbor,  or  ^iver, 

2  the  master  of  a  ship  must  take  a  pilot,  if  one  offers  himself; 

3  and  while  the  pilot  is  on  board,  the  navigation  of  the  ship 

4  devolves  on  him. 
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Power  of,  over  seamen.  ' 

Sec.  2037.     The  master  of  a  ship  may  enforce  the  obedience 

2  of  the  mate  and  seamen  to  his  lawful  commands  by  confine- 

3  ment   and   other   reasonable  corporal   punishment,  not  pro- 

4  hibited  by  acts  of  congress,  being  responsible  for  the  abuse  of 

5  his  power. 

Power  of,  over  passengers. 

Sec  '2038.     The  master  of  a  ship  may  confine  any  person 

2  on  board,  during  a  voyage,  for  willful  disobedience  to  his  law- 

3  ful  commands. 

May  compel  surrender  of  private  stores,  when. 

Sec.  2039.     If,  during  a  voyage,  the  ship'at  supplies  fail,  the 

2  master,  with  the  advice  of  the  officers,  may  compel  persons 

3  who  have  private  supplies  on  board  to  surrender  them  for  the 

4  common  want,  on  payment  of  their  value,  or  giving  security 

5  therefor.  • 

When  may  abandon  ship. 

Sec  2040.  The  master  of  a  ship  must  not  abandon  it  dur- 
2    ing  the  voyage,  without  the  advice  of  the  other  officers. 

Dnties  on  abandonment. 

Sec  2041.     The  master  of  a  ship,  upon  abandoning  it,  must 

2  carry  with  him,  so  far  as  it  is  in  his  power,  the  money  and  the 

3  most  valuable  of  the  goods  on  board,  under  penalty  of  being 

4  personally  responsible.     If  the   articles  thus  taken   are  lost, 

5  from  causes  beyond  his  control,  he  is  exonerated  from  liability. 

When  must  not  trade  on  his  own  account. 

Sec  2042.    The  master  of  a  ship,  who  engages  for  a  common 

2  profit  on  the  cargo,  must  not  trade  on  his  own  account,  and  if 

3  he  does,  he  must  account  to  his  employer  for  all  profits  thus 

4  made  by  him. 

Degree  of  care  required. 

Sec  2043.     The  master  of  a  ship  must  use  great  care  and 

2  diligence  in  the  performance  of  his  duties,  and  is  responsible 

3  for  all  damage  occasioned  by  his  negligence,  however  slight. 

Authority  and  liability  of,  as  agent. 

Sec  2044.  The  authority  and  liability  of  the  master  of  a 
2  ship,  as  an  agent  for  the  owners  of  the  ship  and  cargo,  are  regu- 
8    lated  by  the  title  on  agency. 
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ARTICLE  V. 
MATB8  AND  8XAMBN. 

Section  2048.    Mate  defined. 

2049.  Seamen  defined. 

2050.  Mate  and  seamen  |bow  and  by  whom  engaged  and  dis- 

charged. 

2051.  Mate  or  seamen  not  bound  to  ship  in  nnseaworthy  vesseL 

2052.  Seamen  not  to  lose  wages  or  lien  by  agreement. 

2053.  Not  to  impair  rights  by  special  agreement  without  fair  com- 
•  pensation. 

2054.  Wages  depend  on  freightage. 

2055.  When  wages,  etc.,  begin. 

2056.  Wages,  where  voyage  is  broken  up  before  departure. 

2057.  May  be  recovered  on  wrongful  discharge. 

2058.  When  lost  by  wreck. 

2059.  Certificate  of  officer  presumptive  evidence  of  what. 
2b60.    Disabled  mate  or  seamen,  wages,  etc.,  of. 

2061.  Same ;  maintenance  of. 

2062.  Death  of  mate  or  seamen,  who  entitled  to  wages. 

2063.  Desertion  or  justifiable  discharge  forfeits  wages. 

2064.  Mate  or  seamen  cannot  ship  goods. 
2066.  Law  governing -officers  and  seamen. 

Mate  defined. 

Sec.  2048.    The  mate  of  a  ship  is  the  oflScer  next  in  rank  to 

2  the  master,  and  in  case  of  the  master's  disability,  he  must  take 

3  his  place.     By  so  doing  he  does  not  lose  any  of  his  rights  as 

4  mate. 

Seamen  defined. 

Sec.  2049.     All  persons  employed  in  the  navigation  of  a  ship, 

2  or  upon  a  voyage,  other  than  the  master  and  mate,  are  to  be 

3  deemed  seamen  within  the  provisions  of  this  code. 

Mate  and  seamen,  how  and  by  whom  engaged  and  discharged. 

Sec.  2050.    The  mate  and  seamen  of  a  ship  are  engaged  by 

2  the  master,  and  may  be  discharged  by  him  at  any  period  of  the 

3  voyage,  for  willful  and  persistent  disobedience  or  gross  dis- 

4  qualification,  but  cannot  otherwise  be  discharged  before  the 
6    termination  of  the  voyage. 

Mate  or  seamen  not  bound  to  ship  in  unseaworthy  vessel. 

Sec  2051.     A  mate  or  seaman  is  not  bound  to  go  to  sea  in  a 

2  vessel  that  is  not  seaworthy;  and  if  there  is  reasonable  doubt 

3  of  its  seaworthiness,  he  may  refuse  to  proceed  until  a  proper 

4  survey  has  been  had. 

Seamen  not  to  lose  wages  or  1  en  by  agreement. 

Sec  2052.     A  seaman  connot,  by  reason  of  any  agreement, 

2  be  deprived  of  his  lien  upon  the  ship,  or  of  any  remedy  for  the 

3  recovery  of  his  wages  to  which  he  would  otherwise  have  been 
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4  entitled.     Any  stipulation  by  which  he  consents  to  abandon 

6  his  right  to  wages  in  case  of  the  loss  of  the  ship,  or  to  abandon 

6  any  right  he  may  have  or  obtain  in  the  nature  of  salvage,  is 

7  void. 

Not  to  impair  rights  by  special  agreement  without  fair  compensation. 

Sec.  2053.     No  special  agreement  entered  into  by  a  seaman 

2  can  impair  any  of  his  rights,  or  add  to  any  of  his  obligations, 

3  as  defined  by  law,  unless  heTuUy  understands  the  effect  of  the 

4  agreement,  and  receives  a  fair  compensation  therefor. 

Wages  depend  on  freightage. 

Sec.  2054.     Except  as  hereinafter  provided,  the  wages  of  sea- 

2  men  are  due  when,  and  so  far  only  as,  freightage  is  earned, 

3  unless,  the  loss  of  freightage  is  owing  to  the  fault  of  the  owner 

4  or  master. 

When  wages  etc.,  begin. 

Sec.  2055.     The  right  of  a  mate  or  seaman  to  wages  and  pro- 

2  visions  begins  either  from  the  time  he  begins  work,  or  from  the 

3  time  specified  in  the  agreement  for  his  beginning  work,  or  from 

4  his  presence  on  board,  whichever  first  happens. 

Wages,  where  voyage  is  broken  up  before  departure. 

Sec  2056.     Where  a  voyage  is  broken  up  before  departure 
2     of  the  ghip,  the  seamen  must  be  paid  for  the  time  they  have 

5  served,  and  may  retain  for  their  indemnity  such  advances  as 

4  they  have  received. 

May  be  recovered  on  wrongful  discharge. 

Sec.  2057.     When  a  mate  or  seaman  is  wrongfully  discharged, 
2    or  is  driven  to  leave  the  ship  by  the  cruelty  of  the  master  on 

5  the  voyage,  it  is  then  ended  with  respect  to  him,  and  he  may 

4  thereupon  recover  his  full  wages. 

When  not  lost  by  wreck. 

Sec  2058.    In  case  of  loss  or  wreck  of  the  ship,  a  seaman  is 

2  entitled  to  his  wages  up  to  the  time  of  the  loss  or  wreck, 

5  whether  freightage  has  been  earned  or  not,  if  he  exerts  himself 
4     to  the  utmost  to  save  ship,  cargo,  and  stores. 

Certificate  of  officer  presumptive  evidence  of  what. 

Sec  2059.     A  certificate  from  the  master  or  chief  surviving 
12     ofiicer  of  a  ship,  to  the  effect  that  a  seaman  exerted  himself  to 

3  the  utmost  to  save  the  ship,  cargo,  and  stores,  is  presumptive 

4  evidence  of  the  fact. 
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Disabled  mate  or  seamaD,  wages,  etc.,  of. 

Sec.  2060.     Where  a  mate  or  seaman  is  prevented  from  ren- 

2  dering  service  by  illness  or  injury,  incurred  without  his  faulty 

3  in  the  discharge  of  his  duty  on  the  voyage,  or  by  being  wrong- 

4  fully  discharged,  or  by  a  capture  of  the  ship,  he  is  entitled  to 

5  wages,  notwithstanding;  but  in  case  of  a  capture,  a  ratable  de- 

6  duction  for  salvage  is  to  be  made. 

Same ;  maintenance  of,  during  voyage. 

Sec.  2061.     If  a  mate  or  seaman  becomes  sick  or  disabled 

2  during  the  voyage  without  his  fault,  the  expense  of  furnishing 

3  him  with  suitable  medical  advice,  medicine,  attendance,  and 

4  other  provision  for  his  wants,  must  be  borne  by  the  ship  till 

5  the  clpse  of  the  voyage. 

Death  of  mate  or  seaman,  who  entitled  to  wages. 

Sec  2062.     If  a  mate  or  seaman  dies  during  the  voyage, 

2  his  personal  representatives  are  entitled  to  his  wages  to  the 

3  time  of  his  death,  if  he  would  have  been  entitled  to*  them  had 

4  he  lived  to  the  end  of  the  voyage. 

Desertion  or  justifiable  discharge  forfeits  wages. 

Sec.  2063.     Desertion  of  the  ship  without  cause,  or  a  justi- 

2  fiable  discharge  by  the  master  during  the  voyage,  for  miscon- 

3  duct,  or  a  theft  of  any  part  of  the  cargo  or  appurtenances  of 

4  the  ship,  or  a  willful  injury  thereto  or  to  the  ship,  forfeits  all 

5  wages  due  for  the  voyage  to  a  mate  or  seaman  thus  in  fault. 

Mate  or  seaman  cannot  ship  goods. 

Sec.  2064.     A  mate  or  seaman  may  hot,  under  any  pretext, 

2  ship  goods  on  his  own  account  without  permission  from  the 

3  master. 

Sec  2065.     Omitted, 

CoMMissioNBRs'  NoTB  *.  By  an  act  approved  March  30, 1874  (  Amendments 
1873-74,  247),  the  preceding  section  was  repealed,  and  for  that  reason  the 
same  is  here  omitted: 

Law  governing  officers  and  seamen. 

Sec.  2066.    The  shipment  of  oflScers  and  seamen,  and'  their 
2    rights  and  duties,  are  further  regulated  by  acts  of  congress. 

ARTICLE  VI. 

ship's  managers. 

Section  2070.    Manager  defined. 

2071.  Duties  of. 

2072.  Managing  owner  no  right  to  compensation^ 
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Manager  defined. 

Sec.  2070.     The  general  agent  for  the  owners,  in  respect  to 

2  the  care  6f  a  ship  and  freight,  is  called  the  manager.     If  he  is 

3  a  part  owner,  he  is  also  called  the  managing  owner. 

Dnties  of. 

Sec.  2071.     Unless  otherwise  directed,  it  is  the  duty  of  the 

2  manager  of  a  ship  to  provide  for  the  complete  seaworthiness  of 

3  a  ship;  to  take  care  of  it  in  port;  to  see  that  it  is  provided  with 

4  necessary  papers,  with  a  proper  master,  mate,  and  crew,  and 

5  supplies  of  provisions  and  stores. 

Managing  owner  no  riglit  to  compensation. 

Sec  2072.     A  managing  owner  is  presumed  to  have  no  right 
2    to  compensation  for  his  own  services. 

CHAPTER  III. 

service  without  employment. 

Section  2078.    Voluntary  interference  with  property. 

2079.    Salvage  defined.    Lien  for,  and  who  entitled  to. 

Voluntary  interference  with  property. 

Sec.  2078.     One  who  officiously,  and  without  the  consent  of 

2  the  real  or  apparent  owner  of  a  thing,  takes  it  into  his  posses- 

3  sion  for  the  purpose  of  rendering  a  service  about  it,  must  com- 

4  plete  such  service,  and  use  ordinary  care,  diligence,  and  reason- 

5  able  skill  about  the  same.     He  is  not  entitled  to  any  compensa- 

6  tion  for  his  service  or  expenses,  except  that  he  may  deduct 

7  actual  and  necessary  expenses  incurred  by  him  about  such 

8  service  from  any  profits. which  his  service  has  caused  the  thing 

9  to  acquire  for  its  owner,  and  must  account  to  the  owner  for  the 
10  residue. 

Salvage  defined.    Lien  for,  and  who  entitled  to. 

Sec.  2079.     Any  person,  other  than  the  master,  mate,  or  a 

2  seaDCian  thereof,  who  rescues  a  ship,  her  appurtenances,  or  cargo, 

3  from  danger,  is  entitled  to  a  reasonable  compensation  therefor, 

4  to  be  paid  out  of  the  property  saved.     He  has  a  lien  for  such 

5  claim,  which  is  regulated  by  the  title  on  liens;  but  no  claim 

6  for  salvage,  as  such,  can  accrue  against  any  vessel,  or  her 

7  freight  or  cargo,  in  favor  of  the  owners,  officers,  or  crew  of 

8  another  vessel  belonging  to  the  same  owners;  but  the  actual 

9  cost  at  the  time  of  the  services  rendered^  by  one  such  vessel  to 

10  another,  when  in  distress,  are  payable  through  a  general  aver- 

11  age  contribution  on  the  property  saved. 
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TITLE  VII. 

.    CARRIAGE. 

Chapter  I.  Carriage  in  General.     [2085-2090.] 

II.  Carriage  op  Persons.     [2100-2104.] 

III.  Carriage  of  Property.     [2110-2155.] 

IV.  Carriage  of  Messages.     [2161.] 
V.  Common  Carriers.     [2168-2209.] 

CHAPTER  I. 

CARRIAGE   IN   GENERAL. 

Section  2085.  Contract  of,  defined. 

2086.  Different  kinds  of .  ' 

2087.  Marine  and  inland  carriers  defined. 

2088.  Carriers  by  sea,  governed  by  acts  of  congress. 

2089.  Obligations  of  gratuitous  carriers. 

2090.  Obligations  of  gratuitous  carrier  who  hasbegun  to  carry. 

Contract  of,  defined. 

Sec.  2085.     The  contract  of  carriage  is  a  contract  for  the  con- 

2  veyance  of  property,  persons,  or  messages,  from  one  place  to  an- 

3  other. 

Different  kinds  of. 

Sec.  2086.     Carriage  is  either: 

2  1.  Inland;  or, 

3  2.  Marine. 

Marine  and  inland  carriers  defined. 

Seg.  2087.     Carriers  Upon  the  ocean  and  upon  arms  of  the 
2     sea  are  marine  carriers.     All  others  are  inland  carriers. 

Carriers  by  sea,  governed  by  acts  of  congress. 

Sec.  2088.     Rights  and  duties  peculiar  to  carriers  by  sea  are 
2     defined  by  acts  of  congress. 

Obligations  of  gratuitous  carriers. 

Sec.  2089.     Carriers  without  reward  are  subject  to  the  same 

2  rules  as  employes  without  reward,  except  so  far  as  is  otherwise 

3  provided  by  this  title. 

Obligations  of  gratuitous  carrier  who  has  begun  to  carry. 

Sec.  2090.     A  carrier  without  reward,  who  has  begun  to  per- 

2  form  his  undertaking,  must  complete  it  in  like  manner  as  if  he 

3  had  received  a  reward,  unless  he  restores  the  person  or  thing 

4  carried  to  as  favorable  a  position  as  before  he  commenced  the 

5  carriage. 
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CHAPTER  11.^ 

CARRIAGE   OF   PERSONS. 

Abticlb  I.    Gbatuitous  Carbiaob.    [2096.] 

II.    Carriaob  for  Reward.    [2100-2104.]    * 

ARTICLE  I. 

*  '  OBATUITOUS  CABBIAGB  OF  PBB80NS. 

Section  2096.    Degree  of  care  required. 
Degree  of  care  required.  ^    ^ 

Sec.  2096.  A  carrier  of  persons  without  reward  must  use 
2     ordinary  care  and  diligence  for  their  safe  carriage. 

ARTICLE  II. 

CARBIAOB  FOB  BBWABD. 

Section  2100.  Duties  of  carrier,  generally. 

210^.  Same ;  as  to  vehicles. 

2102.  Same. 

2103.  Same ;  as  to  treatment  of  passengers. 

2104.  Same ;  as  to  rate  x)f  speed,  delays,  and  route. 

Duties  of  carrier,  generally. 

Sec.  2100.  A  carrier  of  persons  for  reward  must  use  the 
2  utmost  care  and  diligence  for  their  safe  carriage,  must  provide 
8  everything  necessary  for  that  purpose,  and  must  exercise  to 
4    that  end  a  reasonable  degree  of  skill. 

Same ;  as  to  vehicles. 

Sec.  2101.     A  carrier  of  persons  for  reward  is  bound  to 

2  provide  vehicles  safe  and  fit  for  the  purposes  to  which  they  are 

3  put,  and  is  not  excused  for  default  in  this  respect  by  any 

4  degree  of  care. 

Same. 

Sec  2102.  A  carrier  of  persons  for  reward  must  not  over- 
2     crowd  or  overload  his  vehicle. 

Same ;  as  to  treatment  of  passengers. 

Sec.  2103.     A  carrier  of  persons  for  reward  must  give  to 

2  passengers  all  such  accommodations  as   are   reasonable  and 

3  usual,  and  must  treat  them  with  civility,  and  give  them  a 

4  reasonable  degree  of  attention. 

Same ;  as  to  rate  of  speed,  delays,  and  route. 

Sec.  2104.     A  carrier  of  persons  for  reward  must  travel  at  a 

2  reasonable  rate  of  speed,  and  without  any  unreasonable  delay, 

3  or  deviation  from  his  proper  route. 
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CHAPTER   III. 

CARRIAGE   OF   PROPERTY. 

Article  I.    Gbnvral  Definitions.    [2110.] 

II.    Obligations  of  the  Cabrieb.    [2114-2122.] 
III.    Bill  of  Lading.    [2126-2132.] 
IV."  Freightage.    [2136-2144.] 
V.    General  Average.    [2148-2156.] 

ARTICLE   1. 

GENERAL    DEFINITIONS. 

Section  2110.    Freight,  freightage,  consignor,  and  consignee,  defined. 

Freight,  freightage,  consignor,  and  consignee,  defined. 

Sec.  2110.     Property  carried  is  called  freight;  the  reward,  if 

2  any,  to  be  paid  for  its  carriage  is  called  freightage;  the  person 

3  who  delivers  the  freight  to  the  carrier  is  called  the  consignor; 

4  and  the  person  to  whom  it  is  to  be  delivered  is  called  the  con- 

5  signee. 

ARTICLE    II. 

OBLIGATIONS  OF  THE    CARRIER. 

Section  2114.  Degree  of  care  required  of  carriers  for  and  without  reward. 

2115.  Must  ohey  directions,  to  what  extent. 

2116.  Conflict  of  orders. 

2117.  Marine  carriers,  duties  as  to  stowage,  deviation,  etc. 

2118.  Delivery  of  freight. 

2119.  Place  of  delivery, 

2120.  Ohligations  of  carrier  when  freight  not  delivered  to  con- 

signee. 
212L    How  carrier  may  terminate  his  liability. 

Degree  of  care  required  of  carriers  for  and  without  reward. 

Sec  2114.     A  carrier  of  property  for  reward  must  use  at  least 

2  ordinary  care  and  diligence  in  the  performance  of  all  his  duties. 

3  A  carrier  without  reward  must  use  at  least  slight  care  and 

4  diligence. 

Must  obey  directions,  to  what  extent. 

Sec.  2115.     A  carrier  mu^t  comply  with  the  directions  of  the 

2  consignor  or  consignee  to  the  same  extent  that  an  employe  is 

3  bound  to  comply  with  those  of  his  employer. 

Conflict  of  orders. 

Sec  2116.  When  the  directions  of  a  consignor  and  con- 
2  signee  are  conflicting,  the  carrier  must  comply  with  those  of 
•3    the  consignor  in  respect  to  all  matters  except  the  delivery  of 

4  the  freight,  as  to  which  he  must  comply  with  the  directions  of 

5  the  consignee,  unless  the  consignor  has  specially  forbidden  the 
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6  carrier  to  receive  orders  from  the  consignee  inconsistent  with 

7  his  own. 

jViarine  carriers,  duty  as  to  stowage,  deviation,  etc. 
Sec.  2117.     A  marine  carrier  must  not  stow  freight  upon  the 
^     deck  during  the  voyage,  except  where  it  is  usual  to  do  so,  nor 

3  make  any  improper  deviation  from  or  delay  in  the  voyage,  nor 

4  do  any  other  unnecessary  act  which  would  avoid  an  insur- 

5  ance  in  the  usual  form  upon  the  freight. 

Delivery  of  freight. 

Sec.  2118.     A  carrier  of  property  must  deliver  it  to  the  con- 

2  signee,  at  the  place  to  which  it  is  addressed,  in  the  manner 

3  usual  at  that  place.  * 

Place  of  delivery. 

Sec.  2119.     If  there  is  no  usage  to  the  contrary  at  the  place 
12     of  delivery,  freight  must  be  delivered  as  follows: 

3  1.  If  carried  upon  a  railway  owned  or  managed  by  the  car- 

4  rier,  it  may  be  delivered  at  the  station  nearest  to  the  place  to 

6  which  it  is  addressed; 

€  2.  If  carried  by  sea   from  a  foreign   country,   it  may   be 

7  delivered  at  the  wharf  where  the  ship  moors,  within  a  reason- 

8  able  distance  from  the  place  of  address;  or,  if  there  is  no  wharf, 

9  on  board  a  lighter  alongside  the  ship;  or, 

10  3.  In  other  cases,  it  must  be  delivered  to  the  consignee  or 

11  his  agent,  personally,  if  either  can,  with  reasonable  diligence, 

12  be  found. 

Obligations  of  carrier  when  freight  not  delivered  to  consignee. 

Sec.  2120.    If,  for  any  reason,  a  carrier  does  not  deliver 

2  freight  to  the  consignee  or  his  agent,  personally,  he  must  give 

3  notice  to  the  consignee  of  its  g,rrival,  and  keep  the  same  in 

4  safety  upon  his  responsibility  as  a  warehouseman,  until  the 

5  consignee  has  had  a  reasonable  time  to   remove  it.     If  the 

6  place  of  residence  or  business  of  the  consignee  be  unknown  to 

7  the  carrier,  he  may  give  the  notice  by  letter  dropped  in  the 

8  nearest  post  office. 

How  carrier  may  terminate  his  liability. 

Sec.  2121.     If    a  consignee  does   not  accept   and   remove 

2  freight  within  a  reasonable  time  after  the  carrier  has  fulfilled 

3  his  obligation  to  deliver,  or  duly  ofiered  to  fulfill  the  same,  the 

4  carrier  may  exonerate  himself  from  further  liability  by  plac- 

5  ing  the  freight  in  a  suitable  warehouse,  on  storage,  on  account 

6  of  the  consignee,  and  giving  notice  thereof  to  him. 

26— cc 


402  REPORT   OF  CODE  COMMISSIONERS. 

Sec.  2122.     Omitted. 

G0MMIS810NBB8'  Note  :  By  an  act  approved  March  30,  1874  (Amendments 
1873-74,  248),  the  preceding  section  was  repei^led,  and  for  that  reason  the 
same  has  been  here  omitted. 

ARTICLE   III. 

BILL  OF  LADINO. 

Sectton  2126.  Bill  of  lading  defined. 

2127.  Bill  of  lading  negotiable. 

2128.  Same. 

2129.  Effect  of  bill  of  lading  on  rights,  etc,  of  carrier. 

2130.  Bills  of  lading  to  be  given  to  consignor. 

2131.  Carrier  exonerated  by  delivery  according  to  bill  of  lading. 

2132.  Carrier  may  demand  surrender  of  bill  of    lading  before 

delivery. 

Bill  of  lading  defined.  * 

Sec.  2126.     A  bill  of  lading  is  an  instrument  in  writing, 

2  signed  by  a  carrier  or  his  agent,  describing  the  freight  so  as  to 

3  identify  it,  stating  the  name  of  the  consignor,  the  terms  of  the 

4  contract  for    carriage,   and   agreeing  or    directing    that    the 

5  freight  be  delivered  to  the  order  or  assigns  of  a  specified  person 

6  at  a  specified  place. 

Bill  of  lading  negotiable. 

Sec  2127.     All  the  title  to  the  freight  which  the  first  holder 

2  of  a  bill  of  lading  had  when  he  received  it,  passes  to  every 

3  subsequent  indorsee  thereof  in  good  faith  and  for  value,  in  the 

4  ordinary  course  of  business,  with  like  effect  and  in  like  man- 

5  ner  as  in  the  case  of  a  bill  of  exchange. 

Same.  ^ 

Sec  2128.     When  a  bill  of  lading  is  made  to  "bearer,"  or 

2  in  equivalent  terms,  a  simple  transfer  thereof,  by  delivery, 

3  conveys  the  same  title  as  an  indorsement. 

Effect  of  bill  of  lading  on  rights,  etc.,  of  carrier. 

Sec  2129.     A  bill  of    lading  does  not  alter  the   rights  or 

2  obligations  of  the  carrier,  as  defined  in  this  chapter,  unless  it 

3  is  plainly  inconsistent  therewith.   • 

Bills  of  lading  to  be  given  to  consignor. 

Sec  2130.    A  carrier  must   subscribe   and   deliver  to  the 

2  consignor,   on   demand,   any   reasonable   number  of  bills  of 

3  lading,  of  the  same  tenor,  expressing  truly  the  original  con- 

4  tract  for  carriage;  and  if  he  refuses  to  do  so,  the  consignor  may 

5  take  the  freight  from  him,  and  recover  from  him,  besides,  all 

6  damage  thereby  occasioned. 
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Carrier  exonerated  by  delivery  according  to  bill  of  lading. 

Sec.  2131.     A  carrier  is  exonerated  from  liability  for  freight 

2  by  delivery  'thereof,  in  good  faith,  to  any  holder  of  a  bill  of 

3  lading  therefor,  properly  indorsed,  or  made  in  favor  of  the 

4  bearer. 

Carrier  may  demand  surrender  of  bill  of  lading  before  delivery. 

Sec.  2132.     When  a  carrieJr  has  given  a  bill  of  lading,  or 

2  other  instrument  substantially  equivalent  thereto,  he  may  re- 

3  quire  its  surrender,  or  a  reasonable  indemnity  against  claims 

4  thereon,  before  delivering  the  freight. 


ARTICLE  IV. 

FBEIQHTAaE. 

Section  2136. 

When  freightage  is  to  be  paid. 

2137. 

Consignor,  when  liable  for  freightage. 

2138. 

Consignee,  when  liable.  ^ 

2139. 

Natural  increase  of  freight 

2140. 

Apportionment  by  contract. 

2141. 

Same. 

2142. 

Apportionment  according  to  distance. 

2143. 

Freight  carried  further  than  agreed,  etc. 

2144.    Lien  of  carrier  for  freightage,  how  enforced. 
When  freightage  is  to  be  paid. 

Sec.  2136.     A  carrier  may  require  his  freightage  to  be  paid 

2  upon  his  receiving  the  freight;  but  if   he   does  not  demand 

3  it  then,  he  cannot  until  he  is  ready  to  deliver  the  freight  to  the 

4  consignee. 

Consignor,  when  liable  for  freightage. 

Sec.  2137.     The  consignor  of  freight  is  presumed  to  be  liable 

2  for  the  freightage,  but  if  the  contract  between  him  and  the 

3  carrier  provides  that  the  consignee  shall  pay  it,  and  the  carrier 

4  allows  the  consignee  to  take  the  freight,  he  cannot  afterwards 

5  recover  the  freightage  from  the  consignor. 

Consignee,  when  liable. 

Sec.  2138.     The  consignee  of  freight  is  liable  for  the  freight- 

2  age,  if  he  accepts  the  freight  with  notice  of  the  intention  of  the 

3  consignor  that  he  should  pay  it. 

Natural  increase  of  freight. 

Sec.  2139.     No  freightage  can  be  charged  upon  the  natural 
2    increase  of  freight. 

Apportionment  by  contract. 

Sec.  2140.     If  freightage  is  apportioned  by  a  bill  of  lading 
2     or  other  contract  made  between  a  consignor  and  carrier,  the 
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I  8    carrier  is  entitled  to  payment,  according  to  the  apportionment, 

4    for  so  much  as  he  delivers. 

;  Same.                                 * 

I  Sec.  2141.     If  a  part  of  the  freight  is  accepted  by  a  con- 

2  signee,  without  a  specific  objection  that  the  rest  is  not  deliv- 

3  ered,  the  freightage  ulust  be  apportioned  and  paid  as  to  that 

4  part,  though  not  apportioned  in  the  original  contract. 

Apportionment  according  to  distance. 

Sec.  2142.    If  a  consignee  voluntarily  receives  freight  at  a 

2  place  short  of  the  one  appointed  for  delivery,  the  carrier   is 

3  entitled  to  a  just  proportion  of  the  freightage,  according  to  dis- 

4  tance.     If  the  carrier,  being  ready  and  willing,  offers  to  com- 

5  plete  the  transit,  he  is  entitled  to  the  full  freightage.     If  he 

6  does  not  thus  offer  completion,  and  the  consignee  receives  the 

7  freight  only  from  necessity,  the  carrier  is  not  entitled  to  any 

8  freightage. 

Freight  carried  farther  than  agreed,  etc. 

Sec.  2143.    If  freight  is  carried  further,  or   more  expedi- 

2  tiously,  than  was  agreed  upon  by  the  parties,  the  carrier  is  not 

3  entitled   to   additional   compensation,   and   cannot  refuse   to 

4  deliver  it,  on  the  demand  of  the  consignee,  at  the  place  and 

5  time  of  its  arrival. 

Lien  of  carrier  for  freightage,  how  enforced. 

Sec.  2144.     A  carrier  ha's  a  lien  for  freightage  which  may 

2  be  enforced   as  provided   by   section   1856,   which  is  hereby 

3  made  applicable  hereto. 

GoMtfissiONEBS'  Note:  Under  section  2144  at  present  no  method  is  pro- 
vided wherehy  the  lien  can  he  enforced.  The  amendment  makes  provision 
therefor. 

ARTICLE  V. 

QENEBAL  AVBBAOE. 

Section  2148.  Jettison  and  general  average  defined. 

2149.  Order  of  jettison. 

2160.  By  whom  made. 

2151.  Loss,  how  borne. 

-  2152.  General  average  loss,  how  adjusted. 

2153.  Values,  how  ascertained. 

2154.  Things  stowed  on  deck. 

2155.  Application  of  the  foregoing  rules. 

Jettison  and  general  average  defined. 

Sec.  2148.     A   carrier   by   water    may,   when    in    case    of 

2  extreme  peril  it  is  necessary  for  the  safety  of  the  ship  or  cargo, 

3  throw  overboard,  or  otherwise  sacrifice,  any  or  all  the  cargo  or 
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4  appurtenances  of  the  ship.     Throwing  property  overboard  for 

5  such  purpose  is  called  jettison,  atid  the  loss  incurred  thereby 

6  is.  called  a  general  average  loss. 

Order  of  jettison. 

Sec.  2149.     A  jettison  must  begin  with  the  most  bulky  and 
2    least  valuable  articles,  so  far  as  possible. 

By  whom  made. 

Sec.  2150.     A  jettison  can  be  made  only  by  authority  of  the 

2  master  of  the  ship,  except  in  case  of  his  disability,  or  of  an 

3  overruling  necessity,   when   it  may  be  made  by  any  other 

4  person. 

Loss,  how  borne. 

Sec.  2151.     The  loss  incurred  by  a  jettison,  when  lawfully 

2  made,  must  be  borne  in  due  proportion  by  all  that  part  of  the 

3  ship,  appurtenances,  freightage,  and  cargo  for  the  benefit  of 

4  which  the  sacrifice  is  made,  as  well  as  by  the  owner  of  the 
6     thing  sacrificed. 

General  average  loss,  how  adjusted. 

Sec.  2152.    The  proportions  in  which  a  general  average  loss 

2  is  to  be  borne  must  be  ascertained  by  an  adjustment,  in  which 

3  the  owner  of  each  separate  interest  is  to  be  charged  with  such 

4  proportion  of  the  value  of  the  thing  lost  as  the  value  of  his 

5  part  of.  the  property  affected  bears  to  the  value  of  the  whole. 

6  But  an  adjustment  made  at  the  end  of  the  voyage,  if  valid 

7  there,  is  valid  everywhere. 

Values,  how  ascertained. 

Sec.  2153.    In  estimating  values  for  the  purpose  of  a  gen- 

2  eral  average,  the  ship  and  appurtenances  must  be  valued  as  at 

3  the  end  of  the  voyage,  the  freightage  at  one  half  the  amount  due 

4  on  delivery,  and  the  cargo  as  at  the  time  and  place  o^  its  dis- 

5  charge;  adding,  in  each  case,  the  amount  made  good  by  con- 

6  tribution. 

Things  stowed  on  deck. 

Sec.  2154.     The  owner  of  things  stowed  on  deck,  in  case  of 

2  their  jettison,  is  entitled  to   the  benefit  of  a  general  average 

3  contribution  only  in  case  it  is  usual  to  stow  such  things  on 

4  deck  upon  such  a  voyage. 

Application  of  the  foregoing  rules. 

Sec  2155.     The  rules  herein  stated  concerning  jettison  are 
2     equally  applicable  to  every  other  voluntary  sacrifice  of  prop- 
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3  erty  on  a  ship,  or  expense  necessarily  incurred  for  the  preser- 

4  vation  of  the  ship  and  cargo  from  extraordinary  perils. 

CHAPTER  IV. 

CARRIAGE   OF   MESSAGES. 

Section  216L    Obligations  of  carrier  of  messages.  # 
2162.    Degree  of  cate  and  diligence  required^ 

Obligations  of  carrier  of  messages. 

Sec.  2161.     A  carrier  of  messages  for  reward,  other  than  by 

2  telegraph  or  telephone,  must  deliver  them   at  the  place  to 

3  which  they  are  addressed,  or  to  the  person  for  whom  they  are 

4  intended.     Such  carrier,  by  telegraph  or  telephone,  must  de- 

5  liver  them   at  such  place  and  to  such  person,  provided  the 

6  place  of  address,  or  the  person  for  whom  they  are  intended,  is 

7  within  a  distance  of  two  miles  from  the  main  office  of  the  car- 

8  rier  in  the  city  or  town  to  which  the  messages  are  transmitted, 

9  and  the  carrier  is  not  required,  in  making  the  delivery,  to  pay 

10  on  hife  route  toll  or  ferriage;  but  for  any  distance  beyond  one 

11  mile  from  such  office,  compensation  may  be  charged  for  a  mes- 

12  senger  employed  by  the  carrier. 

Commissioners'  Note  :  The  amendment  to  this  section  consists  in  adding 
the  word  "telephone " after  the  word  "telegraph  "  where  it  occurs.  The  sec- 
tion was  intended  to  include  all  carriers  of  messages  for  reward,  hence  the 
telephone,  which  has  been  brought  into  use  since  the  adoption  of  the  section, 
has  been  here  included. 

Degree  of  care  and  diligence  required. 

Sec.  2162.    A  carrier  of  messages  for  reward  must  use  great 
2    care  and  diligence  in  the  transmission  and  delivery  of  messages. 

CHAPTER  V. 

COMMON  CARRIERS. 

Abticle  I.  Common  Cabbiebs  in  Gbnbbal.    [2168-2177.] 

II.  Common  Cabbiebs  of  Psbsons.    [2180-2191.] 

III.  Common  (^abbiebs  of  Pbopebty.    [2194-2204.] 

IV.  Common  Cabbiebs  of  Messages.    [2207-2209.] 

ARTICLE  I. 

COMMON  CABBIEBS  IN   GENEBAL. 

Section  2168.  Common  carrier  defined. 

2169.  Obligation  to  accept  freight. 

2170.  Obligation  not  to  give  preference. 

2171.  What  preferences  he  must  give. 

2172.  Starting. 
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Section  2173.  Compensation. 

2174.  Obligations  of  carrier  altered  only  by  agreement. 

2175.  Certain  agreements  void. 

2176.  Effect  of  written  contract. 

2177.  When  not  liable  for  loss. 

Common  carrier  defined. 

Sec.  2168.     Every  one  who  ofifers  to  the  public  to  carry  per- 

2  sons,  property,  or  messages,  excepting  only  telegraphic  or  tele- 

3  phonic  messages,  is  a  coinmon  carrier  of  whatever  he  thus 

4  oflfers  to  carry. 

Commissioners'  Notb  :  See  note  to  section  2161. 
Obligation  to  accept  freight. 

Sec.  2169.     A  common  carrier  must,  if  able  to  do  so,  accept 

2  and  carry  whatever  is  offered  to  him,  at  a  reasonable  time  and 

3  place,  of  a  kind  that  he  undertakes  or  is  accustomed  to  carry. 

Obligation  not  to  give  preference. 
Sec.  2170.     A  common  carrier  must  not  give  preference,  in 

2  time,  price,  or  otherwise,  to  one  person  over  another. 

What  preferences  he  must  give. 

Sec.  2171.     A  common  carrier  must  always  give  a  preference 
g     in  time,  and  may  give  a  preference^  in  price,  to  the  United 

3  States  and  to  this  state. 

Starting. 

Sec.  2172.     Every  common  carrier  of  passengers  by  railroad, 

2  or  by  vessel  plying  upon  waters  lying  wholly  within  this  state, 

3  shall  establish  a  schedule  time  for  the  starting  of  trains  or  ves- 

4  sels,  from  their  respective  stations  or  wharves,  of  which  public 

5  notice  shall  be  given,  and  shall,  weather  permitting,  except  in 

6  case  of  accident  or  detention  caused  by  connecting  lines,  start 

7  their  said  trains  or  vessels  at  or  within  ten  minutes  after  the 

8  schedule  time  so  established  and  notice  given,  under  a  penalty 

9  of  two  hundred  and  fifty  dollars  for  each  neglect  so  to  do,  to  be 
IX)  recovered  by  action  before  any  court  of  competent  jurisdiction, 

11  upon  complaint  filed  by  the  district  attorney  of  the  county  in 

12  the  name  of  the  people,  and  paid  into  the  common  school  fund 

13  of  said  county. 

Commissioners'  Notb  :  Section  2172  should  be  amended  by  striking  out 
said  section  and  inserting  all  after  and  including  the  word  "every,"  where  it 
first  occurs,  in  section  2170,  in  lieu  of  section  2172,  where  it  properly  belongs, 
and  where  the  legislature,  evidently  by  mistake,  failed  to  place.it. 

T 

Compensation.        • 

Sec  2173.     A  common  carrier  is  entitled  to  a  reasonable 
2    coiapensation  and  no  more,  which  he  may  require  to  be  paid 
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3  in  advance.    If  payment  thereof  is  refused,  he  may  refuse  to 

4  carry. 

Obligations  of  carrier  altered  only  by  agreement. 

Sec.  2174.     The  obligations  of  a  common  carrier  cannot  be 

2  limited  by  general  notice  on  his  part,  but  may  be  limited  by 

3  ^  special  contract. 

Certain  agreements  void. 

Sec.  2175.     A  common  carrier  cannot  be  exonerated,  by  any 

2  agreement  made  in  anticipation  thereof,  from  liability  for  the 

3  gross  negligence,   fraud,   or  willful  wrong  of  himself  or  his 

4  servants. 

Effect  of  written  contract. 

Sec  2176.     A  passenger,  consignor,  or  consignee,  by  accept- 

2  ing  a  ticket,  bill  of  lading,  or  written  contract  for  carriage^ 

3  with  a  knowledge  of  its  terms,  assents  to  the  rate  of  hire,  the 

4  time,  place,  and  manner  of  delivery  therein  stated;  and  also- 

5  to  the  limitation  stated  therein  upon  the  amount  of  the  car- 

6  rier's  liability  in  case  property  carried  in  packages,  trunks,  or 

7  boxes,  is  lost  or  injured,  when  the  value  of  such  property  i& 

8  not  named;  and  alsQ  to  the  limitation  stated  therein  to  the  car- 

9  rier's  liability  for  loss  or  injury  to  live  animals  carried.     But 

10  his  assent  to  any  other  modification  of  the  carrier's  obligations 

11  contained  in  such  instrument  can  be  manifested  only  by  his 

12  signature  to  the  same. 

When  not  liable  for  loss. 
Sec.  2177.     A  common  carrier  is  not  responsible  for. loss  or 

2  miscarriage  of  a  letter,  or  package  having  the  form  of  a  letter, 

3  containing  money  or  notes,  bills  of  exchange,  or  other  papers 

4  of  value,  unless  he  be  informed  at  the  time  of  its  receipt  of  the 

5  value  of  its  contents. 

ARTICLE  II.    . 

COMMON   CABBIERS  OF  PBBSONS. 

Section  2180.  Obligation  to  carry  baggage. 

2L81.  Baggage  defined. 

2182.  Liability  for  baggage. 

2183.  Baggage,  how  carried  and  delivered. 

2184.  Obligation  to  provide  vehicles. 

2185.  Seats  for  passengers. 

2186.  Regulations  for  conduct  of  business. 

2187.  Fare,  when  payable. 

2188.  Ejection  of  passengers.  , 

2189.  Passenger  who  has  not  paid  fare,  penalty. 

2190.  Fare  not  payable  after  ejection. 

2191.  Carrier's  lien. 
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Obligation  to  carry  baggage. 

Sec.  2180.     A  common  carrier  of  persons,  unless. his  vehicle 

2  is  fitted  for  the  reception  of  persons  exclusively,  must  receive 

3  and  carry  a  reasonable  amount  of  baggage  for  each  passenger 

4  without  charge,  except  for  an  excess  of  weight  over  one  hun- 

5  dred  pounds  to  a  passenger;  provided,  that  if  such  carrier  be  a 

6  proprietor  of  a  stage' line,  he  may  not  receive  and  carry  for 

7  each  passenger  by  such  stage  line,  without  charge,  more  than 

8  sixty  pounds  of  baggage. 

Baggage  defined. 

S5:c.  2181.     Baggage  may  consist  of  whatever  the  passenger 

2  takes  with  him  for  his  personal  use  and  convenience,  according 

3  to  the  habits  or  wants  of  the  particular  class  to  which  he 

4  belongs,  either  with  reference  to  the  immediate  necessities,  or  to 

5  the  ultimate  purpose  of  the  journey.     No  crate,  cover,  or  other 

6  protection  shall  be  required  for  any  bicycle  carried  as  baggage, 

7  but  no  passenger  shall  be  entitled  to  carry  as  baggage  more 

8  than  one  bicycle. 

Liability  for  baggage. 

Sec  2182.     The  liability  of  a  carrier  for  baggage  received  by 

2  him  with  a  passenger  is  the  same  as  that  of  a  common  carrier 

3  of  property. 

Baggage,  how  carried  and  delivered. 

Sec  2183.     A  common  carrier  must  deliver  every  passenger's 

2  baggage,  whether  within  the  prescribed  weight  or  not,  immedi- 

3  ately  upon  the  arrival  of  the  passenger  at  his  destination;  and, 

4  unless  the  vehicle  would  be  overcrowded  or  overloaded  thereby, 

5  must  carry  it  on  the  same  vehicle  by  which   he   carries   the 

6  passenger  to  whom  it  belonged,  except  that  where  baggage  is 

7  transported  by  rail,  it  must  be  checked  and  carried  in  a  regu- 

8  lar  baggage  car;  and  whenever  passengers  neglect  or  refuse  to 

9  have  their  baggage  so  checked  and  transported,  it  is  carried  at 
10  their  risk. 

Obligation  to  provide  vehicles. 

Sec'  2184.     A  common  carrier  of  persons  must  provide   a 

2  sufficient  number  of  vehicles  to  accommodate  all  the  passen- 

3  gers  who  can  be  reasonably  expected  to  require  carriage  at  any 

4  one  time. 

Seats  for  passengers. 

Sec  2185.     A  common  carrier  of  persons  must  provide  every 
2    passenger  with  a  seat.     He  must  not  overload  his  vehicle  by 
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3  receiving  and  carrying  more  passengers  than  its  rated  capacity 

4  allows. 

Begnlations  for  conduct  of  basiness. 

Sec.  2186.     A  common  carrier  of  persons  may  make  rules 

2  for  the  conduct  ot  his  business,  and  may  require  passengers  to 

3  conform  to  them,  if  they  are  lawful,  public,  uniform  in  their 

4  application,  and  reasonable. 

« 

Fare,  when  payable. 

Sec.  2187.  A  common  carrier  may  demand  the  fare  of  pas- 
2    sengers,  either  at  starting  or  at  any  subsequent  time. 

Ejection  of  passengers. 

Sec.  2188.     A  passenger  who  refuses  to  pay  his  fare  or  to 

2  conform  to  any  lawful  regulation  of  the  carrier,  may  be  ejected 

3  from  the  vehicle  by  the  carrier.     But  this  must  be  done  with 

4  as  little  violence  as  possible,  and  at  any  usual  stopping  place 

5  or  near  some  dwelling  house. 

Passenger  who  has  not  paid  fare,  penalty. 

Sec.  2189.     A  passenger  upon  a  railroad  train  who  has  not 

2  paid  his  fare  before  entering  the  train,  if  he  has  been  afforded 

3  an  opportunity  to  do  so,  must,  upon  demand,  pay  ten  per  cent. 

4  in  addition  to  the  regular  rate. 

^  Fare  not  payable  after  ejection.  • 

Sec  2190.  After  having  ejected  a  passenger,  a  carrier  has 
2    no  right  to  require  the  payment  of  any  part  of  his  fare. 

Carrier's  lien. 

Sec  2191.  A  common  carrier  has  a  lien  upon  the  baggage 
2  of  a  passenger  for  the  payment  of  such  fare  as  he  is  entitled  to 
3 '  from  him.     This  lien  is  regulated  by  the  title  on  liens. 

ARTICLE  III. 

COMMON   CABBIEBS  OF  PBOPSBTT. 

Section  2194.  Liability  of  inland  carriers  for  loss. 

2195.  When  exemptions  do  not  apply. 

2198.  Liability  for  delay. 

2197.  Liability  of  marine  carriers. 

2198.  Same. 

2199.  Perils  of  sea  defined. 

2200.  Consignor  of  yalaables  to  declare  their  nature. 

2201.  Delivery  of  freight  beyond  usual  route. 

2202.  Same ;  proof  to  be  given  in  case  of  loss. 

2203.  Carrier's  services,  other  than  carriage  and  delivery. 
2204  Sale  of  perishable  property  for  freight 
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Liability  of  inland  carriers  for  loss. 

Sec.  2194.  Unless  the  consignor  accompanies  the  freight 
and  retains  exclusive  control  thereof,  an  inland  common  car- 
rier of  property  is  liable,  from  the  time  that  he  accepts  until 
he  relieves  himself  from  liability  pursuant  to  sections  2118  to 
2121,  for  the  loss  or  injury  thereof  from  any  cause  whatever, 
except : 

1.  An  inherent  defect,  vice,  or  weakness,  or  a  spontaneous 
action,  of  the  property  itself ; 

2.  The  act  of  a  public  enemy  of  the  United  States,  or  of  this 
state : 

3.  The  act  of  *the  law ;  or, 

4.  Any  irresistible  superhuman  cause. 

When  exemptions  do  not  apply. 

Sec.  2195.  A  common  carrier  is  liable,  even  in  the  cases 
excepted  by  the  last  section,  if  his  ordinary  negligence  exposes 
the  property  to  the  cause  of  the  loss. 

Liability  for  delay. 

Sec  2196.  A  common  carrier  is  liable  for  delay  only  when 
2    it  is  caused  by  his  want  of  ordinary  care  and  diligence. 

Liability  of  marine  carriers. 

Sec  2197.  A  marine  carrier  is  liable  in  like  manner  as  an 
2  inland  carrier,. except  for  loss  or  injury  caused  by  the  perils  of 
8    the  sea  or  fire. 

Same. 
Sec  2198.     The  liability  of  a   common   carrier   by  sea   is 
2    further  regulated  by  acts  of  congress. 

Perils  of  sea  defined. 

Sec  2199.     Perils  of  the  sea  are  from: 

2  1.  Storms  and  waves; 

3  2.  Rocks,  shoals,  and  rapids; 

4'  3.  Other  obstacles,  though  of  human  origin; 

5  4.  Changes  of  climate; 

6  5.  The  confinement  necessary  at  sea; 

7  6.  Animals  peculiar  to  the  sea;  and, 

8  7.  All  other  dangers  peculiar  to  the  sea. 

Consignor  of  valuables  to  declare  their  nature. 

Sec.  2200.     A  common   carrier  of  gold,  silver,  platina,  or 

2  precious  stones,  or  of  imitations  thereof,  in  a  manufactured 

3  or  unmanufactured  state;  of  timepieces  of  any  description;  of 

4  negotiable  paper  or  other  valuable  writings;  of  pictures,  glass, 


412  BEPOBT  OF  CODE  COMMISSIONERS. 

5  or  chinaware;  of  statuary,  silk,  or  laces;  or  of  plated  ware  of 

6  any  kind,  is  not  liable  for  more  than  fifty  dollars  upon  the 

7  loss  or  injury  of  any  one  package  of  sucli  articles,  unless  he 

8  has  notice,  upon  his  receipt  thereof,  by  mark  upon  the  pack- 

9  age  or  otherwise,  of  the  nature  of  the  freight;  nor  is  such  carrier 

10  liable  upon  any  package  carried  for  more  than  the  value  of  the 

11  articles  named  in  the  receipt  or  the  bill  of  lading. 

Deliyery  of  freight  beyond  usual  route. 

Sec.  2201.     If  a  common  carrier  accepts  freight  for  a  place 

2  beyond  his  usual  route,  he  must,  unless  he  stipulates  other- 

3  wise,  deliver  it  at  the  end  of  his  route  in  that  direction  to  some 

4  other  competent  carrier  carrying  to  the  place  of  address,  or 

5  connected  with  those  who  thus  carry,  and  his  liability  ceases 

6  upon  making  such  delivery. 

Same ;  proof  to  be  giyen  in  case  of  loss. 

Sec  2202.     If  freight  addressed  to  a  place  beyond  the  usual 

2  route  of  the  common  carrier  who  first  received  it  is  loet  or  in- 

3  jured,  he  must,  within  a  reasonable  time  after  demand,  give 

4  satisfactory  proof  to  the  consignor  that  the  loss  or  injury  did 

5  not  occur  while  it  was  in  his  charge,  or  he  will  be  himself 

6  liable  therefor. 

Carrier's  services,  other  than  carriage  and  delivery. 

Sec.  2203.     In  respect  to  any  service  rendered  by  a  common 

2  carrier  about  freight,  other  than  its  carriage  and  delivery,  his 

3  rights  and  obligations  are  defined  by  the  titles  on  deposit  and 

4  service. 

,  Sale  of  perishable  property  for  freight. 

Sec.  2204.     If,  from  any  cause  other  than  want  of  ordinary 

2  care  and  diligence  on  his  part,  a  common  carrier  is  unable  to 

3  deliver  perishable  property  transported  by  him,  and  collect  his 

4  charges  thereon,  he  may  cause  the  property  to  be  sold  in  open 

5  market,  to  satisfy  his  lien  for  freightage. 

ARTICLE  IV. 

COMMON   CABBISR6  OF  MESSAGES. 

Section  2207.    Order  of  transmission  of  telegraphic  or  telephonic  messages. 

2208.  Order  in  other  cases. 

2209.  Damages  when  message  is  refused  or  postponed. 

Order  of  transmission  of  telegraphic  or  telephonic  messages. 

Sec  2207.     A  carrier  of  messages  by  telegraph  or  telephone 

2  must,  if  it  is  practicable,  transmit  every  such  message  immedi- 

3  ately  upon  its  receipt.     But  if  this  is  not  practicable,  and  sev- 
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4  eral  messages  accumulate  upon  his  hands,  he  must  transmit 

5  them  in  the  following  order: 

6  1.  Messages  from  public  Agents  of  the  United  States  or  of 

7  'this  state,  on  public  business; 

8  2.  Messages  giving  information  relating  to  the  sickness  or 

9  death  of  any  person; 

10  3.  Messages  intended  in  good  faith  for  immediate  publica- 

11  tion  in  newspapers,  and  not  for  any  secret  use; 

12  4.  Other  messages  in  the  order  in  which  they  were  received. 

OoMM i88io»EBS*  NoTK :  FoT  reasons  for  inserting  words  "  or  telephone," 
see  note  to  section  2161,  ante.  Subdivisions  2  and  3  of  this  section  have  been 
transposed,  as  the  Commissioners  believe  that  a  dispatch  concerning  sickness 
or  death  should  have  precedence  over  a  message  intended-  only  for  publica- 
tion in  a  newspaper. 

Order  in  other  cases.' 

Sec.  2208.     A  common  carrier  of  messages,  otherwise  than 

2  by  telegraph  or  telephone,  must  transmit  messages  in  the  order 

3  in  which  he  receives  them,  except  messages  from  agents  of  the 

4  United  States  or  of  this  state,  on  public  business,  to  which  he 

5  must  always  give  priority.     But  he  may  fix  upon  certain  times 

6  for    the    simultaneous   transmission   of   messages   previously 

7  received. 

OoMMissioNBBs'  NoTE :    See  note  to  section  2207,  supra, 

* 

Damages  when  message  is  refused  or  postponed. 

Sec  2209.     Every  person  whose  message  is  refused  or  post- 
'  2    poned,  contrary  to  the  provisions  of  this  chapter,  is  entitled  to 

3  recover  from  the  carrier  his  actual  damages,  and  fifty  dollars 

4  in  addition  thereto. 


TITLE  Yin. 

TRIJSTS. 

Chapter  I.    Trusts  in  General.     [2215-2244.] 

II.    Trusts    for    the   Benefit  of   Third    Persons. 
[2250-2289.] 

CHAPTER  I. 

trusts  in  general. 

Article  I.    Nature  and  Crbation  of  a  Trust.    [2215-2224.] 
II.    Obligations  of  Trustees.    [2228-2239.] 
III.    Obliqations  of  Third  Persons.    [2243-2244.] 
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ARTICLE  I. 

NATUBX  AND  CBBATION  OF  A  TBUST. 

SMtion  2216.  Trusts  classified. 

2216.  Volnntsry  trust  defined. 

2217.  Involuntary  trust  defined. 

2218.  Trustors,  trustees,  and  beneficiaries  defined. 

2219.  What  constitutes  one  a  trustee. 

2220.  For  what  purpose  a  trust  may  be  created. 

2221.  Voluntary  trust,  how  created  as  to  trustor. 

2222.  How  created  as  to  trustee.  • 

2223.  Involuntary  trustee,  who  is. 

2224.  Involuntary  trust  resulting  from  negligence,  etc 

Trusts  classified. 

Sec,  2215.     A  trust  is  either  :  ' 

2  1.  Voluntary  ;  or, 

3  2.  Involuntary. 

Voluntary  trust  defined. 

Sec.  22f6.     A  voluntary  trust  is  an  obligation  arising  out  of 

2  a  personal  confidence  reposed  in,  and  voluntarily  accepted  by, 

3  one  for  the  benefit  of  another. 

Involuntary  trust  defined. 

Sec  221 7.     An  involuntary  trust  is  one  which  is  created  by 
2     operation  of  law.. 

Trustors,  trustees,  and  beneficiaries  defined. 

Sec.  2218.     The  person  whose  confidence  creates  a  trust  is 

2  called  the  trustor ;   the  person  in  whom  the  confidence  is 

3  reposed  is  called  the  trustee  ;  and  the  person  for  whose  benefit 

4  the  trust  is  created  is  called  the  beneficiary. 

What  constitutes  one  a  trustee. 

Sec.  2219.     Everyone  who  voluntarily  assumes  a  relation  of 

2  personal  confidence  with  another  is  deemed  a  trustee,  within 

3  the  meaning  of  this  chapter,  riot  only  as  to  the  person  who 

4  reposes  such  confidence,  but  also  as  to  all  persons  of  whose 

5  "affairs  he  thus  acquires  information  which  was  given  to  such 

6  person  in  the  like  confidence,  or  over  whose  affairs  he,  by  such 

7  confidence,  obtains  any  control. 

For  what  purpose  a  trust  may  be  created. 

Sec.  2220.     A  trust  may  be  created  for  any  purpose   for 

2  which  a  contract  may  lawfully  be  made,  except  as  otherwise 

3  prescribed  by  the  titles  on  uses  and  trusts  and  on  transfers. 

Voluntary  trust,  how  created  as  to  trustor. 

Sec  2221.    Subject  to  the  provisions  of  section  852,  a  volun- 
2    tary  trust  is  created,  as  to  the  trustor  and  beneficiary,  by  any 
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3  words  or  acts  of  the  trustor,  indicating  with  reasonable,  cer- 

4  tainty : 

5  1.  An  intention  on  the  part  of  the  trustor  to  create  a  trust; 

6  and, 

7  2.  The  subject,  purpose,  and  beneficiary  of  the  trust. 

♦ 

How  created  as  to  trustee. 

Sec.  2222.     Subject  to  the  provisions  of  section  852,  a  vol- 

2  untary  trust  is  created  as  to  the  trustee,  by  any  words  or  acts 

3  of  his  indicating,  with  reasonable  certainty  : 

4  1.  His  acceptance  of  the  trust,  or  his  acknowledgment,  made 

5  upon  suflBcient  consideration,  of  its  existence ;  and, 

6  2!  The  subject,  purpose,  and  beneficiary  of  the  trust. 

Involuntary  trustee,  who  is. 

Sec.  2223.     One  who  wrongfully  detains  a  thing  is  an  invol- 
2    untary  trustee  thereof,  for  the  benefit  of  the  owner. 

Involuntary  trust  resulting  from  negligence,  etc. 

Sec.  2224.     One  who  gains  a  thing  by.  fraud,  accident,  mis- 

2  take,  undue  influence,  the  violation  of  a  trust,  or  other  wrongful 

3  act,  is,  unless  he  has  some  other  and  better  right  thereto,  an 

4  involuntary  trustee  of  the  thing  gained,  for  the  benefit  of  the 

5  person  who  would  otherwise  have  had  it. 

ARTICLE  II. 

OBLIGATIONS  OF  TRUSTEES. 

Section  2228.  Trustee's*obligation  to  good  faith. 

2229.  Trustee  not  to  use  property  for  his  own  profit. 

2230.  Certain  transactions  forbidden. 

2231.  Trustee's  influenceinot  to  be  used  for  his  advantage. 

2232.  Trustee  not  to  assume  a  trust  adverse  to  interest  of  bene- 

ficiary. 

2233.  Trustee  to  disclose  adverse  interest. 

2234.  Trustee  guilty  of  fraud,  when. 

2235.  Presumption  against  trustees. 

2236.  Trustee  mingling  trust  property  with  his  own. 

2237.  Measure  of  liability  for  breach  of  trust. 

2238.  Same. 

2239.  Co-trustees,  how  far  liable  for  each  other. 

Trustee's  obligation  to  good  faith. 

Sec.  2228.     In  all  matters  connected  with  his  trust,  a  trustee 

2  is  bound  to  act  in  the  highest  good  faith  toward  his  beneficiary, 

3  and  may  not  obtain  any  advantage  therein  over  the  latter  by 

4  the  slightest  misrepresentation,  concealment,  threat,  or  adverse 

5  pressure  of  any  kind. 
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Trustee  not  to  use  property  for  his  own  profit. 

Sec.  2229.     A  trustee  may  not  use  or  deal  with  the  trust 

2  property  for  his  own  profit,  or  for  any  other  purpose  uncon- 

3  nected  with  the  trust,  in  any  manner. 

Certain  transactions  forbidden. 

Sec.  2230.     Neither  a  trustee  or  any  of  his  agents  may  take 

2  part  in  any  transaction  concerning  the  trust  in  which  he  or  any 

3  one  for  whom  he  acts  as  agent  has  an  interest,  present  or  con- 

4  tingent,  adverse  to  that  of  his  beneficiary,  except  as  follows: 

5  1.  When  the  beneficiary,  having  capacity  to  contract,  with 

6  a  full  knowledge  of  the  motives  of  the  trustee,  and  of  all  other 

7  facts  concerning  the  transaction  which  might  affect  his  own 

8  decision,  and  without  the  use  of  any  influence  on  the  part  of 

9  the  trustee,  permits  him  to  do  so; 

10  2.  When  the  beneficiary  not  having  capacity  to  contract,  the 

11  proper  court,  upon  the  like  information  of  the  facts,  grants  the 

12  like  permission;  or, 

13  3.  When  some  of  the  beneficiaries  having  capacity  to  con- 

14  tract  and  some  not  having  it,  the  former  grant  permission  for 

15  themselves,  and  the  proper  court  for  the  latter,  in  the  manner 

16  above  prescribed.  i 

Trustee's  influence  not  to  be  used  for  his  advantage 

Sec  2231.    A  trustee  may  not  use  the  influence  which  his 

2  position  gives  him  to  obtain  any  advantage  from  his  benefi- 

3  ciary. 

ft 

Trustee  not  to  assume  a  trusi  adverse  to  interest  of  beneficiary. 

Sec.  2232.     No  trustee,  so  long  as  he  remains  in  the  trust, 

2  may  undertake  another   trtist   adverse  in  its   nature  to   the 

3  interest  of  his  beneficiary  in  the  subject  of  the  trust,  without 

4  the  consent  of  the  latter. 

Trustee  to  disclose  adverse  interest. 

Sec  2233.     If  a  trustee  acquires  any  interest,  or  becomes 

2  charged  with  any  duty,  adverse  to  the  interest  of  his  beneficiary 

3  in  the  subject  of  the  trust,  he  must  immediately  inform  the 

4  latter  thereof  and  may  be  at  once  removed. 

Trustee  guilty  of  traud,  when. 

Sec  2234.     Every  violation  of  the  provisions  of  the  preced- 

2  ing  sections  of  this  article  is  a  fraud  against  the  beneficiary  of 

3  the  trust. 

Presumption  against  trustees. 

Sec.  2235.    All  transactions  between  a  trustee  and  his  bene- 
2    ficiary  during  the  existence  of  the  trust,  or  while  the  influence 
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3  acquired  by  the   trustee   remains,  by  which   he  obtains  any 

4  advantage  from  his  beneficiary,  are  presumed  to  be  entered 

5  into  by  the  latter  without  sufficient  consideration,  and  under 

6  undue  influence. 

Trastee  mingling  trust  property  with  his  own. 

Sec  2236.     A    trustee    who    willfully     and    unnecessarily 

2  mingles  the  trust  property  with  his  own,  so  as  to  constitute 

3  himself  in  appearance  its  absolute  owner,  is  liable  for  its  safety 

4  in  all  events. 

Measure  of  liability  for  breach  of  trust. 

Sec.  2237.     A  trustee  who   uses    or  disposes  of    the  trust 

2  property,  contrary  to  section  2229,  may,  at  the  option  of  the 

3  beneficiary,  be  required  to  account  for  all  profits  so  made,  or  to 

4  pay  the  value  of  its  use,  and,  if  he  has  disposed  thereof,  to 
6  replace  it,  with  its  fruits,  or  to  account  for  its  proceeds,  with 
6     interest. 

Same. 
Sec.  2238.     A   trustee   who   uses   or  disposes  of  the   trust 

2  property  in  any  manner  not  authorized  by  the  trust,  but  in 

3  good  faith,  and  with  intent  to  serve  the  interests  of  the  bene- 

4  ficiary,  is  liable  only  to  make  good   whatever  is  lost  to  the 

5  beneficiary  by  his  error. 

Co-trustees,  how  far  liable  for  each  other. 

Sec.  2239.     A  trustee  is  responsible  for  the  wrongful  acts  of 

2  a  co-trustee,  to  which  he  consented,  or  which,  by  his  negligence, 

3  he  enabled  the  latter  to  commit,  but  for  no  others. 

ARTICLE  III. 

OBLIGATIONS  OF  THIBD  PERSONS. 

Section  2243.    TJhird  person,  when  involuntary  trustee. 

2244.    When  third  person  must  see  to  application  of  trust  prop- 
erty. 

Third  person,  when  involuntary  trustee. 

Sec.  2243.     Every  one  to  whom  property  is  transferred  in 

2  violation  of  a  trust,  holds  the  same  as  an  involuntary  trustee 

3  under  such  trust,  unless  he  purchased  it  in  good  faith,  and  for 

4  a  valuable  consideration. 

When  third  person  must  see  to  application  of  trust  property. 

Sec  2244.     One  who  actually  and  in  good  faith  transfers 

2  any  money  or  other  property  to  a  trustee,  as  such,  is  not  bound 

3  to  see  to  the  application  thereof,  and  his  rights  can  in  no  way 

27— CO 
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4  be   prejudiced   by   a    misapplication  thereof  by   the  trustee. 

5  Other  persons  must,  at  their  peril,  see  to  the  proper  application 

6  of  money  or  other  property  paid  or  delivered  by  them. 

CHAPTER  11. 

TRUSTS   FOR   THE    BENEFIT    OF   THIRD   PERSONS. 

Abticlb  I.    Nature  and  Cbbation  of  the  Trust.    [2250-2254.] 

II.    Obligations  of  Trustees.    [2268-2263.] 
III.-  Powers  of  Trustees.    [2287-2268. 
IV.    Rights  of  Trustees.    [2273-2276.] 

V.    Termination  of  the  Trust.    [2279-2283.] 
VI.    Succession  or  Appointment  of  N«w  Trustees.    [2287-2289.] 

ARTICLE  I. 

NATURE  AND  CREATION  OF  THE  TRUST. 

Section  2260.  Who  are  trustees  within  scope  of  this  chapter. 

2261.  Creation  of  trust. 

2262.  Trustees  appointed  by  court. 

2263.  Declaration  of  trust. 

2264.  Same. 

Who  are  trustees  within  scope  of  this  chapter. 

Sec.  2250.     The  provisions  of    this   chapter  apply  only  to 

2  express  trusts,   created   for  the   benefit  of  another  than  the 

3  trustor,  and  in  which  the  title  to  the  trust  property  is  vested  in 

4  the  trustee;  not  including,  however,  those  of  executors,  admin- 

5  istrators,  and  guardians,  as  such. 

Creation  of  trust. 

Sec.   2251.     The   mutual   consent  of  a  trustor  and  trustee 

2  creates  a  trust  of  which  the  beneficiary  may  take  advantage 

3  at  any  time  prior  to  its  recession. 

Trustees  appointed  by  court. 

Sec.  2252.     When  a  trustee  is  appointed  by  a  court  or  public 

2  officer,  as  such,  such  court  or  oflScer  is  the  trustor,  within  the 

3  meaning  of  the  last  section. 

Declaration  of  trust. 

Sec.  2253.     The  nature,  extent,  and  object  of   a  trust  are 
2     expressed  in  the  declaration  of  trust. 

Same. 

Sec.  2254.     All  declarations  of  a  trustor  to  his  trustees,  in 

2  relation  to  the  trust,  before  its  acceptance  by  the  trustees,  or 

3  any  of  them,  are  to  be  deemed  part  of  the  declaration  of  the 

4  trust,  except  that  when  a  declaration  of  trust  is  made  in  writ- 

5  ing,  all  previous  declarations  by  the  same  trustor  are  merged 
thereon. 
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ARTICLE  II. 

OBLIGATIONS  OF  TBUSTBBS. 

Section  2268.  Trustees  must  obey  declaration  of  trust. 

2259.  Degree  of  care  and  diligence  in  execution  of  trust. 

2260.  Duty  of  trustee  as  to  appointment  of  successor. 

2261.  Investment  of  money  by  trustee. 

2262.  Interest,  simple  or  compound,  on  omission  to  invest  trust 

money. 

2263.  Purchase  by  trustee  of  claims  against  trust  fund. 

Trustees  must  obey  declaration  of  trust. 

Sec.  2258.  A  trustee  must  fulfill  the  purpose  of  the  trust, 
2  as  declared  at  its  creation,  and  must  follow  all  the  directions 
S    of  the  trustor  given  at  that  time,  except  as  modified  by  the 

4  consent  of  all  parties  interested,  in  the  same  manner,  and  to 

5  the  same  extent,  as  an  employe. 

Degree  of  care  and  diligence  in  execution  of  trust. 
Sec.  2259.     A  trustee,  whether  he  receives  any  compensation 
2     or  not,  must  use  at  least  ordinary  care  and  diligence  in  the 
S    execution  of  his  trust. 

Duty  of  trustee  as  to  appointment  of  successor. 

Sec.  2260.     If  a  trustee  procures  or  assents  to  his  discharge 

2  from  his  office,  before  his  trust  is  fully  executed,  he  must  use 

3  at  least  ordinary  care  and  diligence  to  secure  the  appointment 

4  of  a  trustworthy  successor  before  accepting  his  own  final  dis- 

5  charge. 

Investment  of  money  by  trustee. 

Sec  2261.  A  trustee  must  invest  money  received  by  him 
H     under  the  trust,  as  fast  as  he  collects  a  sufficient  amount,  in 

3  such  manner  as  to  afford  reasonable  security  and  interest  for 

4  the  same. 

Interest,  simple  or  compound,  on  omission  to  invest  trust  moneys. 

Sec.  2262.  If  a  trustee  omits  to  invest  the  trust  moneys 
2     according  to   the   last   section,  he  must  pay  simple   interest 

5  thereon,  if  such  omission  is  negligent -merely,  and  compound 

4  interest  if  it  is  willful. 

Purchase  by  trustee  of  claims  against  trust  fund. 

Sec.  2263.  A  trustee  cannot  enforce  any  claim  against  the 
2     trust  property  which  he  purchases  after  or  in  contemplation  of 

5  his  appointment  as  trustee;  but  he  may  be  allowed,  by  any 

4  competent  court,  to  charge  to  the*  trust  property  what  he  has 

5  in  good  faith  paid  for  the  claim,  upon  discharging  the  same. 
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ARTICLE  III. 
POWSBB  or  TBUSTXBS. 

Section  2267.    Trustee's  powers  as  agent. 

2288.    AU  co-trustees  must  act,  except,  when. 
2200.    Discretionary  powera 

Trustee's  powers  as  agent. 
Sec.  2267.     A   trustee    is    a   general  agent    for   the    trust 

2  property.     His  authority  is  such  as  is  conferred  upon  him  by 

3  the  declaration  of  trust  and  by  this  chapter,  and  none  other. 

4  His  actSy  within  the   scope  of  his   authority,  bind  the    trust 

5  property  to  the  same  extent  as  the  acts  of  an  agent  bind  his 

6  principal. 

All  co-trustees  must  act,  except,  when. 

Sec  2268.     Where  there  are  several  co-trustees,   all   must 

2  unite  in  any  act  to  bind  the  trust  property^  except  as  provided 

3  in   section  2288,  and  section  1356,  Code  of    Civil  Procedure, 

4  unless  the  declaration  of  trust  otherwise  provides. 

CoMMissioNBBs'  NoTS :  The  words  "  except  as  provided  in  section  238&- 
and  section  1356,  Code  of  Civil  Procedure,"  are  added  to  section  2268  to 
harmonize  that  section  with  2288,  this  code,  and  section  1355,  Code  of  Civil 
Procedure.  . 

Discretionary  powers. 

Sec.  2269.     A  discretionary  power  conferred  upon  a  trustee 

2  is  presumed  not  to  be  left  to  his  arbitrary  discretion,  but  may 

3  be  controlled  by  the  proper  court  if  not  reasonably  exercised,. 

4  unless   an  absolute   discretion   is   clearly    conferred    by    the- 

5  declaration  of  trust. 

ARTICLE  IV. 

RIGHTS  OF  TBUSTSXS. 

Section  2273.    Indemnification  of  trustee. 

2274.  Compensation  of  trustee. 

2275.  Involuntary  trustee. 

Indemnification  of  trustee. 

Sec.  2273.     A  trustee  is  entitled  to  the  repayment,  out  of 

2  the  trust  property,  of  all  expenses,  actually  and  properly  in- 

3  curred  by  him  in  the  performance  of  his  trust.     He  is  entitled 

4  to  the  repayment  of  even  unlawul  expenditures,  if  they  were 

5  productive  of  actual  benefit  to  the  estate. 

Compensation  of  trustee. 

Sec.  2274.     Except  as  provided  in  section  1700  of  the  Code 

2  of  Civil  Procedure,  when  a  declaration  of  trust  is  silent  upon 

3  the  subject  of  compensation,  the  trustee  is  entitled  to  the  same 

4  compensation  as  an  executor.     If  it  specifies   the  amount  of 
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5  his  compensation,  he  is  entitled  to  the  amount  thus  specified, 

^  and  no  more.     If  it  directs  that  he  shall  be  allowed  a  compen- 

7  sation,  but  does  not  specify  the  rate  or  amount,  he  is  entitled 

8^  to  such  compensation  as  may  be  reasonable  under  the  circum- 

9  stances. 

Inyolantary  trustee. 

Sec.  2275.  An  involuntary  trustee,who  becomes  such  through 
:2    his  own  fault,  has  none  of  the  rights  mentioned  in  this  article. 

ARTICLE   V. 

TKSHINATION  OF  THE  TBUST. 

Section  2279.  Trust,  how  extinguished. 

2280.  Not  revocable. 

2281.  Trustee's  office,  how  vacated. 

2282.  Trustee,  how  discHarged. 

2283.  Removal  by  superior  court. 

Trust,  how  extinguished. 

Sec.  2279.  A  trust  is  extinguished  by  the  entire  fulfillment 
2  of  its  object,  or  by  such  object  becoming  impossible  or  un- 
S     lawful. 

r 

Not  revocable.  ^ 

Sec.  2280.  A  trust  cannot  be  revoked  by  the  trustor  after 
^  its  acceptance,  actual  or  presumed,  by  the  trustee  and  benefi- 
S  ciaries,  except  by  the  consent  of  all  the  beneficiaries,  unless  the 
4  declaration  of  trust  reserves  a  power  of  revocation  to  the  trust- 
^     or,  and  in  that  case  the  power  must  be  strictly  pursued. 

Trustee's  office,  how  vacated. 

Sec  2281.    The  office  of  trustee  is  vacated: 

2  1.  By  his  death;  or, 
5         2.  By  his  discharge. 

Trustee,  how  discharged. 

Sec.  2282.  A  trustee  can  be  discharged  from  his  trust  only 
^     as  follows: 

3  1.  By  the  extinction  of  the  trust; 

4  2.  By  the  completion  of  his  duties  under  the  trust; 

5  3.  By  such  means  as  naay  be  prescribed  by  the  declaration 

6  of  trust; 

7  4.  By  the  consent  of  the  beneficiary,  if  he  had  capacity  to 

8  contract; 

9.        5.  By  the  judgment  of  a  competent  tribunal,  in  a  direct  pro- 

10  ceeding  for  that  purpose,  that  he  is  of  unsound  mind;  or, 

11  6.  By  the  superior  court. 
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Remoyal  by  superior  court. 

Sec.  2283.    The  superior  court  may  remove  any  trustee  who 

2  has  violated  or  is  unfit  to  execute  the  trust;  or  may  accept  the 

3  resignation  of  a  trustee. 

ARTICLE  VL 

SnCCBSSION    OB    APPOIITTMIBNT  OF  NSW  TBUSTBBS. 

Section  2287.    Vacant  trusteeship  filled  by  court 
2288.    Survivorship  between  co-trustees. 
•    2289.    Superior  court  as  trustee. 

Vacant  trusteeship  filled  by  court. 

Sec.  2287.     The  superior  court  may  appoint  a  trustee  when- 

2  ever  there  is  a  vacancy,  and  the  declaration  of  trust  does  not 

3  provide  a  practicable  method  of  appointment. 

Survivorship  between  co-trustees. 

I* 

Sec.  2288.     On  the  death,  renunciation,  or  discharge  of  one 
2    of  several  co-trustees,  the  trust  survives  to  the  others. 

Superior  court  as  trustee. 

Sec.  2289.     When  a  trust  exists  without  any  appointed  trus- 

2  tee,  or  where  all  the  trustees  renounce,  die,  or  are  discharged, 

3  the  superior  court  of  the  6ounty  where  the  trust  property,  or 

4  some  portion  thereof,  is  situated,  must  appoint  another  trustee^ 

5  and  direct  the  execution  of  the  trust.     The  court  may,  in  its 

6  discretion,  appoint  the  original  number,  or  any  less  number  of 

7  trustees. 


TITLE  IX. 

AGENCY. 

Chapter  I.     Agency  in  General.     [2295-2356.]    • 
II.     Particular  Agencies.     [2362-2389.] 

CHAPTER   I. 

AGENCY   IN   GENERAL. 

Article  I.    Definition  of  Agency.    [2295-2300.] 
II.    Authority  of  Agents.    [2304-2326.] 

III.  Mutual  Obligations  of  Principals  and  Third  Persons.    [2330- 

2339.] 

IV.  Obligations  of  Agents  to  Third  Persons.    [2342-2346.] 
V.    Delegation  of  Agency.    [2349-2361.] 

VI.    Termination  of  Agency.    [2365-2366.] 
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ARTICLE  I. 
DBFINITION  OF  AGBNCT. 

Section  2295.  Agency  defined. 

2296.  Who  may  appoint,  and  who  may  be  an  agent. 

2297.  Agents,  general  or  speciaL 

2298.  Agency,  actual  or  ostensible. 

2299.  Actual  agency  defined. 
2S00.  Ostensible  agency  defined. 

Agency  defined. 

Sec.  2295.     An  agent  is  one  who  represents  another,  called 

2  the  principal,  in  dealings  with  third  persons.     Such  represen- 

3  tation  is  called  agency. 

Who  may  appoint,  and  who  may  be  an  agent. 

Sec  2296.     Any  person  having  capacity  to  contract  may 
2     appoint  an  agent,  and  any  person  may  be  an  agent. 

Agents,  general  or  special. 

Sec.  2297.     An  agent  for  a  particular  act  or  transaction  is 
2     called  a  special  agent.     All  others  are  general  agents. 

Agency,  actual  or  ostensible. 

Sec  2298.     An  agency  is  either  actual  or  ostensible. 

Actual  agency  defined. 

Sec  2299.     An  agency  is  actual  wheA  the  agent  is  really 
2     emp^yed  by  the  principal. 

Ostensible  agency  defined. 

Sec  2300.     An  agency  is  ostensible  when  the  principal,  in- 

2  tentionally,  or  by  want  of  ordinary  care,  causes  a  third  person 

3  to  believe  another  to  be  his  agent  who  is  not  really  employed 

4  by  him. 

ARTICLE  II. 

AUTHORITY  OF  AGENTS. 

Section  2304.  What  authority  may  be  conferred. 

2305.  Agent  may  perform  acts  required  of  principal  by  code. 

2306.  Agent  cannot  have  authority  to  defraud  principaL 

2307.  Creation  of  agency. 

2308.  Consideration  unnecessary. 

2309.  Form  of  authority. 

2310.  Ratification  of  agent's  act. 

2311.  Ratification  of  part  of  a  transaction. 

2312.  When  ratification  void. 

2313.  Ratification  not  to  work  injury  to  third  persons. 

2314.  Rescission  of  ratification. 

2315.  Measure  of  agent's  authority. 

2316.  Actual  authority  defined. 

2317.  Ostensible  authority  defined. 

2318    Agent's  authority  as  to  persons  haying  notice  of  restrictions 
upon  it. 
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Section  2319.    Agent's  necessary  authority. 

2320.  Agent's  power  to  disobey  instructions. 

2321.  Authority  to  be  construed  by  its  specific,  rather  than  by  its 

general  terms. 

2322.  Exceptions  to  general  authority. 

2323.  What  included  in  authority  to  sell  personal  property. 

2324.  What  included  in  authority  to  sell  real  property. 

2325.  Authority  of  general  agent  to  receive  price  of  property. 

2326.  Authority  of  special  agent  to  receive  price. 

What  authority  may  be  conferred. 

Sec.  2304.     An  agent  may  be  authorized  to  do  any  acts 

2  which  his  principal  might  do,  except  those  to  which  the  latter 

3  is  bound  to  give  his  personal  attention. 

Agent  may  perform  acts  required  of  principal  by  code. 

Sec.  2305.     Every  act  which,  according  to  this  code,  may 

2  be  done  by  or  to  any  person,  may  be  done  by  or  to  the  agent 

3  of  such  person  for  that  purpose,  unless  a  contrary  intention 

4  clearly  appears. 

Agent  cannot  have  authority  to  defraud  principal. 

Sec.  2306.     An  agent  can  never  have  authority,  either  actual 

2  or  ostensible,  to  do  any  act  which  is,  and  is  known  or  suspected 

3  by  the  person  with  whom  he  deals,  to  be  a  fraud  upon  the 

4  principal. 

Creation  of  agency.  • 

Sec.  2307.     An  agency  may  be  created,  and  an  authority 

2  may  be  conferred,  by  a  precedent  authorization  or  a  subse- 

3  quent  ratification.   . 

Consideration  unnecessary. 

Sec  2308.     A   consideration  is  not  necessary  to  make   an 

2  authority,  whether  precedent  or  subsequent,  binding  upon  the 

3  principal. 

Form  of  authority. 

Sec.  2309.     An  oral  authorization  is  sufficient  for  any  pur- 

2  pose,  except  that  an  authority  to  enter  into  a  contract  required 

3  by  law  to  be  in  writing  can  only  be  given  by  an  instrument  in 

4  writing. 

Ratification  of  agent's  act. 

Sec.  2310.     A  ratification  can  be  made  only  in  the  manner 

2  that    would     have    been     necessary    to    confer    an    original 

3  authority  for  the  act  ratified,  or  where  an  oral  authorization 

4  would  suffice,  by  accepting  or  retaining  the  benefit  of  the  act, 
6     with  notice  thereof. 
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Ratification  of  part  of  a  transactioii. 

Sec.  2311.     Ratification  of  part  of  an  indivisible  transaction 
2    is  a  ratification  of  the  whole. 

When  ratification  void. 

Sec.  2312.     A  ratification  is  not  valid  unless,  at  the  time  of 

2  ratifying  the  act  done,  the   principal   has   power  to  confer 

3  authority  for  such  an  act. 

Ratification  not  to  work  injury  to  third  persons. 

Sec.  2313.     No  unauthorized  act  can  be  made  valid,  retro- 

2  actively,  to    the   prejudice   of    third   persons,   without  their 

3  consent. 

Rescission  of  ratification. 

Sec  2314.     A   ratification   may   be  rescinded  when   made 

2  without  such  consent  as  is  required  in  a  contract,  or  with  an 

3  imperfect  knowledge  of  the  material  facts  of  the  transaction 

4  ratified,  but  not  otherwise. 

Measure  of  agent's  authority. 

Sec.  2315.     An  agent  has  such  authority  as  the  principal, 
2     actually  or  ostensibly,  confers  upon  him. 

Actual  authority  defined. 

Sec  2316.     Actual  authority  is  such  as  a  principal  inten- 

2  tionally  confers  upon  the  agent,  or  intentionally  or  by  want  of 

3  ordinary  care,  causes  or  allows  the  agent  to  believe  himself  to 

4  possess. 

Ostensible  authority  defined. 

Sec.  2317.     Ostensible   authority  is    such   as   a  principal, 

2  intentionally  or  by  want  of  ordinary  care,  causes  or  allows  a 

3  third  person  to  believe  the  agent  to  possess. 

Agent's  authority  as  to  persons  haying  notice  of  restrictions  upon  it. 

Sec  2318.     Every  agent  has  actually  such  authority  as  is 

2  defined  by  this  title,  unless  specially  deprived  thereof  by  his 

3  principal,  and  has  even  then  such  authority  ostensibly,  except 

4  as  to  persons  who  have  actual  or  constructive  notice  of  the 

5  restriction  upon  his  authority. 

Agent's  necessary  authority. 

Sec.  2319.     An  agent  has  authority: 

2  1.  To  do  everything  necessary  or  proper  and  usual,  in  the 

3  ordinary  course  of  business,  for  effecting  the  purpose  of  his 

4  agency;  and, 
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2.  To  make  a  representation  respecting  any  matter  of  fact, 
not  including  the  terms  of  his  authority,  but  upon  which  his 
right  to  use  his  authority  depends,  and  the  truth  of  which  can- 
not be  determined  by  the  use  of  reasonable  diligence  on  the 
part  of  the  person  to  whom  the  representation  is  made. 

Agent's  power  to  disobey  instructions. 

Sec  2320.  An  agent  has  power  to  disobey  instructionB 
in  dealing  with  the  subject  of  the  agency,  in  cases  where  it  is 
clearly  for  the  interest  of  his  principal  that  he  should  do  so, 
and  there  is  not  time  to  communicate  with  the  principal. 

Authority  to  be  construed  by  its  specific  rather  than  by  its  general  terms. 

Sec.  2321.  When  an  authority  is  given  partly  in  general 
and  partly  in  specific  terms,  the  general  authority  gives  no 
higher  powers  than  those  specifically  inentioned. 

Exceptions  to  general  authority. 

Sec.  2322.  An  authority  expressed  in  general  terms,  how- 
ever broad,  does  not  authorize  an  agent: 

1.  To  act  in  his  own  name,  unless  it  is  the  usual  course  of 
business  to  do  so; 

2.  To  define  the  scope  of  his  agency ; 

3.  To  do  any  act  which  a  trustee  is  forbidden  to  do  by 
Article  II,  Chapter  I,  of  the  last  title.. 

What  included  in  authority  to  sell  personal  property. 

Sec  2323.  An  authority  to  sell  personal  property  includes 
authority  to  warrant  the  title  of  the  principal,  and  the  quality 
and  quantity  of  the  property. 

What  included  in  authority  to  sell  real  property. 

Sec  2324.  An  authority  to  sell  and  convey  real  property 
includes  authority  to  give  the  usual  covenants  of  warranty. 

Authority  of  general  agent  to  receive  price  of  property. 

Sec.  2325.  A  general  agent  to  sell,  who  is  intrusted  by  the 
principal  with  the  possession  of  the  thing  sold,  has  authority 
to  receive  the  price. 

Authority  of  special  agent  to  receive  price. 

Sec  2326.  A  special  agent  to  sell  has  authority  to  teceive 
the  price  on  delivery  of  the  thing  sold,  but  not  afterwards. 
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ARTICLE   III. 

MUTUAL  OBLIGATIONS  OF  PRINCIPALS  AND  THIBD  PERSONS. 

.   Section  2330.    Principal,  how  affected  by  acts  of  agent  within  the  scope  of 

his  authority. 
233L    Principal,  when   boand  by  incomplete  execution  of   au- 
thority. 

2332.  Notice  to  agent  when  notice  to  principal. 

2333.  Obligation  of  principal  when  agent  exceeds  his  authority. 

2334.  For  acts  done  under  a  merely  ostensible  authority. 

2335.  When  exclusive  credit  is  given  to  agent. 

2336.  Eights  of  person  who  deals  with  agent  without  knowledge 

of  agency. 

2337.  Instrument  intended  to  bind  principal  does  bind  him. 

2338.  Principal's  responsibility  for  agent's  negligence  or  omission. 

2339.  Principal's  responsibility  for  wrongs  willfully  committed 
-    by  the  agent. 

Principal,  how  affected  by  acts  of  agent  within  the  scope  of  his  authority. 
Sec.  2330.     An. agent  represents  his  principal  for  all  pur- 

2  poses  within  the  scope  of  his  actual  or  ostensible  authority^ 

3  and  all  the  rights  and  liabilities  which  would  accrue  to  the 

4  agent  from  transactions  within  such  limit,-  if  they  had  been 
6     entered  into  on  his  own  account,  accrue  to  the  principal. 

Principal,  when  bound  by  incomplete  execution  of  authority. 

Sec  2331.     A  principal  is  bound  by  an  incomplete  execution 

2  of  an  authority,  when  it  is  consistent  with  the  whole   pur- 

3  pose  and  scope  thereof,  but  not  otherwise. 

Notice  to  agent  when  notice  to  principal. 

Sec.  2332.     As  against  a  principal,  both  principal  and  agent 

2  are  deemed  to  have  notice  of  whatever  either  has  notice  of,  and 

3  ought,  in  good  faith,  and  ^he  exercise  of  ordinary  care  and 

4  diligence,  to  communicate  to  the  other. 

Obligation  of  principal  when  agent  exceeds  his  authority. 

Sec.  2333.     When  an  agent  exceeds  his  authority,  his  prin- 

2  cipal  is  bound  by  his  authorized  acts  so  far  only  as  they  can 

3  be  plainly  separated  from  those  which  are  unauthorized. 

For  acts  done  under  a  merely  ostensible  authority. 

Sec.  2334.     A  principal  is  bound  by  acts  of  his  agent,  under 

2  a  merely  ostensible  authority,  to  those  persons  only  who  have 

3  in  good  faith,  and  without   ordinary  negligence,  incurred  a 

4  liability  or  parted  with  value,  upon  the  faith  thereof. 

When  exclusive  credit  is  given  to  agent. 

Sec  2335.     If  exclusive  credit  is  given  to  an  agent  by  the 

2  person  dealing  with  him,  his  principal  is  exonerated  by  pay- 

3  ment  or  other  satisfaction  made  by  him  to  his  agent  in  good 


428  REPORT  OF  CODE  COMMISSIONERS. 

4  faith,  before  receiving  notice  of  the  creditor's  election  to  hold 

5  him  responsible. 

Rights  of  person  who  deals  with  agent  without  knowledge  of  agency.  ' 

Sec.  2336.    One  who  deals  with  an  agent  without  knowing 

2  or  having  reason  to  believe  that  the  agent  acts  as  such  in  the 

3  transaction,  may  set  off   against  any  claim  of  the  principal 

4  arising  out  of  the  same,  all  claims  which  he  might  have  set 

5  off*  against  the  agent  before  notice  of  the  agency. 

Instrument  intended  to  bind  principal  does  bind  him. 

Sec.  2337.     An  instrument,  within  the  scope  of  his  authority, 

2  by  which  an  agent  intends  to  bind  his  principal,  does  bind 

3  him  if  such  intent  is  plainly  inferrable  from  the  instrument 

4  itself. 

Principal's  responsibility  for  agent's  negligence  or  omission. 

Sec.  2338.     Unless  required  by  or  under  the  author!  y  of 

2  law  to  employ  that  particular  agent,  a  principal  is  responsible 

« 

3  to  third  persons  for  the  negligence  of  his  agent  in  the  transac- 

4  tion  of  the  business  of  the  agency,  including  wrongful  acts 

5  committed  by  such  agent  in  and  as  a  part  of  the  transaction  of 

6  such  business,  and  for  his  willful  omission  to  fulfill  the  obli- 

7  gations  of  the  principal. 

Principal's  responsibility  for  wrongs  willfully  committed  by  the  agent. 

Sec.  2339.     A  principal  is  responsible  for  no  other  wrongs 

2  committed   by  his   agent  than  .those  mentioned  in  the  last 

3  section,  unless  he  has  authorized  or  ratified  them,  even  though 

4  they  are  committed  while  the^  agent  is  engaged  in  his  service. 

ARTICLE  IV. 

OBLiaATIONS  OF  AGENTS  TO  THIRD  PBBSON8. 

Section  2342.  Warranty  of  authority. 

2343.  Agent's  responsibility  to  third  persons. 

2344.  Obligation  of  agent  to  surrender  property  to  third  person. 

2345.  Agent  not  having  capacity  to  contract. 

Warranty  of  authority. 

Sec.  2342.  One  who  assumes  to  act  as  an  agent  thereby 
^  warrants,  to  all  who  deal  with  him  in  that  capacity,  that  he 
3     has  the- authority  which  he  assumes. 

Agent's  responsibility  to  third  persons. 

Sec.  2343.     One  who  assumes  to  act  as  an  agent  is  respon- 

2  sible  to  third  persons  as  a  principal  for  his  acts  in  the  course 

3  of  his  agency  in  any  of  the  following  cases,  and  in  no  others: 
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4  1.  When,  with  his  consent,  credit  is  given  to  him  personally 

5  in  a  transaction  : 

6  2.  When  he  enters  into  a  written  contract  in  the  name  of 

7  his  principal,  without   believing,  in  good  faith,  that  he   has 

8  authority  to  do  so ;  or, 

9  3.  When  his  acts  are  wrongful  in  their  nature. 

Obligation  of  agent  to  surrender  property  to  third  person. 

Sec.  ^344.    If  an  agent  receives  anything  for  the  benefit  of 

2  his  principal,  to  the  possession  of  which  another  person  is  en- 

3  titled,  he  must,  on  demand,  surrender  it  to  such  person,  or  so 

4  much  of  it  as  he  has  under  his  control  at  the  time  of  demand^ 

5  on  being  indemnified  for  any  advance  which  he  has  made  to 

6  his  principal,  in  good  faith,  on  account  of  the  same ;  and  is 

7  responsible  therefor,  if,  after  notice  from  the  owner,  he  deliver 

8  it  to  his  principal. 

Agent  not  having  capacity  to  contract. 

Sec.  2345.     The  provisions  of  this  article  are  subject  to  the 
2     provisions  of  Part  I,  Division  First,  of  this  code. 

ARTICLE  v. 

DXLSOATION  OF  AOSNCY. 

Section  2349.    Agent's  delegation  of  his  powers. 

2350.    Agent's  unauthorized  employment  of  sub-agent. 
2851.    Sub-agent  rightfully  appointed,  represents  principal. 

Agent's  delegation  of  his  powers. 

Sec.  2349.     An  agent,  unless  specially  forbidden  by  his  prin- 

2  cipal  to  do  so,  can  delegate  his  powers  to  another  person  in 

3  any  of  the  following  cases,  and  in  no  others  : 

4  1.  When'the  act  to  be  done  is  purely  mechanical ; 

5  2.  When  it  is  such  as  the  agent  cannot  himself,  and  the  sub- 

6  agent  can  lawfully  perform  ; 

7  3.  When  it  is  the  usage  of  the  place  to  delegate  such  powers  ; 

8  4.  When  such  delegation  is  specially  authorized  by  the  prin- 

9  cipal. 

Agent's  unauthorized  employment  of  sub-agent. 

Sec  2350.     If    an    agent*  employs    a    sub-agent    without 

2  authority,  the  former  is  a  principal  and  the  latter  his  agent, 

3  and  the  principal  of  the  former  has  no  connection  with  the 

4  latter. 

Sub-agent  rightfully  appointed,  represents  principal. 

Sec.  2351.      A   sub-agent,    lawfully    appointed,   represents 
2     the  principal  in  like  manner  with  the  original  agent;  and  the 
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3  original  agent  is  not  responsible  to  third  persons  for  the  acts 

4  of  the  sub-agent. 

ARTICLE  VL 

TEBMIMATION  OF  AOBNCY. 

Section  2355.    Termination  of  agency. 
2366.    Same.  ^ 

Termination  of  agency. 

Sec.  2355.     An   agency  is  terminated,  as  to  every   person 

2  having  notice  thereof,  by : 

3  1.  The  expiration  of  its  term; 

4  2.  The  extinction  of  its  subject; 

5  3.  The  death  of  the  agent; 

6  4.  His  renunciation  of  the  agency;  or, 

7  5.  The  incapacity  of  the  agent  to  act  as  such. 

CoMicissiONBBs'  NoTE :    The  amendment  to  tliis  section  consists  in  chang- 
ing the  word  "agency,"  in  the  fifth  subdivision,  to  "agent."    The  amend- 
ment was  suggested  by  the  Commissioners  of  1895,  and  their  note  thereto ^ 
reads  as  follows :  " The  amendment  changes  the  word  ' agency '  to  ' agent,'  in 
the  fifth  subdivision  of  the  section." 

Same. 

Sec.  2356.     Unless  the  power  of  the  agent  is  coupled  with 

2  an  interest  in  the  subject  of  the  agency,  it  is  terminated  as  to 

3  every  person  having  notice  thereof,  by: 

4  1.  Its  revocation  by  the  principal; 

5  2.  His  death;  or, 

6  3.  His  incapacity  to  contract. 

CHAPTER  IL 

PARTICULAR   AGENCIES. 

Article  I.  Auctionkkrs.    [2362-2363.] 

II.  Factors.    [2367-2369.] 

III.  Shipmastsrs  and  Pilots.    [2373-238 

IV.  Ships'  Managers.    [2388-2389.] 

ARTICLE  I. 

auctioneers. 

Section  2362.    Auctioneer's  authority  from  the  seller. 
2363.    Auctioneer's  authority  from  the  bidder. 

Auctioneer's  authority  from  the  seller. 

Sec.  2862.     An  auctioneer,  in  the  absence  of  special  author- 

2  ization  or  usage  to  the  contrary,  has  authority  from  the  seller 

3  only  as  follows: 

4  1.  To  sell  by  public  auction  to  the  highest  bidder; 
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5  2.  To  sell  for  cash  only,  except  such  articles  as  are  usually 

6  sold  on  credit  at  auction; 

7  3.  To  warrant,  in  like  manner  with  other  agents,  to  sell  ac- 

8  cording  to  section  2323; 

9  4.  To  prescribe  reasonable  rules  and  terms  of  sale; 

10  5.  To  deliver  the  thing  sold  upon  payment  of  the  price; 

11  6.  To  collect  the  price;  and, 

12  7.  To  do  whatever  else  is  necessary,  or  proper  and  usual,  in 

13  the  ordinary  course  of  business,  for  effecting  these  purposes. 

Auctioneer's  authority  from  the  bidder.  . 

Sec  2363.     An  auctioneer  has  authority  from  a  bidder  at 

2  the  auction,  as  well  as  from  the  seller,  to  bind  both  by  a  mem- 

3  orandum  of  the  contract,  as  prescribed  in  the  title  on  sale. 

ARTICLE  II.  . 

» 

FACTORS. 

Section  2367.    Factor  defined. 

2368.  Actual  authority  of  factor. 

2369.  Ostensible  authority. 

Factor  defined. 

Sec.  2367.     A  factor  is  an  agent,  as  defined  by  section  2026. 

Actual  authority  of  factor. 

Sec  2368.     In  addition  to  the  authority  of  agents  in  general, 

2  a    factor  has  actual    authority  from    his    principal,   unless 

3  specially  restricted: 

4  1.  To  insure  property  consigned  to  him  uninsured; 

5  2.  To  sell,  on  credit,  anything  intrusted  to  him  for  sale, 

6  except  such  things  as  it  is  contrary  to  usage  to  sell  on  credit; 

7  but  not  to  pledge,  mortgage,  or  barter  the  same;  and, 

8  3.  To  delegate  his  authority  to  his  partner  or  servant,  but 

9  not  to  any  person  in  an  independent  employment. 

Ostensible  authority. 

Sec:  2369.     A  factor  has  ostehsible  authority  to  deal  with 

2  the  property  of  his  principal  as  his  own,  in  transactions  with 

3  persons  not  having  notice  of  the  actual  ownership. 

ARTICLE  III. 

SHIPMASTERS  AND  PILOTS. 

Section  2373.  Authority  of  shipmaster  on  hehalf  of  shipowner. 

2374.  Authority  to  borrow. 

2375.  Authority  on  behalf  of  owners  of  cargo. 

2376.  Power  to  make  contracts. 

2377.  Power  to  hypothecate. 

2378.  Master's  power  to  sell  ship. 

2379.  Master's  power  to  sell  cargo. 
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Section  2380.  Aathority  to  ransom  ship. 

2381.  Abandonment  terminates  master's  power. 

2382.  Personal  liability  for  contracts  concerning  the  ship. 

2383.  Liability  for  acts  of  persons  employed  upon  the  ship. 

2384.  Responsibility  lor  negligence  of  pilot. 

2385.  Obligations  of  shipowner  to  owner  of  cargo. 

Authority  of  shipmaster  on  behalf  of  riiipowner. 

Sec.  2373.     The  master  of  a  ship  is  a  general  agent  for  its 
2    owner  in  all  matters  concerning  the  same. 

Anthority  to  borrow. 

Sec.  2374.     The  master  of  a  ship  has  authority  to  borrow 

2  money  on  the  credit  of  its  owner,  if  it  is  necessary  to  enable 

3  him  to  complete  the  voyage,  and  if  neither  the  owner  nor  his 

4  proper  agent  for  such  matters  can  be  consulted  without  injuri- 

5  ous  delay. 

Authority  on  behalf  of  owners  of  cargo. 

Sec.  2376.     The  master  of  a  ship,  during  a  voyage,  is  a  gen- 

2  eral  agent  for  each  of  the  owners  of  the  cargo,  and  has  authority 

3  to  do  whatever  they  might  do  for  the  preservation  of  their 

4  respective  interests,  but  he  cannot  sell  or  hypothecate  the  cargo, 

5  except  in  the  cases  mentioned  in  this  article. 

Power  to  make  contracts. 

Sec*  2376.    The  master  of  a  ship  may  procure  all  its  necee- 

2  sary  repairs  and  supplies,  may  engage  passengers  and  cargo 

3  for  carriage,  and,  in  a  foreign  port,  may  enter  into  a  charter 

4  party;  and  his  contracts  for  these  purposes  bind  the  owner  to 

5  the  full  amount  of  the  value  of  the  ship  and  freightage. 

Power  to  hypothecate. 

Sec.  2377.    The  master  of  a  ship  may  hypothecate  the  ship, 

2  freightage,  and  cargo,  and  sell  part  of  the  cargo,  in  the  cases 

3  prescribed  by  the  chapters  on  bottomry  and  respondentia,  and 

4  in  no  others,  except  that  the  master  may  also  sell  the  cargo,  or 

5  any  part  of  it,  short  of  the  port  of  destination,  if  found  to  be  of 

6  such  perishable  nature,  or  in  such*  damaged  condition,  that   if 

7  left  on  board  or  reshipped  it  would  be  entirely  lost,  or  would 

8  seriously  endanger  the  interests  of  its  owners. 

Master's  power  to  sell  ship. 

Sec  2378.     When  a  ship,  whether  foreign  or  domestic,  is  seri- 

2  ously  injured,  or  the  voyage  is  otherwise  broken  up,  beyond 

3  the  possibility  of  pursuing  it,  the  master,  in  case  of  necessity, 

4  may  sell  the  ship  without  instructions  from  the  owners,  unless 

5  by  the  earliest  use  of  ordinary  means  of  communication  he  can 

6  inform  the  owners,  and  await  their  instructions. 
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Master's  power  to  sell  cargo. 

Sec.  2379.    The  master  of  a  ship  may  sell  the  cargo,  if  the 

2  voyage  is  broken  up  beyond  the  possibility  of  pursuing  it,  and 
8  no  other  ship  can  be  obtained  to  carry  it  to  its  destination,  and 
4    the  sale  is  otherwise  absolutely  necessary. 

Anthority  to  ransom  ship. 

Sec  2380.  The  master  of  a  ship,  in  case  of  its  capture, 
^    may  engage  to  pay  a  ransom  for  it,  in  money  or  in  part  of  the 

3  cargo,  and  his  engagement  will  bind  the  ship,  freightage,  and 

4  cargo. 

Abandonment  terx^fiinates  master's  power. 

Sec.  238i.  The  power  of  the  master  of  a  ship  to  bind  its 
^  owner,  or  the  owners  of  the  cargo,  ceases  upon  the  abandon- 
3    ment  of  the  ship  and  freightage  to  its  insurers. 

Personal  liability  for  contracts  concerning  the  ship. 

Sec  2382.     Unless  otherwise  expressly  agreed,  or  unless  the 

2  contracting  parties  give  exclusive  credit  to  the  owner,  the  mas- 

3  ter  of  a  ship  is  personally  liable  upon  his  contracts  relative 

4  thereto,  even  when  the  owner  is  also  liable. 

I 

Liability  for  acts  of  persons  employed  upon  the  ship.. 

Sec  2383.  The  master  of  a  ship  is  liable  to  third  persons 
2     for  the  acts  or  negligence  of  persons  employed  in  its  naviga- 

5  tion,  whether  appointed  by  him  or  not,  to  the  same  extent  as 

4  the  owner  of  the  ship. 

Responsibility  for  negligence  of  pilot. 

Sec  2384.  The  owner  or  master  of  a  ship  is  not  responsi- 
'2    ble  for  the  negligence  of  a  pilot  whom  he  is  bound  by  law  to 

5  employ;  but  if  he  is  allowed  an  option  between  pilots,  some  of 

4  whom  are  competent,  or  is  required  only  to  pay  compensation 

5  to  a  pilot,  whether  he  employs  him  or  not,  he  is  so  responsible 

6  to  third  persons. 

Obligations  of  shipowner  to  owner  of  cargo. 

Sec'  2385.    The  owner  of   a  ship  is  bound  to  pay  to  the 

2  owner  of  her  cargo  the  market  value  at  the  time  of  the  arrival 

3  of  the  ship  at  the  port  of  her  destination,  of  that  portion  of 

4  her  cargo  which  has  been  sold  to  enable  the  master  to  pay  for 

5  the  necessary  repairs  and  supplies  of  the  ship. 

28— cc 
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ARTICLE  IV. 

ships'  manaobbs. 

Section  2888.    What  powers  manager  has. 
2389.    What  powers  he  has  not. 

What  powers  manager  has. 

Sec.  2388.    A  ship's  manager  has  power  to  make  contracts 

2  requisite  for  the  performance  of  his  duties  as  such;  to  enter 

3  into  charter-parties,  or  make   contracts   for  carriage;  and  to 

4  settle  for  freightage  and  adjust  averages. 

What  powers  he  has  not. 

Sec.  2389.    Without  special  authority,  a   ship's  manager 

2  cannot  borrow  money,  or  give  up  the  li6n  for  freightage,  or 

3  purchase  a  cargo,  or  bind   the  owners  of    the  ship  to   an 

4  insurance. 

TITLE  X. 

PARTNERSHIP. 

Chapter  I.  Partnership  in  General.     [2395-2418.] 

II.  General  Partnership.     [2424-2472.] 

III.  Special  Partnership.     [2477-2510.] 

IV.  Mining  Partnership.     [2511-2520.] 

CHAPTER  I. 

partnership  in  general. 

Article  I.  What  Constitutes  a  Partnership.    [2396-2387.] 

II.  Partnership  Property.    [2401-2406.] 

III.  Mutual  Obligation  of  Partners.    [2410-2418.] 

IV.  Renunciation  op  Partnership.    [2417-2418.] 

ARTICLE  I.  * 

WHAT  CONSTITUTES  A  PARTNERSHIP. 

Section  2395.    Partnership  defined. 

2396.  Shipowners. 

2397.  Formation  of  partnership. 

Partnership  defined. 

Sec.  2395.     Partnership  is  the  association  of  two  or  more 

2  persons,  for  the  purpose  of  carrying  on  business  together,  and 

3  dividing  its  profits  between  them. 

Shipowner^,. 

Sec.  2396.     Part  owners  of  a  ship  do  not,  by  simply  using 
2    it  in  a  joint  enterprise,  become  partners  as  to  the  ship. 
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Formation  of  partnership. 

Sec.  2397.     A  partnership  can  be  formed  only  by  the  con- 

2  sent  of  all  the  parties  thereto,  and  therefore  no  new  partner  can 

3  be  admitted  into  a  partnership  without  the  -consent  of  every 

4  existing  member  thereof. 

ARTICLE  11. 

PABTNBBSHIP  PROPERTY. 

Section  2401.  Partnership  property  defined. 

2402.  Partner's  interest  in  partnership  property. 

2403.  Partner's  share  in  profits  and  losses. 

2404.  When  division  of  losses  implied. 

2405.  Partner  may  require  application  of  partnership  property  to 

payment  of  debts. 

2406.  What  property  is  partnership  property  by  presumption. 

Partnership  proi)erty  defined.    , 

Sec.  2401.     The  property  of  a  partnership  consists  of  all  that 

2  is  contributed  to  the   common  stock  at  the   formation  of  the 

3  partnership,  and  all  that  is  subsequently  acquired  thereby. 

Partner's  interest  in  partnership  property. 

Sec  2402.     The  interest  of  each  member  of  a  partnership 
2    extends  to  every  portion  of  its  property. 

Partner's  share  in  profits  and  losses. 

Sec.  2403.     In  the  absence  of  any  agreement  on  the  subject, 

2  the  shares  of  partners  in  the  profit  or  loss  of  the  business  are 

3  equal,  and  the  share  of  each  in  the  partnership  property  is  the 

4  value  of  his  original  contribution,  increased  or  diminished  by 

5  his  share  of  profit  or  loss. 

When  division  of  losses  implied. 

Sec  2404.     An  agreement  to  dividft  the  profits  of  a  business 

2  implies  an  agreement  for  a  corresponding  division  of  its  losses, 

3  unless  it  is  otherwise  expressly  stipulated. 

Partner  may  require  application  of  partnership  property  to  payment  of 
debts. 

Sec  2405.     Each  member  of  a  partnership  may  require  its 

2  property  to  be  applied  to  the  discharge  of  its  debts,  and  has  a 

3  lien   upon  the  shares  of  the  other  partners  for  this  purpose, 

4  and  for  the  payment  of  the  general  balance  if  any  due  to*  him. 

What  property  is  partnership  property  by  presumption. 

Sec  2406.     Property,  whether  real  or  personal,  acquired  with 
2     partnership  funds,  is  presumed  to  be  partnership  property. 


^  I 
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ARTICLE   III. 

MUTUAL  OBLIGATIONS  OF  FABTNBB8. 

Section  2410.  Partners  trustees  for  each  other. 

2411.  Good  faith  to  be  observed  between  them 

2412.  Mutual  liability  of  partners  to  account. 

2413.  No  compensation  for  services  to  firm. 

Partners  trustees  for  each  other. 

Sec.  2410.    The  relations  of  partners  are  confidential.    They 

2  are  trustees  for  each  other  within  the  meaning  of  Chapter  'I  of 

3  the  title  on  trusts,  and  their  obligations  as  such  trustees  are 

4  defined  by  that  chapter. 

Good  faith  to  be  observed  between  them. 

Sec.  2411.  In  all  proceedings  connected  with  the  formation, 
2  conduct,  dissolution,  and  liquidation  of  a  partnership,  every 
8    partner  is  bound  to  act  in  the  highest  good  faith  toward  his 

4  co-partners.     He  may  not  obtain  any  advantage  over  them  in 

5  the  partnership   afiairs  by   the   slightest    misrepresentation, 

6  concealment,  threat,  or  adverse  pressure  of  any  kind. 

Mutual  liabilities  of  partners  to  account. 

Sec.  2412.     Each  member  of  a  partnership  must  account  to 

2  it  for  everything  that  he  receives  on  account  thereof,  and  is 

3  entitled  to  reimbursement  therefrom  for  everything  that  he 

4  properly  expends  for  the  benefit  thereof,  and  to  be  indemnified 

5  thereby  for  all  losses  and  risks  which  he  necessarily  incurs  on 

6  its  behalf. 

No  compensation  for  services  to  iirm. 

Sec  2413.  A  partner  is  not  entitled  to  any  coinpensation 
2    for  services  rendered  by  him  to  the  partnership. 

ARTICLE  IV. 

RBNUNOIATION   OP  FABTNBRSHIP. 

Section  2417.    Henunciation  of  future  profits  exonerates  from  liability. 
2418.    Effect  of  renunciation. 

Renunciation  of  future  profits  exonerates  from  liability. 

Sec  2417.     A  partner  may  exonerate  himself  from  all  future 

2  liability  to  a  third  person,  on  account  of  the  partnership,  by 

3  renouncing,  in  good  faith,  all  participation  in  its  future  profits, 

4  and  giving  notice  to  such  third  person,  and  to  his  own  co-part- 

5  ners,  that  he  has  made  such  renunciation,  and  that,  so  far  as 

6  may  be  in  his  power,  he  dissolves  the  partnership,  and  does  not 

7  intend  to  be  liable  on  account  thereof  for  the  future. 
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Effect  of  renunciation. 
Sec.  2418.     After  a  partner  has  given  notice  of  his  renun- 

2  ciation  of  the  partnership,  he  cannot  claim  any  of  its  subse- 

3  quent  profits,  and  his  co-partners  may  proceed  to  dissolve  the 

4  partnership. 

CHAPTER  IL 

GENERAL   PARTNERSHIP. 
Abtiols      I.    What  is  a  Gbnbbal  Pabtnbbship.  i  [2424.] 

II.     POWBBS  AND  AUTHOBITT  OF  PABTNBBS.     [2428-2431.] 

III.  Mutual  Obligations  of  Pabtnbbs.    [2435-2438.] 

IV.  Liability  of  Pabtnbbs.    [2442-2445.] 

V.    Tbbhination  of  Pabtnbbship.    [2449-2454.] 
VI.    Liquidation.    [2458-2462.] 
VII.    Of  thjb  Usb  of  Fictitious  Nambs.    [2466-2472,] 

t 

ARTICLE  I. 

what  is  a  gbnbbal  pabtnbbship. 
Section  2424.    General  partnership  defined. 

General  partnership  defined. 

Sec.  2424.  Every  partnership  that  is  not  formed  in  accord- 
2  ance  with  the  law  concerning  special  or  mining  partnerships, 
8    and  every  special  partnership  so  far  only  as  the  general  part- 

4  ners  are  concerned,  is  a  general  partnership. 

ARTICLE  IL 

POWBBS  AND  AUTHOBITY  OF  PABTNBBS. 

Section  2428.  Power  of  majority  of  partners. 

2429.  Authority  of  individual  partner,* 

2430.  What  authority  partner  has  not. 

2431.  Partner's  acts  in  bad  faith,  when  ineffectual. 

Power  of  majority  of  partners. 

Sec.  2428.     Unless  otherwise  expressly  stipulated,  the  de- 

2  cision  of  the  majority  of  the  members  of  a  general  partnership 

3  binds  it  in  the  conduct  of  its  business. 

Authority  of  individual  partner. 

Sec  2429.     Every  general  partner  is  agent  for  the  partner- 

2  ship  in  the  transaction  of  its  business,  and  has  authority  to  do 

3  whatever  is  necessary  to  carry  on  such  business  in  the  ordinary 
A     manner,  and  for  this  purpose  may  bind  his  co-partners  by  an 

5  agreement  in  writing. 

What  authority  partner  has  not. 

Sec.  2430.     A  partner,  as  such,  has  not  authority  to  do  any 

2  of  the  following  acts,  unless  his  co-partners  have  wholly  aban- 

3  doned  the  business  to  him,  or  are  incapable  of  acting  : 
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4        1.  To  make  an  assignment  of  the  partnership  property  or 
"5    any  portion  thereof  to  a  creditor,  or  to  a  third  person  in  trust 

6  for  the  benefit  of  a  creditor  or  of  all  creditors ; 

7  2.  To  dispose  of  the  good  will  of  the  business; 

8  3.  To  dispose  of  the  whole  of  the  partnership  property  at 

9  once,  unless  it  consists  entirely  of  merchandise; 

10  4.  To  do  any  act  which  would  make  it  impossible  to  carry 

11  on  the  ordinary  business  of  the  partnership; 

12  5.  To  confess  a  judgment; 

13  6.  To  submit  a  partnership  claim  to  arbitration; 

14  7.  To  do  any  other  act  not  within  the  scope  of  the  preceding 

15  section. 

Partner's  acts  in  bad  faith,  when  ineffectual. 

Sec.  2431.     A  partner  is  not  bound  by  any  act  of  a  co-partner 

2  in   bad  faith   toward  him,  though  within   the   scope  of  the 

3  partner's  powers,  except  in  favor  of  persons  who  have  in  good 

4  faith  parted  with  value  in  reliance  upon  such  act. 

ft 

ARTICLE    III. 

MUTUAL  OBLIGATIONS  OF  PABTNBB8. 

Section  2435.  Profits  of  individual  partner. 

2436.  In  what  business  partner  may  not  engage. 

2437.  In  what  he  may  engage. 

2438.  Must  account  to  firm  for  profits. 

Profits  of  individual  partner. 

Sec.  2435.     All  profits  made  by  a  general  partner,  in  the 

2  course  of  any  business  usually  carried  on  by  the  partnership, 

3  belong  to  the  firm. 

In  what  btisiness  partner  may  not  engage. 

Sec.  2436.     A  general  partner  who  agrees  to  give  his  personal 

2  attention  to  the  business  of  the  partnership,  may  not  engage 

3  in  any  business  which  gives  him  an  interest  adverse  to  that  of 

4  the  partnership,  or  which  prevents  him  from  giving  to  such 
•     5     business  all  the  attention  which  would  be  advantageous  to  it. 

In  what  he  may  engage. 

Sec.  2437.     A  partner  may  engage  in  any  separate  business, 
2     except  as  otherwise  provided  by  the  last  two  sections. 

Must  account  to  firm  for  profits. 

Sec.  2438.     A    general   partner   transacting   business   con- 

2  trary  to  the  provisions  of  this  article  may  be  required  by  any 

3  co-partner  to  account  to  the  partnership  for  the  profits  of  such 

4  business. 
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ARTICLE  IV. 


LIABILITY  OF  PABTNBBS. 


Section  2442.  Liability  of  partners  to  third  persons. 

2443.  Liability  for  each  other^s  acts  as  agents. 

2444.  Liability  of  one  held  out  as  partner. 

2445.  No  one  liable  as  partner  unless  held  out  as  soch^ 

Liability  of  partners  to  third  persons. 

* 

Sec.  2442.  Every  general  partner  is  liable  to  third  per- 
2  sons  for  all  the  obligations  of  the  partnership,  jointly  with 
S    his  co-parlners. 

Liability  for  each  other's  acts  as  agent. 

Sec.  2443.  The  liability  of  general  partners  for  each  other's 
2     acts  is  defined  by  the  title  on  agency. 

Liability  of  one  held  out  as  partner. 

Sec.  2444.  Any  one  permitting  himself  to  be  represented  as 
2  a  partner,  general  or  special,  is  liable,  as  such,  to  third  persons 
S    to  whom  such  representation  is  communicated,  and  who,  on 

4  the  faith  thereof,  give  credit  to  the  partnership. 

No  one  liable  as  partner  unless  held  out  as  such. 
Sec  2445.     No  one  is  liable  as  a  partner  who  is  not  such  in 
2     fact,  except  as  provided  in  the  last  section. 

ARTICLE  V. 

TERMINATION  OF  PABTNBB8HIP. 

Section  2449.  Duration  of  partnership. 

2450.  Total  dissolution  of  partnership. 

2451.  Partial  dissolution. 

2452.  Partner  entitled  to  dissolution. 

2453.  Notice  of  termination. 

2454.  Notice  by  change  of  name. 

Duration  of  partnership. 

Sec.  2449.     If  no  term  is  prescribed  by  agreement  for  its 
2     duration,  a  general  partnership  continues  until  dissolved  by 

5  a  partner  or  by  operation  of  law. 

Total  dissolution  of  partnership. 

Sec.  2450.     A  general  partnership  is  dissolved  as  to  all  of 
2     the  partners: 
S        1.  By  lapse  of  the  time  prescribed   by  agreement  for   its 

4  duration; 

5  2.  .By  the  expressed  will  of  any  partner,  if  there  is  no  such 

6  agreement; 

7  3.  By  the  death  of  a  partner; 


I. 
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8  4.  By  the  transfer  to  a  person,  not  a  partner,  of  the  interest 

9  of  any  partner  in  the  partnership  property; 

10  5.  By  war,  or  the  prohibition   of  commercial  intercourse 

11  between  the  country  in  which  one  partner  resides  and  that  in 

12  which  another  resides;  or, 

13  6.  By  a  judgment  of  dissolution. 

Partial  dissolution. 

Sec.  2451.     A  general  partnership  may  be  dissolved,  as  to 

2  himself  only,  by  the  expressed  Tvrill  of  any  partner,  notwith- 

3  standing  his  agreement  for  its  continuance,  subject,  however^ 

4  to  liabilty  to  his  co-partners  for  any  damage  caused  to  them 

5  thereby,  unless  the  circumstances  are  such  as  to  entitle  him  to 

6  a  judgment  of  dissolution. 

Partner  entitled  to  dissolution. 

Sec.  2452.     A  general  partner  is  entitled  to  a  judgment  of 

2  dissolution: 

3  1.  When  he,  or  another  partner,  becomes  legally  incapable 

4  of  contracting; 

5  2.  When  another  partner  fails  to  perform  his  duties  under 

6  the  agreement  of  partnership,  or  is  guilty  of  serious  miscon- 

7  duct;  or, 

8  3.  When  the  business  of  the  partnership  can  be  carried  on 

9  only  at  a  permanent  loss. 

Notice  of  termination. 

Sec.  2453.     The  liability  of  a  general  partner  for  the  acts  of 

2  his  co-partners  continues,  even  after  a  dissolution  of  the  co- 

3  partnership,  in  favor  of  persons  who  have  had  dealings  with 

4  and  given  credit  to  the  partnership  during  its  existence,  until 

5  they  have  had  personal  notice  of  the  dissolution;  and  in  favor 

6  of  other  persons  until  such  dissolution  has  been  advertised  in 

7  a  newspaper  published  in  every  county  where  the  partnership, 

8  at  the  time  of  its  dissolution,  had  a  place  of  business,  if  a  news- 

9  paper  is  there  published,  to  the  extent  in  either  case  to  which 

10  such  persons  part  with  value  in  good  faith,  and  in  the  belief 

11  that  such  partner  is  still  a  member  of  the  firm. 

Notice  by  change  of  name. 

Sec.  2454.     A   change    of    the    partnership    name,   which 

2  plainly  indicates    the  withdrawal  of  a  partner,  is  sufficient 

3  notice  of  the  fact  of  such  withdrawal  to  all  persons  to  whom  it 

4  is  communicated;  but  a  change  in  the  name,  which  does  not 

5  contain  such  an  indication,  is  not  notice  of  the  withdrawal  of 

6  any  partner. 
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ARTICLE  VI. 

LIQUIDATION. 

Section  2458.  Powers  of  partners  after  dissolution. 

2459.  Who  may  act  in  li(|aidation. 

2460.  Who  may  not  act  in  liquidation. 
246L  Powers  of  partners  in  liquidation. 

^  2462.    What  partner  may  do  in  liquidation. 

« 
Powers  of  partners  after  dissolution. 

Sec.  2468.     After   the    dissolution    of    a    partnership,   the 

2  powers  and  authority  of  the  partners  are  such  only  as  are  pre- 

3  scribed  by  this  article. 

Who  may  act  in  liquidation. 

Sec.  2459.     Any  member  of  a  general  partnership  may  act 

2  in  liquidation  of  its  afiairs,  except  as  provided  by  the  next 

3  section. 

Who  may  not  act  in  liquidation. 

Sec.  2460.     If  the  liquidation  of  a  partnership  is  committed, 

2  by  consent  of  all  ^the  partners,  to  one  or  more  of  them,  the 

3  others  have  no  right  to  act  therein;  but  their  acts  are  valid  in 

4  favor  of  persons  parting  with  value,  in  good  faith,  upon  credit 

5  thereof. 

Powers  of  partners  in  liquidation. 

Sec  2461.     A  partner  authorized  to  act  in  liquidation  may 

2  collect,  compromise,  or  release  any  debts  due  to  the  partner- 

3  ship,  pay  or  compromise  any  claims  against  it,  and  dispose  of 

4  the  partnership  property. 

What  partner  may  do  in  liquidation. 

Sec.  2462.     A  partner  authorized  to  act  in  liquidation  may 

2  indorse,  in  the  name  of  the  firm,  promissory  notes,  or  other 

3  obligations  held  by  the  partnership,  for  the  purpose  of  collect- 

4  ing  the  same,  but  he  cannot  create  any  new  obligation  in  its 

5  name,  or  revive  a  debt  against  the  firm,  by  an  acknowledgment 

6  when  an  action  thereon  is  barred  under  the  provisions  of  the 

7  Code  of  Civil  Procedure. 

ARTICLE  VII. 

OF  THB  USE  OF  FICTITIOUS  NAMES. 

Section  2466.  Fictitious  name. 

2467.  Omitted, 

2468.  Certificate,  when  to  be  filed. 

2469.  New  certificates  on  change  of  partner.^ 

2470.  Register  of  such  firms  to  be  kept  by  county  clerk. 

2471.  Certified  copies  of  register,  and  proof  of  publication,  to  be 

evidence. 

2472.  Failure  to  comply  with  sections  2466  and  2469  a  misde- 

meanor. 
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Fictitious  name. 

Sec.  2466.     Except  as  otherwise  provided  in  the  next  section, 

2  every  partnership  transacting  business  in  this  state  under  a 

3  fictitious  name,  or  a  designation  not  showing  the  names  of  the 

4  persons  interested  as  partners  in  such  business,  must  file  with 

5  the  clerk  of  the  county  in  which  its  principal  place  of  business 

6  is  situated,  a  certificate  stating  tlie  names  in  full  of  all  the 

7  members^of  such  partnership,  and  their  places  of  residence,  and 

8  publish  the  same  once  a  week,  for  four  successive  weeks,  in  a 

9  newspaper  published  in  the  county,  if  there  be  one,  and  if 

10  there  be  none  in  such  county,  then  in  a  newspaper  published 

11  in  an  adjoining  county. 

Sec.  2467.     Omitted,     Repeal  recommended. 

GoMMissioNBRs'  NoTS.    This  section  should  be  stricken  out,  for  reasons 
given  in  note  to  this  article. 

Certificate,  when  to  be  filed. 

Sec.  2468.     The  certificate  filed  with  the  clerk,  as  provided  in 

2  section  2466,  must  be  signed  by  the  partners,  and  acknowl- 

3  edged  before  some  officer  authorized  to  take  the  acknowledg- 

4  ment  of  conveyances  of  real  property.     Where  the  partnership 
6    is  hereafter  formed,  the  certificate  must  be  filed,  and  the  publi- 

6  cation  designated  in  that  section  must  be  made  within  one 

7  month  after  the  formation  of  the  partnership,  or  within  one 

8  month  from  the  time  designated  in  the  agreement  of  its  mem- 

9  bers  for  the   commencement  of    the   partnership;  where  the 

10  partnership  has  been  heretofore  formed,  the  certificate  must  be 

11  filed,  and  the  publication  made  within  six  months  after  the 

12  adoption  of  this  code.    Persons  doing  business  as  partners  con- 

13  trary  to  the  provisions  of  this  article  shall  not  maintain  any 

14  action  upon  or  on  account  of  any  contracts  made  or  trans- 

15  actions  had  in  their  partnership  name,  in  any  court  of  this 

16  state,  until  they  have  first  filed  the  certificate  and  made  the 

17  publication  herein  required. 

New  certificates  on  change  of  partner. 

Sec.  2469.     On  every  change  in  the  members  of  a  partner- 

2  ship  transacting  business  in  this  state,  under  a  fictitious  name, 

3  or  a  designation  which  does  not  show  the  names  of  the  persons 

4  interested  as  partners  in  its  business,  a  new  certificate  must  be 

5  filed  with  the  county  clerk,  and  a  new  publication  made,  as 

6  required  by  this  article,  on  the  formation  of  such  partnership. 

Register  of  such  firms  to  be  kept  by  county  clerk. 

Sec.  2470.     Every  county  clerk  must  keep  a  register  of  the 
2     names  of  firms  and  persons  mentioned  in  the  certificates  filed 
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3  with  him,  pursuant  to  this  article,  entering  in  alphabeticftl, 

4  order  the  name  of  every  such  partnership,  and  of  each  partner 
6    therein. 


'I  J 


Certified  copies  of  register,  and  proof  of  pablication,  to  be  evidence.  )  ^-i- 

Sec.  2471.  ,  Copies  of  the  entries  of  a  county  clerk,  aa  herein      )  5 

2  directed,  when  certified  by  him,  and  aflSdavits  of  publication,     r    J'^ 

3  as  herein  directed,  made  by  the  printer,  publisher,  or  chief 

4  clerk  of  a  newspaper,  are  presumptive  evidence  of  the  facts 

5  therein  stated. 

Failure  to  comply  with  sections  2166  and  2469  a  misdemeanor. 

Sec  2472.     Every  such  partnership  as  that  designated  in, 
2    section  2466  and  section  2469,  and  each  member  thereof,  failing 
8    to  comply  with  the  provisions  of  said  sections,  and  of  each  of 
4    them,  shall  be  guilty  of  a  misdemeanor. 

CoMMissioNKBs'  NoTS:  This  section  is  suggested  to  enforce  compliance 
with  the  provisions  of  the^  sections  therein  referred  to,  now  disregarded  by 
many  firms  doing  business  in  this  state. 

Commissioners'  Note  :  The  changes  made  in  Article  VII  of  this  chapter, 
with  reference  to  fictitious  names,  are  to  compel  foreign  commercial  and 
banking  partnerships  to  subject  themselves  to  the  same  rules  concerning  the 
use  of  fictitious  names  as  are  enforced  against  domestic  partnerships.  The 
Commissioners  can  see  no  reason  why  a  fictitious  name  from  New  Zealand 
should  be  entitled  to  more  credit  or  privilege  than  one  within  the  state. 

CHAPTER  III. 

SPECIAL    PARTNERSHIP. 

Abticlb  I.  Formation  of  Partnership.    [2477-2485.] 

II.  Powers,  Rights,  and  Duties  of  the  Partners.    [2489-2496.] 

III.  Liability  of  Patrners.    [2500-2603.] 

IV.  Alteration  and  Dissolution  of  the  Partnership.    [2507-2510.1 

ARTICLE  I. 

FORMATION   OF  PARTNERSHIP. 

Section  2477.  Formation  of  special  partnership. 

2478.  Of  what  to  consist. 

2479.  Certified  statement. 

2480.  Acknowledged  and  recorded.    False  statement. 

2481.  Affidavit  as  to  sums  contributed. 

2482.  No  partnership  until  compliance. 

2483.  Certificate  to  be  published. 

2484.  Affidavit  of  publication  filed. 

2485.  Renewal  of  special  partnership. 

Formation  of  special  partnership. 

Sec.  2477.     A  special  partnership  may  be  formed  by  two  or 
2     more  persons,  in  the  manner  and  with  the  effect  prescribed  in 
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8  this  chapter,  for  the  transaction  of  any  business  except  bank- 
4    ing  or  insurance. 

Of  what  to  consist. 

Sec  2478.     A  special  partnership  may  consist  of    one  or 

2  more  persons  called  general  partners,  and  one  or  more  persons 

3  called  special  partners. 

Certified  statement. 

Sec.  2479.     Persons  desirous  of  forming  a  special  partnership 

2  must  severally  sign  a  certificate,  stating: 

3  1.  The  name  under  which  the  partnership  is  to  be  conducted; 

4  2.  The  general  nature  of  the  business  intended  to  be  trans- 
6    acted; 

6  3.  The  names  of  all  the  partners  and  their  residences,  speci- 

7  fying  which  are  general  and  which  are  special  partners; 

8  4.  The  amount  of  capital  which  each  special   partner   has 

9  contributed  to  the  common  stock; 

10        5.  The  periods  at  which  such  partnership  will  begin  and  end. 

Acknowledged  and  recorded.    False  statement. 

Sec.  2480.     Certificates  under  the  last  section  must  be  ac- 

2  knowledged  by  all  the  partners,  before  some  officer  authorized 

3  to  take  acknowledgment  of  deeds,  one  to  be  filed  in  the  clerk's 

4  ofiice,  and  the  other  recorded  in  the  office  of  the  recorder  of  the 
6    county  in  which  the  principal  place  of  business  of  the  partner- 

6  ship  is  situated,  in  a  book  to  be  kept  for  that  purpose,  open  to 

7  public  inspection;  and  if  the  partnership  has  places  of  business 

8  situated  in  different  counties,  a  copy  of  the  certificate,  certified 

9  by  the  recorder  in  whose  office  it  is  recorded,  must  be  filed  in 

10  the  clerk's  office,  and  recorded  in  like  manner  in  the  office  of 

11  the  recorder  in  every  such  county.     If  any  false  statement  is 

12  made  in  any  such  certificate,  all  the  persons  interested  in  the 

13  partnership  are  liable,  as  general  partners,  for  all  the  engage- 

14  ments  thereof. 

Affidavit  as  to  sums  contributed. 

Sec.  2481.     An  affidavit  of  each  of  the  partners,  stating  that 

2  the  sums  specified  in  the  certificate  of  the  partnership  as  hav- 

3  ing  been  contributed  by  each  of  the  special  partners,  have  been 

4  actually  and  in  good  faith  paid,  in  the  lawful  money  of  the 
6  United  States,  must  be  filed  in  the  same  office  with  the  original 
6    certificate. 

No  partnership  until  compliance. 

Sec  2482.     No  special  partnership  is  formed  until  the  pro- 
2     visions  of  this  article  are  complied  with. 


THE   REVISED   CIVIL  CODE.  446 

Certificate  to  be  published. 

Sec.  2483.     The  certificate  mentioned  in  this  article,  or  a 

^  statement  of  its  substance,  must  be  published  in  a  newspaper 

3  published  in  the  county  where  the  original  certificate  is  filed, 

4  and  if  no  newspaper  is  there  printed,  then  in  a  newspaper  pub- 

5  lished   in   an   adjoining  county.     Such  publication  must  be 

6  made  once  a  week  for  four  successive  weeks,  beginning  within 

7  one  week  from  the  time  of  filing  the  certificate.    In  case  such 

8  publication  is  not  so  made,  the  partnership  must  be  deemed 

9  general. 

Affidavit  of  publication  filed. 

Sec.  2484.     An  affidavit  of  the  making  of  the  publication 

2  mentioned  in  the  preceding  section,  made  by  the  printer,  pub- 

3  Usher,  or  chief  clerk  of  the  newspaper  in  which  such  publica- 

4  tion  is  made,  may  be  filed  with  the  county  recorder  with  whom 

5  the  original  certificate  was  filed,  and  is  presumptive  evidence 

6  of  the  facts  therein  stated. 

Renewal  of  special  partnership. 

Sec  2485.     Every  renewal  or  continuance  of  a  special  part- 

2  nership  must  be  certified,  recorded,  verified,  and  published  in 

3  the  same  manner  as  upon  its  original  formation. 

ARTICLE  II. 

POWBBS,  BIQHT8,  AND  DUTIES  OF  THK  PARTNERS. 

Section  2489.  General  partners  to  transact  business. 

2490.  Special  partners  may  investigate  and  advise. 

2491.  Special  partners  may  loan  money.    Insolvency. 

2492.  General  partners  may  sae  and  be  saed. 

2493.  Withdrawal  of  capital. 

2494.  Interest  and  profits. 

2495.  Result  of  withdrawing  capital. 

2496.  Preferential  transfer  void. 

General  partners  to  transact  business. 

Sec.  2489.     The  general   partners   only  have   authority  to 
2     transact  the  business  of  a  special  partnership. 

Special  partners  may  investigate  and  advise. 

Sec.  2490.     A  special  partner  may  at  all  times  investigate 

2  the  partnership  affairs,  and  advise  his 'partners,  or  their  agents, 

3  as  to  their  management. 

Special  partners  may  loan  money.    Insolvency. 

Sec.  2491.     A  special  partner  may  lend  money  to  the  part- 

2  nership,  or  advance  money  for  it,  and  take  from  it  security 

3  therefor,  and  as  to  such  loans  or  advances  has  the  same  rights 
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4  as  any  other  creditor;  but  in  case  of  the  insolvency  of  the  part- 

5  nership,  all  other  claims  which  he  may  have  against  it  must  be 

6  postponed  until  all  other  creditors  are  satisfied. 

General  partners  may  sue  and  be  saed. 
Sec.  2492.     In  all  matters  relating  to  a  special  partnership, 

2  its  general  partners  may  sue  and   be  sued  alone,  in  the  same 

3  manner  as  if  there  were  no  special  partners. 

Withdrawal  of  capital. 

Sec.  2493.     No   special  partner,  under   any   pretense,  may 

2  withdraw  any  part  of  the  capital  invested  by  him  in  the  part- 

3  nership,  during  its  continuance. 

Interest  and  profits. 

Sec.  2494.     A  special  partner  may  receive  such  lawful  in- 

2  terest  and  such  proportion  of  profits  as  may  be  agreed  upon,  if 

3  not  paid  out  of  the  capital  invested   in  the   partnership  by 

4  him,  or  by  some  other  special  partner,  and  is  not  bound  to  re- 

5  fund  the  same  to  meet  subsequent  losses. 

» 

Result  of  withdrawing  capitaL 
Sec.  2495.     If  a  special  partner  withdraws  capital  from  the 

2  firm,  contrary  to  the  provisions  of  this  article,  he  thereby  be- 

3  comes  a  general  partner. 

Preferential  transfer  void. 

Sec.  2496.     Every  transfer  of  the  property  of  a  special  part- 

2  nership,  or  of  a  partner  therein,  made  after  or  in  contempla- 

3  tion  of  the  insolvency  of  such  partnership  or  partner,  with 

4  intent  to  give  a  preference  to  any  creditor  of  such  partnership 

5  or  partner  over  any  other  creditor  of  such  partnership,  is  void 

6  against  the  creditors  thereof;  and  every  judgment  confessed, 

7  lien  created,  or  security  given,  in  like  manner  and  with  the 

8  like  intent,  is  in  like  manner  void. 

ARTICLE  III. 

LIABILI9^Y  OF  PABTNBB8. 

Section  2500.  Liability  of  partners. 

2501.  Of  special  partners. 

2502.  Liability  for  unintentional  act. 

2503.  Who  may  question  existence  of  special  partnership. 

Liability  of  partners. 

Sec.  2500.     The  general  partners  in  a  special   partnership 

2  are  liable  to  the  same  extent  as  partners  in  a  general  partner- 

3  ship. 
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Of  special  partners. 

Sec.  2501.    The  contribution  of  a   special  partner  to  the 

2  capital  of   the  firm,   and  the  increase  thereof,  is   liable  for 

3  its  debts,  but  he  is  not  otherwise  liable  therefor,  except  as 

4  follows:  * 

6  1.  If  he  has  willfully  made  or  permitted  a  false  or  materi- 
'6    ally  defective  statement  in  the  certificate  of  the  partnership, 

7  the  aflSdavit  filed  therewith,  or  the  published  announcement 

8  thereof,  he  is  liable,  as  a  general  partner,  to  al\  creditors  of  the 

9  firm; 

10  2.  If  he  has  willfully  interfered  with  the  business  of  th^e 

11  firm,   except  as  permitted  in  Article  II  of  this  chapter,  he 

12  is  liable  in  like  manner;  or, 

13  3.  If  he  has  willfully  joined  in  or  assented  to  an  act  con- 

1 4  trary  to  any  of  the  provisions  of  Article  II  of  this  chapter,  he 
16    is  liable  in  like  manner. 

« 

Liability  for  unintentional  act. 

Sec.  2502.     When  a  special  partner  has  unintentionally  done 

2  any  of  the  acts  mentioned  in  the  last  section,  he  is  liable,  as  a 

3  general  partner,  to  any  creditor  of  the  firm  who  has  been  actu- 

4  ally  misled  thereby  to  his  detriment  or  prejudice. 

Who  may  question  existence  of  special  partnership. 

Sec.  2503.     One  who,  upon  making  a  contract  with  a  part- 

2  nership,  accepts  from  or  gives  to*  it  a  written  memorandum  of 

3  the  contract,  stating  that  the  partnership  is  special,  and  giving 

4  the  names  of  the  special  partners,  cannot  afterwards  charge  the 

5  persons  thus  named  as  general  partners  upon  that  contract,  by 

6  reason  of  an  error  or  defect  in  the  proceedings  for  the  creation 

7  of  the   special   partnership,  pripr   to  the   acceptance   of  the 

8  memorandum,  if  an  effort  has  been  made  by  the  partners,  in 

9  good  faith,   to   form   a   special   partnership,  in   the   manner 
10  required  by  Article  I  of  this  chapter. 

ARTICLE  IV. 

ALTBBATION  AKD  DISSOLUTION. 

Section  2507.  When  special  partnership  becomes  general. 

2608.  How  new  special  partners  may  be  admitted. 

2509.  Dissolution  of  fecial  partnerships.    Notice. 

2510.  The  name  of  a  special  partner  not  used,  unless. 

When  special  partnership  becomes  general. 

Sec  2507.     A  special  partnership  becomes  general  if,  within 

2  ten  days  after  any  partner  withdraws  from   it,  or   any   new 

3  partner  is  received  into  it,  or  a  change  is  made  in  the  nature 
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4  of  its  business  or  in  its  name,  a  certificate  of  such  fact,  duly 

5  verified  and  signed  hy  one  or  more  of  the  partners,  is  not  filed 

6  with  the  county  clerk  and  recorder  with  whom  the  original 

7  certificate  of  the   partnership   was   filed,  and    notice  thereof 

8  published  as  is  provided  in  Article  I  of  this  chapter  for  the 

9  publication  of  the  certificate. 

How  new  special  partners  may  be  admitted. 

Sec.  2508.     New  special  partners  may  be  admitted  into  a 

2  special    partnership    upon  a  certificate,    stating   the  .  names, 

3  residences,  and  contributions  to  the  common  stock  of  each  of 

4  such   partners,  signed  by  each  of  them,   and  by  the  general 

5  partners  verified,  acknowledged,  or  proved,  according  to  the 

6  provisions*  of  Article  I   of  this   chapter,   and   filed  with  the 

7  county  clerk  and  recorded  with  whom  the  original  certificate 

8  of  partnership  was  filed. 

Dissolution  of  special  partnerships.    Notice. 

Sec.  2509.     A  special  partnership  is  subject  to  dissolution  in 

2  the  same  manner  as  a  general  partnership,  except  that   no* 

3  dissolution,  by  the  act  of   the  partners,  is  complete  until   a 

4  notice  thereof  has  been  filed  and  recorded  in  the  office  of  the 
6     county  clerk  and  recorder  with  whom  the  original  certificate 

6  was   recorded,   and   published   once  in   each   week,   for  four 

7  successive   weeks,   in   a   newspaper   printed   in   each  county 

8  where  the  partnership  has  a  place  of  business. 

The  name  of  a  special  partner  not  used,  unless. 

Sec  2510.    The  name  of  a  special  partner  must  not  be  used 

2  in  the  firm  name  of  the  partnership,  unless  it  be  accompanied 

3  with  the  word  "  limited.'' 

CHAPTER  IV. 

MINING   PARTNERSHIPS. 

Section  2511,  When  a  mining  partnership  exists. 

2512.  Express  agreement  not  necessary  to  constitute. 

2513.  Profits  and  losses,  how  shared. 

2514.  Lien  of  partners. 

2515.  Mines,  partnership  property. 

2516.  Partnership  not  dissolved  by  sale  of  interest.     . 

2517.  Purchaser  takes,  su)iject  to  liens,  unless,  etc.  < 

2518.  Takes  with  notice  of  lien,  when. 

2519.  Contract  in  writing,  when  binding. 

2520.  Owners  of  majority  of  shares  govern. 

When  a  mining  partnership  exists. 

Sec  2511.     A  mining  partnership  exists  when  two  or  more 
2     persons  who  own  or  acquire  a  mining  claim  for  the  purpose  of 
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3  working   it   and  extracting  the   mineral   therefrom   actually 

4  engage  in  working  the  same. 

Express  agreement  not  necessary  to  constitute. 

Sec.  2512.     An  express  agreement  to  become  partners  or  to 
*!     share  the  profits  and  losses  of  mining  is  not  necessary  to  the 

3  formation  or  existence  of  a  mining  partnership.     The  relation 

4  .  arises  from  the  ownership  of  shares  or  interests  in  the  mine 

5  and   working   the   same  for   the    purpose   of    extracting  the 

6  minerals  therefrom. 

Profits  arid  losses,  how%hared. 

Sec.  2513.     A  member  of  a  mining  partnership  shares  in 

2  the  profits  and  losses  thereof  in  the  proportion  which  the  in- 

3  terest  or  share  he  owns  in  the  mine  bears  to  the  whole  part- 

4  hership  capital  or  whole  number  of  shares. 

Lien  of  partners. 

Sec.  2514.     Each  member  of  a  mining  partnership  has  a  lien 

2  on  the  partnership  property  for  the  debts  due  to  the  creditors 

3  thereof,  and  for  money  advanced  by  him  for  its  use.     This  lien 

4  exists  notwithstanding  there  is  an  agreement  among  the  part- 

5  ners  that  it  must  not. 

Mines,  partnership  property. 

Sec.  2515.     The  mining  gropnd  owned  and  worked  by  part- 

2  ners  in  mining,  whether  purchased  with  partnership  funds  or 

3  not,  is  partnership  property. 

I 

Partnership  not  dissolved  by  sale  of  interest. 

Sec.  2516.     One  of  the  partners  in  a  mining  partnership 

2  may  convey  his  interest  in  the  mine  and  business  without  dis- 

3  solving  the  partnership.     The  purchaser,  from  the  date  of  his 

4  purchase,  becomes  a  member  of  the  partnership. 

Purchaser  takes,  subject  to  lieifs,  unless,  etc. 

Sec  2517.     A  purchaser  of  an  interest  in  the  mining  ground 

2  of  a  niining  partnership  takes  it  subject  to  the  liens  existing 

3  in  favor  of  the  partners  for  debts  due  all  creditors  thereof,  or 

4  advances  made  for  the  benefit  of  the  partnership,  unless  he 

5  purchased  in  good  faith,  for  a  valuable  consideration,  without 

6  notice  of  such  lien. 

Takes  with  notice  of  lien,  when. 

Sec.  2518.     A  purchaser  of  the  interest  of  a  partner  in  a 

2  ndine  when  the  partnership  is  engaged  in  working  it,  takes 

3  with  notice  of  all  liens  resulting  from  the  relation  of  the  part- 

4  ners  to  each  other  and  to  the  creditors  of  the  partnership. 

29— cc 
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Contract  in  writing,  when  binding. 

Sec.  2519.     No  member  of  a  mining  partnership  or  other 

2  agent  or  manager  thereof  can,  by  a  contract  in  writing,  bind 

3  the  partnership,  except  by  exprese  authority  derived  from  the 

4  members  thereof. 

Owners  of  majority  of  shares  govern. 

Sec.  2520.     The  decision  of  the  members  owning  a  majority 

2  of  the  shares  or  interests  in  a  mining  partnership  binds  it  in 

3  the  conduct  of  its  business. 
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article  I. 

definition  of  insurance. 
Section  2527.    Insurance  defined. 

Insurance  defined. 
Sec.  2527.     Insurance  is  a  contract  whereby  one  undertakes 

2  to  indemnify  another  against  loss,  damage,  or  liability,  arising 

3  from  an  unknown  or  contingent  event. 


THE   REVISED   CIVIL   CODE.  461 

ARTICLE   II. 

WHAT  MAY  BB  INSUBBD. 

Section  2531.  What  events  may  be  insured  against. 

2532.  Insurance  of  lottery  or  lottery  prize  unanthorized. 

2533.  Usual  kinds  of  insurance. 

2534.  All  subject  to  this  chapter. 

What  events  may  be  insured  against. 

Sec.  2531.  Any  contingent  or  unknown  event,  whether  past 
2  or  future,  which  may  damnify  a  person  having  an  insurable 
3 .  interest,  or  create  a  liability  against  him,  may  be  insured 
4    against,  subject  to  the  provisions  of  this  chapter. 

Insurance  of  lottery  or  lottery  prize  unauthorized. 

Sec.  2532.    The  preceding  section  does  not  authorize  an  in- 

2  surance  for  or  against  the  drawing  of  any  lottery,  or  for  or 

3  against  any  chance  or  ticket  in  a  lottery  drawing  a  prize*. 

Usual  kinds  of  insurance. 

Sec  2533.    The  most  usual  kinds  of  insurance  are  : 

2  1.  Marine  insurance; 

3  2.  Fire  insurance; 

4  3.  Life  insurance; 

5  4.  Health  insurance; 

6  5.  Accident  insurance;  and, 

7  6.  Title  insurance. 

CoMMissiONBBS'  NoTK :  The  additional  subdivision  iii  section  2533  is  added 
to  conform  to  the  existing  law  concerning  things  which  may  be  insured. 

AU  subject  to  this  chapter. 

Sec.  2534.  All  kinds  of  insurance  are  subject  to  the  pro- 
2     visions  of  this  chapter. 

ARTICLE  III. 

PABTIBS   TO  THB  CONTRACT. 

Section  2538.  Designation  of  parties. 

2539.  Who  may  insure. 

2540.  Who  may  be  insured. 

2541.  Assignment  to  mortgagee  of  thing  insured. 

2542.  New  contract  between  insurer  and  assignee. 

Designation  of  parties. 

Sec  2538.     The  person  who  undertakes  to  indemnify  another 

2  by  a  contract  of  insurance  is  called  the  insurer,  and  the  person 

3  indemnified  is  called  the  insured. 
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Who  may  insure. 
Sec.  2539.     Any  one  capable  of  making  a  contract  may  be 

2  an  insurer,  subject  to  the  restrictions  imposed  by  the  laws  of 

3  this  state. 

Commissi  ON  BRs*  Note  :  The  Commissioners  have  stricken  out  all  after  the 
word  "hy  "and  Inserted  in  lien  thereof  the  words  "the  laws  of  this  state,"  so 
as  to  make  the  insurer  subject  to  all  laws  of  the  state  which  may  be  appli- 
cable. 

Who  may  be  insured. 

Sec.  2540.     Any  one  except  a  public  enemy  may  be  insured. 

Assignment  to  mortgagee  of  thing  insured. 

Sec.  2541.     Where  a  mortgagor  of  property  efiects  insurance 

2  in  his  own  name,  providing  that  the  loss  shall  be  payable  to 

3  the  mortgagee,  or  assigns  a  policy  of  insurance  to  the  mortga- 

4  gee,  the  insurance  is  deemed  to  be  upon  the  interest  of  the 

5  mortgagor,  who  does  not  cease  to  be  a  party  to  the  original  con- 

6  tract,  and  any  act  of  his  which  would  otherwise  avoid  the 

7  insurance  will  have  the  same  efiect,  although  the  property  is 

8  in  the  hands  of  the  mortgagee. 

New  contract  between  insurer  and  assignee. 

Sec.  2542.     If  an  insurer  assents  to  the  transier  of  an  insur- 

2  ance  from  a  mortgagor  to  a  mortgagee,  and,  at  the  time  of  his 

3  assent,  imposes  further  obligations  on  the  assignee,  making  a 

4  new  contract  with  him,  the  acts  of  the  mortgagor  cannot  affect 

5  his  rights. 

ARTICLE  IV. 

INSURABLE  INTBREST. 

Section  2546.  Insurable  interest  defined. 

2547.  In  what  may  consist. 

2648.  Interest  of  carrier  or  depositary. 

2549.  Mere  expectancies  not  insurable. 

2560.  Measure  of  insurable  interest  in  property.  * 

2551.  Insurance  without  interest,  illegal. 

2552.  When  interest  must  exist. 

2553.  Effect  of  transfer. 

2564.  Transfer  after  loss. 

2565.  Exception  in  the  case  of  several  subjects  in  one  policy. 
2656.    In  case  of  the  death  of  the  insurer. 

2557.  In  case  of  transfer  between  co-tenants. 

2558.  Policy,  when  void. 

Insurable  interest  defined. 

Sec  2546.     Every   interest    in   property,   or   any   relation 

2  thereto,  or  liability  in  respect  thereof,  of   such  nature  that  a 

3  contemplated  peril  might  directly  damnify  the  insured,  is  an 

4  insurable  interest. 
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In  what  may  consist. 

Sec.  2547.     An  insurable  interest  in  property  may  consist 

2  in: 

3  1.  An  existing  interest; 

4  2.  An  inchoate  interest  founded  on  an  existing  interest;  or, 

5  3.  An  expectancy,  coupled  with  an  existing  interest  in  that 

6  out  of  which  the  expectancy  arises. 

Interest  of  carrier,  or  depositary. 

Sec.  2548,     A  carrier,  or  depositary  of  any  kind,  has  an 

2  insurable  interest  in  a  thing  held  by  him  as  such,  to  the  extent 

3  of  its  value. 

Mere  expectancies  not  insurable. 

Sec  2549.     A  mere  contingent  or  expectant  interest  in  any- 

2  thing,  not  founded  on  an  actual  right  to  the  thing,  nor  upon  any 

3  valid  contract  for  it,  is  not  insurable. 

Measure  of  insurable  interest  in  property. 

Sec.  2550.     The  measure  of  an  insurable  interest  in  prop- 

2  erty  is  the  extent  to  which  the  insured  might  be  damnified  by 

3  loss  or  injury  thereof. 

Insurance  without  interest,  illegal. 

Sec.  2551.     The  sole  object  of  insurance  is  the  indemnity  of 

2  the  insured,  and  if  he  has  no  insurable  interest  the  contract  is 

3  void. 

When  interest  must  exist. 

Sec  2552.     An  interest  insured  must  exist  when  the  insur- 

2  ance  takes  efiect,  and  when  the  loss  occurs,  but  need  not  exist 

3  in  the  meantime. 

Effect  of  transfer. 

Sec  2553.     Except  in  the  cases  specified  in  the  next  four 

2  sections,  and  in  the  cases  of  life,  health,  and  accident  insur- 

3  ance,  a  change  of  interest  in  any  part  of  a  thing  insured,  unac- 

4  companied  by  a  corresponding  change  of  interest  in  the  insur- 
5x  ance,  suspends  the  insurance  to  an  equivalent  extent,  until  the 

6  interest  in  the  thing  and  the  interest  in  the  insurance  are  vested 

7  in  the  same  person. 

Transfer  after  loss. 

Sec  2554.     A  change  of  interest  in  anything  insured,  after 

2  the  occurrence  of  an  injury  which  results  in  a  loss,  does  not 

3  affect  the  right  of  the  insured  to  indemnity  for  the  loss. 
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Exception  in  the  case  of  several  subjects  in  one  policy. 

Sec.  2565.  A  change  of  intierest  in  one  or  more  of  several 
2  distinct  things,  separately  insured  by  one  policy,  does  not  avoid 
8     the  insurance  as  to  the  others. 

In  case  of  the  death  of  the  insurer. 

Sec.  2556.     A  change  of  interest,  by  will  or  succession,  on 

2  the  death  of  the  insured,  does  not  avoid  the  insurance ;  and 

3  his  interest  in  the  insurance  passes  to  the  person  taking  his 

4  interest  in  the  thing  insured. 

In  case  of  transfer  between  co-tenants. 

,  Sec.  2557.     A  transfer  of  interest  by  one  of  several  partners, 

2  joint  owners,  or  owners  in  common,  who  are  jointly  insured, 

3  to  the  others,  does  not  avoid  an  insurance,  even  though  it  has 

4  been  agreed  upon  that  the  insurance  shall  cease  upon  an  alien- 

5  ation  of  the  thing  insured. 

Policy,  when  void. 

Sec  2558.     Every  stipulation  in  a  policy  of  insurance  for 

2  the  payment  of  loss,  whether  the  person  insured  has  or  has  not 

3  any  interest  in  the  property  insured,  or  that  the  policy  shall 

4  be  received  as  proof  of  such  interest,  and  every  policy  executed 

5  by  way  of  gaming  or  wagering  is  void. 

ARTICLE    V. 

GONCEALMBNT  AND  RBPRESBNTATIONS. 

Section  2561.  '  Concealment  defined. 

2562.  Effect  of  concealment. 

2563.  What  must  be  disclosed. 

2564.  Matters  which  need  not  be  communicated  without  inquiry. 
2666.    Test  of  materiality. 

2566.  Matters  which  each  is  bound  to  know. 

2567.  Waiver  of  communicatipn. 

2568.  Interest  of  insured. 
2669.  Fraudulent  warranty. 

2570.  Matters  of  opinion. 

2571.  Representation,  form  of. 

2672.  When  made. 

2673.  How  interpreted. 

2574.  Representations  as  to  future. 

2576.  How  may  affect  policy. 

2576.  When  may  be  withdrawn. 

2677.  Time  intended  by  representation. 

2678.  Representing  information.  , 

2579.  Representations,  falsity  ol.  ^ 

2680.  Effect  of  falsity. 

2581.  Materiality  of  representations. 

2582.  Application  of  provisions  of  this  article. 

2583.  Right  to  rescind. 


I 
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Concealment  defined.  A 

I 

Sec.  2561.     A  neglect  to  communicate  that  which  a  party  i 

2    knows,  and  ought  to  communicate,  is  called  a  concealment. 

Effect  of  concealment. 

Sec  2562.     A  concealment,  whether  intentional  or  unin- 

2  tentional,  entitles  the  injured  party  to  rescind  a  contract  of  ' 

3  insurance. 

What  must  be  disclosed. 

Sec.  2563.     Each   party   to  a   contract  of  insurance  must 

2  communicate  to  the  other,  in  good  faith,  all  facts  within  his 

3  knowledge,  which  are  or  which  he  believes  to  be  material  to 

4  the  contract,  and  which  the  other  has  not  the  means  af  ascer- 

5  taining,  and  as  to  which  he  makes  no  warranty. 

Matters  which  need  not  be  communicated  without  inquiry. 

Sec.  2564.     Neither  party  to  a  contract  of  insurance  is  bound 

2  to  communicate  information  of  the  matters  following,  except  in 

3  answer  to  the  inquiries  of  the  other: 

4  1.  Those  which  the  other  knows  ; 

4  2.  Those  which,  in  the  exercise  of  ordinary  care,  the  other 

5  ought  to  know,  and  of  which  the  former  has  no  reason  to  sup- 

6  pose  him  ignorant ; 

7  3.  Those  of  which  the  other  waives  communication ; 

8  4.  Those  which  prove  or  tend  to  prove  the  existence  of  a 

9  risk  excluded  by  a  warranty,  and  which  are  not  otherwise 

10  material ;  and, 

11  5.  Those  which  relate  to  a  risk  excepted  from  the  policy, 

12  and  which  are  not  otherwise  material. 

Test  of  materiality. 

Sec,  2565.     Materiality  is  to  be  determined,  not  by  the  event, 

2  but  solely  by  the  probable  and  reasonable  influence  of  the 

3  facts  upon  the  party  to  whom  the  communication  is  due,  in 

4  forming  his  estimate  of  the  disadvantages  of  the  proposed  con- 

5  tract,  or  in  making  his  inquiries. 

Matters  which  each  is  bound  to  know. 

Sec  2566.     Each  party  to  a  contract  of  insurance  is  bound 

2  to  know  all  the  general  causes  which  are  open  to  his  inquiry 

3  equally  with  that  of  the  other,  and  which  may  affect  either 

4  the  political  or  material  perils  contemplated  ;  and  all  general 

6  usages  of  trade. 

Waiver  of  communication. 

Sec  2567.     The  right  to  information  of  material  facts  may 
2     be  waived  either  by  the  terms  of  insurance  or  by  neglect  jto 
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3  make  inquiries  as  to  such  facts,  where   they   are  distinctly 

4  implied  in  other  facts  of  which  information  is  communicated. 

Interest  of  inured. 

Sec.  2568.     Information   of  the   liature   or   amount  of  the 

2  interest  of  one  insured  need  not  be  communicated,  unless  in 

3  answer  to  an  inquiry,  except  as  prescribed  by  section  25S7. 

Fraudulent  warranty. 

Sec.  2669.     An  intentional  and  fraudulent  omission,  on  the 

2  part  of  one  insured,  to  communicate  information  of  matters 

3  proving  or  tending  to  prove  the  falsity  of  a  warranty,  entitles 

4  the  insurer  to  rescind. 

Matters  of  opinion. 

Sec.  2670.     Neither  party  to  a  contract  of  insurance  is  bound 

2  to  communicate,  even  upon  inquiry,  information  of  his  owu 

3  judgment  upon  the  matters  in  question. 

Representation,  form  of. 

Sec.  2671.     A  representation  may  be  oral  or  written. 

When  made. 

Sec.  2572.     A  representation  may  be  made  at  the  same  time 
2     with  issuing  the  policy,  or  before  it. 

.  How  interpreted.  ' 

Sec.  2573.     The  language  of  a  representation  is  to  be  inter- 

2  preted   by   the   same   rules   as   the   language   of  contracts  in 

3  general. 

\ 

Representations  as  to  future. 

Sec.  2574.     A  representation  as  to  the  future  is  to  be  deemed 

2  a  promise,  unless  it  appears  that  it  was  merely  a  statement  of 

3  belief  or  expectation. 

How  may  affect  policy. 

Sec.  2575.     A  representation  cannot  be  allowed  to  qualify 

2  an  express  provision  in  a  contract  of  insurance;  but  it  may 

3  qualify  an  implied  warranty. 

When  may  be  withdrawn. 
Sec.  2576.     A  representation  may  be  altered  or  withdrawn 
2     before  the  insurance  is  effected,  but  not  afterwards. 

Time  intended  by  representation. 

Sec.  2577.     The  completion  of  the  contract  of  insurance  is 
2     the  time  to  which  a  representation  must  be  presumed  to  refer. 
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Representing  information. 

Sec.  2678.     When  a  person  insured  has  no  personal  knowl- 

2  edge  of  a  fact,  he  may  nevertheless  repeat  information  which 

3  he  has  upon  the  subject,  and  which  he  believes  to  be  true,  with 

4  the  explanation  that  he  does  so  on  the  information  of  othera, 

5  or  he  may  submit  the  information,  in  its  whole  extent,  to  the 

6  insurer;  and  in  neither  case  is  he  responsible  for  its  truth, 

7  unless  it  proceeds  from  an  agent  of  the  insured  whose  duty  it 

8  is  to  give  the  intelligence. 

Representations,  falsity  of. 

Sec  2579.     A  representation  is  to  be  deemed  false  when  the 
2     facts  fail  to  correspond  with  its  assertions  or  stipulations. 

Effect  of  falsity. 
Sec.  2580.     If  a  representation  is  false  in  a  material  point, 

2  whether  affirmative  or  promissory,  the  injured  party  is  entitled 

3  to  rescind  the  contract  from  the  time  when  the  representation 

4  becomes  false. 

Materiality  of  representations. 

Sec.  2581.     The  materiality  of   a  representation   is   deter- 
2     mined  by  the  same  rule  as  the  materiality  of  a  concealment. 

Application  of  provisions  of  this  article. 

Sec.  2582.     The  provisions  of  this  article  apply  as  well  to  a 

2  modification  of  a  contract  of  insurance  as  to  its  original  for- 

3  mation. 

Right  to  rescind. 

SEci  2583.     Whenever  aright  to  rescind  a  contract  of  insur- 

2  ance  is  given  to  the  insurer  by  any  provision  of  this  chapter, 

3  such  right  may  be  exercised  at  any  time  previous  to  the  coni- 

4  men  cement  of  an  action  on  the  contract. 

ARTICLE  VI. 

THE  POLICY. 

Section  2586.  Policy  defined. 

2587.  What  must  be  specified  in  a  policy. 

2588.  Whose  interest  is  covered. 

2589.  Insurance  by  agent  or  trustee. 

2590.  Insurance  by  part  owner. 

2591.  General  terms.  ^ 
2692.  Successive  owners. 

2593.  Transfer  of  the  thing  insured. 

2594.  Open  and  valued  policies. 
2695.    Open  policy  defined. 

2596.  Valued  policy  defined. 

2597.  Running  policy  defined. 

2598.  Effect  of  reciaipt. 

2599.  Agreement  not  to  transfer. 
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Policy   defined. 

Sec.  2586.  The  written  instrument  in  which  a  contract  of 
2    insurance  is  set  forth  is  called  a  policy  of  insurance. 

What  must  be  specified  in  a  policy. 

Sec.  2587.     A  policy  of  insurance  must  specify: 

2  1.  The  parties  between  whom  the  contract  is  made; 

3  2.  The  rate  of  premium; 

4  3.  The  property  or  life  insured; 

5  4.  The  interest  of  the  insured  in  property  insured,  if  he  is 

6  not  the  absolute  owner  thereof; 

7  5.  The  risks  insured  against;  and, 

8  6.  The  period  during  which  the  insurance  is  to  continue. 

Whose  interest  is  covered. 

Sec.  2588.  When  the  name  of  the  person  intended  to  be 
2  insured  is  specified  in  the  policy,  it  can  be  applied  only  to  his 
Z    own  proper  interest. 

Insurance  by  agent  or  trustee. 

Sec.  2589.     When  an    insurance  is  made  by  an  agent  or 

2  trustee,  the  fact  that  his  principal  or  beneficiary  is  the  person 

3  really  insured  may  be  indicated  by  describing  him  as  agent  or 

4  trustee,  or  by  other  general  words  in  the  policy. 

Insurance  by  part  owner. 

Sec.  2590.    To  render  an  insurance,  effected  by  one  partner 

2  or  part  owner,  applicable  to  the  interest  of  his  co-partners,  or 

3  of  other  part  owners,  it  is  necessary  that  the  terms  of  the  policy 

4  should  be  such  as  are  applicable  to  the  joint  or  common  interest. 

General  terms. 

Sec.  2591.     When  the  description  of  the  insured  in  a  policy 

2  is  so  general  that  it  may  comprehend  any  person  or  any  class 

3  of  persons,  he  only  can  claim  the  benefit  of  the  policy  who  can 

4  show  that  it  was  intended  to  include  him. 

Successive  owners. 

Sec  2592.     A  policy  may  be  so  framed  that  it  will  inure  to 

2  the  benefit  of  whomsoever,  during  the  continuance  of  the  risk, 

3  may  become  the  owner  of  the  interest  insured. 

Transfer  of  the  thing  insured. 

Sec.  2593.     The  mere  transfer  of  a  thing  insured  does  not 

2  transfer  the  policy,  but  suspends  it  until  the  same  person  be- 

3  comes  the  owner  of  both  the  policy  and  the  thing  insured. 
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Open  and  valued  poUciea. 

Sec.  25S4.     A  policy  ie  either  open  or  valued. 
Open  policy  defined. 

Sec.  2595.     An  open  policy  is  one  in  which  the  viilut-  uf  the 

2  thing  insured  is  not  agreed  upon,  but  is  left  to  be  ai^uertainfd 

3  in  case  of  loss. 

Valoed  policy  defined. 
Sec.  2696.     A  valued  policy  is  one  which  expresses  on  its 

2  face  an  agreement  that  the  thing  insured  shall  be  v  M.lued  at  a 

3  specified  sum. 

Running  policy  defined. 

Bkc,  2597.     A  running   policy  is  one   which  contemplates 

2  successive  insurances,  and  which  provides  that  the  object  ot 

3  the  policy  may  be  from  time  to  time  defined,  especialiy  as  to 

4  the  subjects  of  insurance,  by  additional  statementa  ny  indorse- 

5  ments. 

Eflact  of  receipt. 
Sec.  2598.     An  acknowledgment  in  a  policy  of  tlie  receipt 

2  of  premium  ia  conclusive  evidence  of  its  payment,  s<i  far  as  tt) 

3  make  the  policy  binding,  notwithstanding  any  stipulation 
■4  therein  that  it  shall  not  be  binding  until  the  prenaunj  is  act- 
5     ually  paid. 

Agreement  not  to  transfer. 

Sec.  2599,     An  agreement  made  before  a  loss,  not  lu  transfer 

2  the  claim  of  a  person  insured  against  the  insurer,  aft^■L■  the  loss 

3  baa  happened,  is  void. 

ARTICLE  VII. 


Section  360S.  Warranty,  express  or  implied. 

2604.  Formo!. 

2606.  Warranty,  in  what  contained. 

260B.  Paat,  present,  and  future  warranties. 

260T.  Warranty  as  to  facts. 

2608.  Warranty  as  to  future  acts  or  omisHions. 

26U0.  Performance  excused. 

2610.  What  acta  entitle  parties  to  rescind. 

2611.  Policy  may  provide  for  avoidance. 

2612.  Breach  without  fraud. 

Warranty,  express  or  implied. 

Sec.  2603.  A  warranty  ia  either  express  or  implit^d. 
Form  of. 

Sec,  2604.  No   particular   form  of  words   is   nrrepsary  tn 
2     create  a  warranty. 
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Warranty,  in  what  contained. 
Sec.  2605.     Every  express  warranty,  made  at  or  before  the 

2  execution  of  a  policy,  must  be  contained  in  the  policy  itself,  or 

3  in  another  instrument  signed  by  the  insured,  and  referred  to 

4  in  the  policy,  as  making  a  part  of  it ;  and  in  every  such  case 
6     a  copy  thereof  shall  be  given  to  the  insured. 

Commissioners'  Note  :    This  amendment  is  suggested  so  that  the  insured 
as  well  as  the  insurer  shall  have  a  copy  of  the  entire  agreement. 

Past,  present,  and  future  warranties. 

Sec.  2606.     A  warranty  may  relate  to  the  past,  the  present, 
2    the  future,  or  to  any  or  all  of  these. 

Warranty  as  to  facts. 

Sec  2607.     A  statement  in  a  policy,  of  a  matter  relating  to 

2  the  person  or  thing  insured,  or  to  the  risk,  as  a  fact,  is  an 

3  express  warranty  thereof. 

Warranty  as  to  future  acts  or  omissions. 

Sec.  2608.  •  A  statement  in  a  policy,  which  imports  that  it 

2  is  intended  to  do  or  not  to  do  a  thing  which  materially  affects 

3  the  risk,  is  a  warranty  that  such  act  or  omission  shall  take 

4  place. 

Performance  excused. 

Sec.  2609.     When  before  the  time  arrives  for  the  peformance 

2  of  a  warranty  relating  to  the  future,  a  loss  insured  against  hap- 

3  pens,  or  performance  becomes  unlawful  at  the  place  of  the  con- 

4  tract,  or  impossible,  the  omission  to  fulfill  the  warranty  does 

5  not  avoid  the  policy. 

What  acts  entitle  parties  to  rescind. 

Sec.  2610.     The  violation  of  a  material  warranty,  or  other 

2  material  provision  of  a  policy,  on  the  part  of  either  party  thereto, 

3  entitles  the  other  to  rescind. 

Policy  may  provide  for  avoidance. 

Sec.  2611.     A  policy  may  declare  that  a  violation  of  specified 

2  provisions  thereof  shall  avoid  it;   otherwise  the  breach  of  an 

3  immaterial  provision  does  not  avoid  the  policy. 

Breach  without  fraud. 

Sec  2612.     A  breach  of  warranty,  without   fraud,  merely 

2  exonerates  an  insurer  from  the  time  that  it  occurs,  or  where  it 

3  is  broken  in  its  inception  prevents  the  policy  from  attaching  to 

4  the  risk. 
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ARTICLE  VIII 


PBEMIUM. 


Section  2616.  When  premiutn  is  earned. 

2617.  Return  of  premium. 

2618.  When  none  allowed. 

2619.  Return  for  fraud. 

2620.  Over-insurance  by  several  insurers. 

2621.  Contribution. 

2622.  Proportionate  contribution. 

When  premium  is  earned. 

Sec.  2616.     An  insurer  is  entitled  to  payment  of  the'pre- 

2  mium  aS  soon  as  the  thing  insured   is  exposed   to  the  peril 

3  insured  against. 

Retujn  of  premium. 

Sec.  2617.     A  person  insured  is  entitled  to  return  of  pre- 

2  mium,  as  follows: 

3  1.  To  the  whole  premium,  if  no  part  of  his  interest  in  the 

4  thing  insured  be  exposed  to  any  of  the  perils  insured  against; 

5  2.  Where  the  insurance  is  made  for  a  definite  period  of  time, 

6  and  the  insured  surrenders  his  policy,  to  such  proportion  of 

7  the  premium  as  corresponds  with  the  unexpired  time,  after 

8  deducting  from  the  whole  premium  any  claim  for  loss  or  dam- 

9  age  under  the  policy  which  has  previously  accrued. 

When  none  allowed. 

Sec  2618.     If  a  peril  insured  against  has  existed,  and  the 

2  insurer  has   beeij   liable  for   any  period,  however  short,  the 

3  insured  is  not  entitled  to  return  of  premiums,  so  far  as  that 

4  particular  risk  is  concerned,  except  as  provided  in  this  article. 

Commissioner's  Note  :  This  amendment  is  suggested  in  order  to  harmon- 
ize this  section  with  the  other  sections  of  this  article. 

Return  for  fraud. 

Sec.  2619.     A  person  insured  is  entitled  to  a  return  of  the 

2  premium   when   the   contract   is  voidable,  on  account  of   the 

3  fraud  or  misrepresentation  of   the   insurer,  or  on  account  of 

4  facts,  of  the  existence  of  which  the  insured  was  ignorant  with- 

5  out  his  fault;  or  when,  by  any  default  of  the  insured  other 

6  than  actual  fraud,  the  insurer   never   incurred   any  liability 

7  under  the  policy. 

Over-insurance  by  several  insurers. 

Sec.  2620.     In  case  of  an  over-insurance  by  several  insurers, 

2  the  insured  is  entitled  to  a  ratable  return  of  the  premium,  pro- 

3  portioned  to  the  amount  by  which  the  aggregate  sum  insured 
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4  in  all  the  policies  exceeds  the  insurable  value  of  the  thing  at 

5  risk. 

Contribation. 

Sec.  2621.     When  an  over-insurance  is  eifected  by  simulta- 

2  neous  policies,  the  insurers  contribute  to  the  premium  to  be 

3  returned  in  proportion  to  the  amount  insured  by  their  respec- 

4  tive  policies. 

Proportionate  contribution. 

Sec  2622.     When  an  over-insurance  is  effected  by  successive 

2  policies,  those  only  contribute  to  a  return  of  the  premium  who 

3  are  exonerated  by  prior  insurances  from  the  liability  assumed 

4  by  them,  and  in  proportion  as  the  sum  for  which  the  premium 

5  was  paid  exceeds  the  amount  for  which,  on  account  of  prior 

6  insurance,  they  could  be  made  liable. 

ARTICLE  IX. 

LOSS. 

Section  2626.  *  Perils,  remote  and  proximate. 

2627.    Loss  incurred  in  rescue  from  peril. 
2828.    Excepted  perils. 
2629.    Negligence  and  fraud. 

Perils,  remote  and  proximate. 

Sec  2626.     An  insurer  is  liable  for  a  loss  of  which  a  peril 

2  insured  against  was  the  proximate  cause;  although  a  peril  not 

3  contemplated  by  the  contract  may  have  been  a  remote  cause  of 

4  the  loss;  but  he  is   not  liable  for  a  loss  of  which  the  peril 

5  insured  against  was  only  a  remote  cause. 

Loss  incurred  in  rescue  from  peril. 

Sec  2627.     An  insurer  is  liable  where  the  thing  insured  is 

2  rescued  from   a  peril  insured  against,  that  would  otherwise 

3  have  caused  a  loss,  if  in  the  course  of  such  rescue  the  thing  is 

4  exposed  to  a  peril   not  insured  against,  which  permanently 

5  deprives  the  insured  of  its  possession,  in  whole  or  in  part;  or 
*      6  where  a  loss  is  caused  by  efforts  to  rescue  the  thing  insured 

7  from  a  peril  insured  against. 

Excepted  perils. 

Sec  2628.     Where  a  peril  is  specially  excepted  in  a  contract 

2  of  insurance,  a  loss,  which  would  not  have  occurred  but  for 

3  such  peril,  is  thereby  excepted;  although  the  immediate  cause 

4  of  the  loss  was  a  peril  which  was  not  excepted. 
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Negligence  and  fraud. 

Sec.  2629.     An  insurer  is  not  liable  for  a  loss  caused  by  the 

2  willful  act  of  the  insured;  but  he  is  not  exonerated  by  the  neg- 

3  ligence  of  the  insured,  or  of  his  agents,  or  others. 


ARTICLE  X. 

NOTICE  OF  LOSS. 

Section  2633. 

Notice  of  loss. 

2634. 

Preliminary  proofs. 

2635. 

Waivers  of  defects  in  notice,  etc. 

2636. 

Waiver  of  delay. 

2637. 

Certificate,  when  dispensed  with. 

Notice  of  loss. 

Sec.  2633.     In  case  of  loss  upon  an  insurance  against  fire,, 

2  an  insurer  is  exonerated,  if  notice  thereof  be  not  given  to  him 

3  by  some  person  insured,  or  entitled  to  the  benefit  of  the  insur- 

4  ance,  without  unnecessary  delay.  * 

Preliminary  proofs. 

Sec.  2634.     When  preliminary  proof  of  loss  is  required  by  a 

2  policy,  the  insured  is  not  bound  to  give  such  proof  as  would  be 

3  necessary  in  a  court  of  justice;  but  it  is  sufficient  for  him  to 

4  give  the  best  evidence  which  he  has  in  his  power  at  the  time. 

Waivers  of  defects  in  notice,  etc. 

Sec.  2635.     All  defects  in  a  notice  of   loss,  or  in  prelimi- 

2  nary  proof  thereof,   which   the  insured   might  remedy,  and 

3  which  the  insurer  omits  to  specify  to  him,  without  unneces- 

4  sary  delay,  as  grounds  of  objection,  are  waived. 

Waiver  of  delay. 
Sec  2636.     Delay  in  the  presentation  to  an  insurer  of  notice 

2  or  proof  of  loss  is  waived,  if  caused  by  any  act  of  his,  or  if  he 

3  omits  to  make  objection  promptly  and  specifically  upon  that 

4  ground. 

Certificate,  when  dispensed  with. 

Sec  2637.     If   a   policy   requires,   by   way  of  preliminary 

2  proof  of  loss,  the  certificate  or  testimony  of  a  person  other 

3  than  the  insured,  it  is  sufficient-  for  the  insured  to  use  reason- 

4  able  diligence  to  procure  it,  and  in  case  of  the  refusal  of  such 

5  person  to  give  it,  then  to  furnish  reasonable  evidence  to  the 

6  insurer  that  such  refusal  was  not  induced  by  any  just  grounds 
,7  of  disbelief  in  the  facts  necessary  to  be  certified. 
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ARTICLE  XI. 

DOUBLE  IN8URANCS. 

Section  2641.    Donble  insurance. 

2642.    Contribntion  in  case  of  doable  insniance. 

Doable  insarance. 
Sec.  2641.     A  double  insurance  exists  where  the  same  per- 

2  son  is  insured  by  several  insurers  separately  in  respect  to  the 

3  same  subject  and  interest. 
.• 

Contribntion  in  case  of  double  insurance. 

Sec.  2642.     In  case  of  double  insurance,  the  several  insurers* 

2  are  liable  to  pay  losses  thereon  as  follows: 

3  1.  In  fire  insurance,  each  insurer  must  contribute  ratably 

4  toward  the  loss,  without  regard  to  the  dates  of  the  several 

5  policies; 

6  2.  In  marine  insurance,  the  liability  of  the  several  insurers 

7  for   a  total   loss,  whether   actual   or  constructive,  where  the 

8  policies  are  not  simultaneous,  is  in  the  order  of  the  dates  of  the 

9  several  policies;  no  liability  attaching  to  a  second  or  other  sub- 

10  sequent  policy,  except  as  to  the  excess  of  the  loss  over  the 

11  amount  of  all  previous  policies  on  the  same  interest.     If  two 

12  or  more  policies  bear  date  upon  the  same  day,  they  are  deemed 

13  to  be  simultaneous,  and  the  liability  of  insurers  upon  simul- 

14  taneous  policies  is  to  contribute  ratably  with  each  other.     The 

15  insolvency  of  any  of  the  insurers  does  not  affect  the  propor- 

16  tionate  liability  of  the  other  insurers^     The  liability   of  all 

17  insurers  on  the  same  marine  interest  for  a  partial  or  average 

18  loss  is  to  contribute  ratably. 

ARTICLE  XII. 

REINSURANCE. 

Section  2646.  Reinsurance  defined. 

2647.  Disclosures  required. 

2648.  Reinsurance  presumed  to  be  against  liability. 

2649.  Original  insured  has  no  interest. 

Reinsurance  defined. 

Sec.  2646.     A   contract  of  reinsurance  is  one  by   which  an 

2  insurer  procures  a  third  person  to  insure  him  against  loss  or 

3  liability  by  reason  of  such  original  insurance. 

Disclosure  required. 

Sec.  2647.     Where  an  insurer  obtains  reinsurance,  he  must 

2  communicate  all  the  representations  of  the  original  insured, 

3  and   also   all   the   knowledge  and   information   he   possesses, 

4  whether  previously  or  subseq uently  acquired,  which  are  material 

5  to  the  risk. 
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Reinsurance  presumed  to  be  against  liability. 

Sec.  2648.     A  reinsurance  is  presumed  to  be  a  contract  of 
2     indemnity  against  liability,  and  not  merely  against  damage. 

Original  insured  has  no  interest. 

Sec.  2649.     The  original  insured  has  no  interest  in  a  con- 
2     tract  of  reinsurance. 

CHAPTER  II. 

MARINE    INSURANCE. 

Abtiolb  I.  Definition  of  Marine  Insubangb.    [2665.] 

II.  Insubablb  Intbrbst.    [265&-2665.] 

III.  CONCBALMBNT.     [2669-2672.1 

IV.  Rbprbsbntations.    [2676-2677.] 

V.  Implied  Warranties.    [2681-2688.] 

VI.  The  Voyage  and  Deviation.    [2692-2697.] 

VII.  Loss.    [2701-2712.] 

VIII.  Abandonment.    [2716-2732.] 

IX.  Measure  of  Indemnity.    [2736-27f6.] 

ARTICLE    I. 

definition  of  marine  insurance. 
Section  2655.    Marine  insurance  defined. 

Marine  insurance  defined. 

Sec.  2655.  Marine  insurance  is  an  insurance  against 
2  risks  connected  with  navigation,  to  which  a  ship,  cargo, 
8    freightage,  profits,  or  other  insurable  interest  in  movable  prop- 

4  erty,   may   be   exposed    during   a  certain   voyage  or   a   fixed 

5  period  of  time. 

ARTICLE  II. 

INSURABLE     INTEREST. 

Section  2659.    Insurable  interest  in  a  ship  defined. 

2660.  Interest  reduced  by  bottomry. 

2661.  Freightage  defined. 

•  2662.  Insurable  interest  in  expected  freightage  defined. 

2663.  Interest  in  expected  freightage  defined. 

2664.  Insurable  interest  in  profits. 

2665.  Insurable  interest  of  charterer. 

Insurable  interest  in  a  ship  defined. 

Sec.  2659.  The  owner  of  a  ship  has  in  all  cases  an  insura- 
2  ble  interest  in  it,  even  when  it  has  been  chartered  by  one  who 
S     covenants  to  pay  him  its  value  in  case  of  loss. 

Interest  reduced  by  bottomry. 

Sec  2660.     The  insurable  interest  of  the  owner   of  a  ship 
2     hypothecated  by  bottomry  is  only  the  excess  of  its  value  over 
S    the  amount  secured  by  bottomry. 
30— cc 
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Freightage  defined. 

Sec.  2661.    Freightage,  in  the  sense  of  a  policy  of  marine 

2  insurance,  signifies  all  .the  benefit  derived  by  the  owner,  either 

3  from  the  chartering  of  the  ship  or  its  employmeQt  for  the  car- 

4  riage  Of  his  own  goods,  or  those  of  others. 

Insurable  interest  in  expected  freightage  defined. 
S^c.  2662.    The  owner  of  a  ship  has  an  insurable  interest  in 

2  expected  freightage  which  he  would  have  certainly  earned  but 

3  for  the  intervention  of  a  peril  insured  against. 

Interest  in  expected  freightage  defined. 

Sec  2663.     The  interest  mentioned  in  the  last  section  exists^ 

2  in  the  case  of  a  charter  party,  when  the  ship  has  broken 

3  ground  on  the  charter  voyage,  and  if  a  price  is  to  be  paid  for 

4  the  carriage  of  goods  when  they  are  actually  on  board,  or  there 

5  is  some  contract  for  putting  them  on  board,  and  both  ship  and 

6  goods  are  ready  for  the  specified  voyage. 

Insurable  interest  in  profits. 

Sec.  2664.     One  who  has  an  interest  in  the  thing  from  which 

2  profits  are  expected  to  proceed,  has  an  insurable  interest  in  the 

3  profits. 

Insurable  interest  of  charterer. 
Sec.  2666.    The  charterer  of  a  ship  has  an  insurable  interest 
2    in  it,  to  the  extent  that  he  is  liable  to  be  damnified  by  its  loss. 

ARTICLE  III. 

CONCBALMBNT. 

Section  2668.  Information  must  be  communicated. 

2870.  Material  information. 

2671.  Presumption  of  knowledge  of  loss. 

2672.  Concealments  which  only  affect  the  risk  in  question. 

Information  must  be  communicated. 

Sec  2669.     In  marine  insurance  each  party  is  bound  to  com- 

2  municate,  in  addition  to  what  is  required  by  section  2563,  all 

3  the  information  which  he  possesses,  material  to  the  risk,  except 

4  such  as  is  mentioned  in  section  2564,  and  to  state  the  exact 

5  and  whole  truth  in  relation  to  all  matters  that  he  represents, 

6  or  upon  inquiry,  assumes  to  disclose. 

Material  information. 

Sec.  2670.     In  marine  insurance,  information  of  the  belief 

2  or  expectation  of  a  third  person,  in  reference  to  a  material 

3  fact,  is  material. 
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Presumption  of  knowledge  of  loss.  -    ^  ^  T  i$i< 

^  Sec.  2671.    A  person  insured  by  a  contract  of  marine  ipsnr^  ;;!:^|| 

2  ance  is  presumed  to  have  had  knowledge,  at  the  time  of  insU3t^^.3v^ 

3  ing,  of  a  prior  loss,  if  the  information  might  possibly  have 

4  reached  him  in  the  usual  mode  of  transmission,  and  at  the 

5  usual  rate  of  communication. 


•    ^       i-J  '*M. 


':'    -Ks 


ConcMalmentfl  which  only  affect  the  risk  in  qaestion. 

Sec.  2672.    A  concealment  in  a  marine  insurance,  in  respecl; 

2  to  any  of  the  following  matters,  does  not  vitiate  the  entir^ 

3  contract,  but  merely  exonerates  the  insurer  from  a  loss  result- 

4  ing  from  the  risk  concealed: 

5  1.  The  national  character  of  the  insured; 

6  2.  The  liability  of  the  thing  insured  to  capture  and  deten- 

7  tion; 

8  3.  The  liability  to  seizure  from  breach  of  foreign  laws  of 

9  trade; 

10  4.  The  want  of  necessary  documents;  or, 

11  6.  The  use  of  false  and  simulated  papers. 

ARTICLE  IV. 

BBPaB8SNTATI0NS. 

Section  2676.    Effect  of  intentional  falsity. 

2677.    Representation  of  expectation. 

Effect  of  intentional  falsity. 

Sec.  2676.     If  a  representation,  by  a  person  insured  by  a 

2  contract  of  marine  insurance,  is  intentionally  false  in  any  re- 

3  spect,  whether  material  or  immaterial,  the  insurer  may  rescind 

4  the  entire  contract. 

Representation  of  expectation. 

Sec.  2677.     The  eventual  falsity  of  a  representation  as  to 

2  expectation  does  not,  in  the  absence  of  fraud,  avoid  a  contract 

3  of  insurance. 

ARTICLE  v. 

IMPLIED  WABBANTIB8. 

Section  2681.  Warranty  of  seaworthiness. 

2682.  Same;  defined. 

2683.  At  what  time  same  must  exist; 

2684.  Same;  requisites  of. 

2685.  Different  degrees  of  same  at  different  stages  of  the  voyage. 
2886.  Same;  during  the  voyage,  exonerates  insurer,  when. 

2687.  Same;  for  purposes  of  insurance  on  cargo. 

2688.  National  or  neutral  papers. 
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Warranty  of  seaworthiness. 

Sec.  2681.     In  every    marine    insurance  upon   a  ship  or 

2  freight,  or  freightage,  or  upon  anything  which  is  the  subject  of 

3  marine  insurance,  a  warranty  is  implied  that  the  ship  is  sea- 

4  worthy. 

Same;  defined. 

Sec  2682;     A  ship  is  seaworthy,  when  reasonably  fit  to  per- 

2  form  the  services,  and  to  encounter  the  ordinary  perils  of  the 

3  voyage,  contemplated  by  the  parties  to  the  policy. 

At  what  time  same  must  exist. 

Sec.  2683.     An  implied  warranty  of  seaworthiness  is  com- 

2  plied  with  if  the  ship  be  seaworthy  at  the  time  of  the  com- 

3  mencement  of  the  risk,  except  in  the  following  cases: 

4  1.  When  the  insurance  is  made  for  a  specified  length  of  time, 

5  the  implied  warranty  is  not  complied  with  unless  the  ship  be 

6  seaworthy  at  the  commencement  of  every  voyage  she  may 

7  undertake  during  that  time;  and 

8  2.  When  the  insurance  is  upon  the  cargo,  which,  by  the 

9  terms  of  the  policy,  or  the  description  of  the  voyage,  or  the 

10  established  custom  of  trade,  is  to  be'  transhipped  at  an  inter- 

11  mediate  port,  the  implied  warranty  is  not  complied  with,  unless 

12  each  vessel  upon  which  the  cargo  is  shipped  or  transshipped  be 

13  seaworthy  at  the  commencement  of  its  particular  voyage. 

« 

Same ;  requisites  of. 

Sec.  2684.     A  warranty  of  seaworthiness  extends  not  only 

2  to  the  condition  of  the  structure  of  the  ship  itself,  but  requires 

3  that  it  be  properly  laden,  and  provided  with   a  competent 

4  master,  a  sufficient  number  of  competent  officers  and  seamen, 

5  and   the   requisite   appurtenances    and   equipments,   such   as 

6  ballast,  cables  and  anchors,  cordage  and  sails,  food,  water, 

7  fuel,  and  lights,  and  other  necessary  and  proper  stores  and 

8  implements  for  the  voyage. 

Different  degrees  of  same  at  different  stages  of  the  voyage. 
Sec  2685.     Where  difierent  portions  of   a  voyage  contem- 

2  plated  by  a  policy  differ  in   respect  to  the  things  requisite  to 

3  make  the  ship  seaworthy  therefor,  a  warranty  of  seaworthiness 

4  is  complied  with  if,  at  the  commencement  of  each  portion,  the 

5  ship  is  seaworthy  with  reference  to  that  portion. 

Same ;  during  the  voyage,  exonerates  insurer,  when. 

Sec  2686.     When  a  ship  becomes  unseaworthy  during  the 
2     voyage  to  which  an  insurance  relates,  an  unreasonable  delay  in 
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3  repairing  the  defect  exonerates  the  insurer  from  liability  from 

4  any  loss  arising  therefrom. 

Same ;  for  purposes  of  insurance  on  cargo. 
Sec.  2687.     A  ship  which  is  seaworthy  for  the  purpose  of  an 

2  insurance  upon  the  ship  may  nevertheless,  by  reason  of  being 

3  unfitted  to  receive  the  cargo,  be  unseaworthy  for  the  purpose 

4  of  insurance  upon  the  cargo. 

National  or  neutral  papers. 
Sec.  2688.     Where  the  nationality  or  neutrality  of  a  ship  or 

2  cargo  is  expressly  warranted,  it  is  implied  that  the  ship  will 

3  carry  the  requisite  documents  to  show  such  nationality  or  neu- 

4  trality,  and  that  it  will  not  carry  any  documents  which  cast 

5  reasonable  suspicion  thereon. 

ARTICLE  VI. 

THE  VOYAGE  AND  DEVIATION. 

Section  2692.  Voyage  insured,  how  determined. 

2693.  Course  of  sailing,  how  determined. 

2694.  Deviation  defined. 
2696.  Same ;  when  proper. 

2696.  Same  ;  when  improper. 

2697.  Same;  exonerates  insurer. 

Voyage  insured,  how  determined. 

Sec  2692.     When  the  voyage  contemplated  by  a  policy  is 

2  described  by  the  places  of  beginning  and  ending,  the  voyage 

3  insured  is  one  which  conforms  to  the  course  of  sailing  fixed  by 

4  mercantile  usage  between  those  places. 

Course  of  sailing,  how  determined. 

Sec  2693.     If  the  coui'se  of  sailing  is  not  fixed  by  mercan- 

2  tile  usage,  the  voyage  insured  by  a  policy  is  the  way  between 

3  the  places  specified  which,  to  a  master  of  ordinary  skill  and 

4  discretion,  would  seem  the  most  natural,  direct,  and  advan- 

5  tageous. 

Deviation  defined. 

Sec  2694.     Deviation-  is  a  departure  from  the  course  of  the 

2  voyage  insured,  mentioned   in   the   last  two   sections,  or   an 

3  unreasonable  delay  in  pursuing  the  voyage,  or  the  commence- 

4  ment  of  an  entirely  diflerent  voyage. 

Same ;  when  proper. 

Sec  2695.     A  deviation  is  proper: 

2  1.  When   caused   by  circumstances  over  which  neither  the 

3  master  nor  the  owner  of  the  ship  has  any  control; 
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4  2.  When  necessary  to  comply  with  a  warranty,  or  to  avoid 

5  a  peril  whether  insured  against  or  not; 

6  3.  When  made  in  good  faith,  and  upon  reasonable  grounds 

7  of  belief  in  its  necessity  to  avoid  a  peril; 

8  4.  When  made  in   good  laith,  for  the  purpose  of  saving 

9  human  life,  or  relieving  another  vessel  in  distress. 

Same;  when  improper. 

Sec.  2696.     Every  deviation  not  specified  in  the  last  section 
2    is  improper. 

Same;  exonerates  insurer. 

Sec  2697.     An  insurer  is  not  liable  for  any  loss  happening 
2    to  a  thing  insured  subsequently  to  an  improper  deviation. 

ARTICLE  VII. 

LOSS.  , 

Section  2701.  Total  or  partial. 

2702.  Partial  defined. 

2703.  Total,  actual  or  constructive. 

2704.  Actual  total  defined. 
2706.  Gonstructiye  total  defined. 

2706.  Presumed  actual.  * 

2707.  Insurance  on  cargo,  etc.,  when  voyage  is  brol^en  up. 

2708.  Cost  of  reshipment,  etc. 

2709.  When  insured  is  entitled  to  payment. 

2711.  Average  loss. 

2712.  Insurance  against  total  loss. 

Total  or  partial. 

Sec.  2701.     A  loss  may  be  either  total  or  partial. 

Partial  defined. 

Sec  2702.     Every  loss  which  is  not  total  is  partial. 

Total,  actual  or  constructive. 

Sec.  2703.     A  total  loss  may  be  either  actual  or  constructive. 

Actual  total  defined. 

Sec  2704.     An  actual  total  loss  is  caused  by : 
2         1.^  A  total  destruction  of  the  thing  insured; 
3-        2.  The  loss  of  the  thing  by  sinking,  or  by  being  broken  up; 

4  3.  Any  damage  to  the  thing  which  renders  it  valueless  to 

5  the  owner  for  the  purposes  for  which  he  held  it;  or, 

6  4.  Any  other  event  which  entirely  deprives  the  owner  of  the 

7  possession,  at  the  port  of  destination,  of  the  thing  insured. 

Constructive  total  defined. 

Sec  2705.     A  constructive  total  loss  is  one  which  gives  to  a 
2    person  insured  a  right  to  abandon,  under  section  2717. 
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Presumed  actual. 

Sec.  2706.    An  actual  loss  may  be  presumed  from  the  con- 

2  tinued  absence  of  a  ship  without  being  heard  of;  and  the  length 

3  of  time  which  is  sufficient  to  raise  this  presumption  depends 

4  on  the  circumstances  of  the  case. 

Insurance  on  cargo,  etc.,  when  Toyage  is  broken  up. 
Sec,  2707.     When  a  ship  is  prevented,  at  an  intermediate 

2  port,  from  completing  the  voyage,  by  the  perils  insured  against, 

3  the  master  must  make  every  exertion  to  procure,  in  the  same 

4  or  a  contiguous  port,  another  ship,  for  the  purpose  of  convey- 

5  ing  the  cargo  to  its  destination;  and  the .  liability  of  a  marine 

6  insurer  thereon  continues  after  they  are  thus  reshipped. 

Cost  of  reshipment,  etc. 

Sec.  2708.     In  addition  to  the  liability  mentioned  in  the 

2  last  section,  a  marine  insurer  is  bound  for  damages,  expenses 

3  of  discharging,  storage,  reshipment,  extra  freightage,  and  all 

4  other  expenses  incurred  in  saving  cargo  reshipped  pursuant  to 

5  the  last  section,  up  to  the  amount  insured. 

When  insured  is  entitled  to  payment. 
Sec.  2709.     Upon  an  actual  total  loss,  a  person  insured  is 
2    -entitled  to  payment  without  notice  of  abandonment. 

Sec  2710.     Omitted. 

CoMMissiONBBS'  NoTB :  By  an  act  approved  March  30,  1874  (Amend- 
ments 187^74,  258),  the  preceding  section  was  repealed,  and  for  that  reason 
has  been  omitted. 

Average  loss. 

Sec  2711.     Where  it  has  been  agreed  that  an   insurance 

2  upon  a  particular  thing  or  class  of  things  shall  be  free  from 

3  particular  average,  a  marine  insurer,  is  not  liable  -for  any  par- 

4  ticular  average  loss  not  depriving  the  insured  of  the  posses- 

5  sion,  at  the  port  of  destination,  of  the  whole  of  such  thing,  or 

6  class  of  things,  even  though  it  become  entirely  worthless,  but 

7  he  is  liable  for  his   proportion   of   all   general   average   loss 

8  assessed  upon  the  thing  insured. 

Insurance  against  total  loss. 

Sec  2712.     An  insurance  confined  in  tQrms  to  an  actual  total 

2  loss  does  not  cover  a  constructive  total  loss,  but  covers  any  loss 

3  which  necessarily  results  in  depriving  the  insured  of  the  pos- 

4  session,  at  the  port  of  destination,  of  the  entire  thing  insured. 
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4 

ARTICLE  VIII. 

ABAND02TMBNT. 

Section  2716.-  Abandonment  defined. 

2717.  By  insured,  when. 

2718.  Mnst  be  unqnalified. 

2719.  When  may  be  made. 

2720.  When  becomes  ineffectual. 

2721.  How  made. 

2722.  Requisites  of  notice. 

2723.  How  sustained. 

2724.  Effect  of. 

2725.  Waiver  of. 

2726.  Agents  of  the  insured  become  agents  of  the  insurer. 

2727.  Acceptance  of,  not  necessary. 

2728.  Acceptance  conclusive. 

2729.  Accepted,  irrevocable. 

2730.  Freightage,  effect  on. 

2731.  Refusal  to  accept,  effect  of. 

2732.  Omission  of. 

Abandonment  defined. 

Sec.  2716.     Abandonment  is  the  act  by  which,  after  a  con- 

2  structive  total  loss,  a  person  insured  by  contract  of  marine 

3  insurance  declares  to  the  insurer  that  he  relinquishes  to  him 

4  his  interest  in  the  thing  insured. 

By  insured,  when. 

Sec  2717.     A  person  insured  by  a  contract  of  marine  insur- 

2  ance  may  abandon  the  thing  insured,  or  any  particular  por- 

3  tion   thereof   separately   valued    by  the  policy,  or  otherwise 

4  separately  insured,  and  recover  for  a  total  loss  thereof,  when 

5  the  cause  of  the  loss  is  a  peril  insured  against: 

6  1.  If  more  than  half  thereof  in  value  is  actually  lost,  or 
*    7     would  have  to  be  expended  to  recover  it  from  peril; 

8  2.  If  it  is  injured  to  such  an  extent  as  to  reduce  its  value 

9  more  than  one  half; 

10  3.  If  the  thing   insured,   being   a   ship,   the  contemplated 

11  voyage  cannot  be  lawfully  performed   without   incurring  an 

12  expense  to  the  insured  of  more  than  half  the  value  of  the  thing 

13  abandoned,  or  without  incurring  a  risk  which  a  prudent  man 

14  would  not  take  under  the  circumstances; 

15  4.  If  the  thing  insured,  being  cargo  or  freightage,  the  voyage 

16  cannot  be  performed  nor  another  ship  procured  by  the  master, 

17  within  a  reasonable  time   and  with  reasonable  diligence,  ta 

18  forward  the  cargo,  without  incurring  the  like  expense  or  risk. 

19  But  freightage  cannot  in  any  case  be  abandoned,  unless  the 

20  ship  is  also  abandoned. 


• 


THE  REVISED  CIVIL  CODE.  47S 

Must  be  unqualified.  ' 

Sec.  2718.     An  abandonment  must  be  neither  partial  nor 
2     conditional. 

When  may  be  made. 

Sec.  2719.     An  abandonment  must  be  made  within  a  rea- 

2  sonable  time  after  the  information  of  the  loss,  and  after  the 

3  commencement  of  the  voyage,  and  before  the  party  abandoning 

4  has  information  of  its  completion. 

* 

When  becomes  ineffectual. 

Sec.  2720.     Where  the  information  upon  which  an  aban- 

2  donment  has  been  made  proves  incorrect,  or  the  thing  insured 

3  was  so  far  restored  when  the  abandonment  was  made  that 

4  there  was  then  in  fact  no  4otal  loss,  the  abandonment  becomes 

5  ineffectual. 

How  made. 

Sec  2721.     Abandonment  is  made  by  giving  notice  thereof 
2     to  the  insurer,  which  may  be  done  orally  or  in  writing. 

Requisites  of  notice. 

Sec.  2722.     A  notice  of  abandonment  must  be  explicit,  and 

2  must   specify   the  particular  cause  of  the  abandonment,  but 

3  need  state  only  enough  to  show  that  there  is  probable  cause 

4  therefor,  and  need  not  be  accompanied  with  proof  of  interest  or 

5  of  loss. 

How  sustained. 

Sec  2723.     An   abandonment  can  be  sustained  only  upon 
2     the  cause  specified  in  the  notice  thereof. 

Effect  of. 
Sec.  2724.     An  abandonment  is  equivalent  to  a  transfer,  by 

2  the  insured,  of  his  interest,  to  the  insurer,  with  all  the  chances 

3  of  recovery  and  indemnity. 

Waiver  of. 

Sec.  2725.     If  a  marine  insurer  pays  for  a  loss  as  if  it  were 

2  an  actual  total  loss,  he  is  entitled  to  whatever  may  remain  of  the 

3  thing  insured,  or  its  proceeds  or  salvage,  as  if  there  had  been 

4  a  formal  abandonment. 

Agents  of  the  insured  become  agents  of  the  insurer. 
Sec.  2726.     Upon  an  abandonment,  acts  done  in  good  faith 

2  by  those  who  were  agents  of  the  insured  in  respect  to  the  thing 

3  insured,  subsequent  to  the  loss,  are  at  the  risk  of  the  insurer 

4  and  for  his  benefit. 
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Acceptance  of,  not  necessary. 

Sec.  2727.    An  acceptance  of  an  abandonment  is  not  neces- 

2  sary  to  the  rights  of  the  insured,  and  is  not  to  b^  presumed 

3  from  the  mere  silence  of  the  insurer  upon  his  receiving  notice 

4  of  abandonment. 

Acceptance  conclusire. 

Sec  2728.  The  acceptance  of  an  abandonment,  whether 
2    express  or  implied,  is  conclusive  upon  the  parties,  and  admits 

5  the  loss  and  the  sufSciency  of  the  abandonment. 

Accepted,  irrevocable. 

Sec.  2729.  An  abandonment  once  made  and  .accepted  is 
2  irrevocable,  unless  the  ground  upon  which  it  was  made  proves 
S    to  be  unfounded. 

Freightage,  effect  on. 

Sec.  2730.     On  an  accepted  abandonment  of  a  ship,  freight- 

2  age  earned  previous  to  the  loss  belongs  to  the  insurer  thereof; 

3  but  freightage  subsequently  earned  belongs  to  the  insurer  of 

4  the  ship. 

Refusal  to  accept,  effect  of. 
Sec.  2731.     If  an  insurer  refuses  to  accept  a  valid  abandon- 

2  ment,  he  is  liable  as  upon  an  actual  total  loss,  deducting  from 

3  the  amount  any  proceeds  of  the  thing  insured  which  may  have 

4  come  to  the  hands  of  the  insured. 

Omission  of. 

Sec.  2732.  If  a*  person  insured  omits  to  abandon,  h^  may 
2    nevertheless  recover  his  actual  loss. 


ARTICLE  IX. 

HKASUBES  OF  INDBHNITY. 

Section  2738. 

Valuation,  when  conclusive. 

2737. 

Liability  on  partial  loss. 

2738. 

Profits. 

2739. 

Valuation  apportioned. 

2740. 

Valuation  applied  to  profits. 

274L 

Estimating  loss  under  an  open  policy. 

2742. 

Arrival  of  thing  damaged. 

2743. 

Labor  and  expenses. 

2744. 

General  average. 

2745. 

Contribution. 

2746. 

Insurer's  liability  on  partial  loss. 

Valuation,  when  conclusive. 

Sec  2736.     A  valuation  in  a  policy  of  marine  insurance  is 
2    conclusive  between  the  parties  thereto  in  the  adjustment  of 
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3  either  a  partial  or  total  loss,  if  the  insured  has  dome  interest  at 

4  risk,  and  there  is  no  fraud  on  nis  part;  except  that  when  a 

5  thing  has  been  hypothecated  by  bottomry  or  respondentia,  be- . 

6  fore  its  insurance,  and  without  the  knowledge  of  the  person 

7  actually  procuring  the  insurance,  he  may  show  the  real  value. 

8  But  a  valuation  fraudulent  in  fact  entitles  the  insurer  to  re- 

9  scind  the  contract. 

Liability  on  partial  loss. 

Sec.  2737.     A  marine  insurer  is  liable  upon  a  partial  loss 

2  only  for  such  proportion  of  the  amount  insured  by  him  as  the 

3  loss  bears  to  the  value  of  the  whole  interest  of  the  insured  in 

4  the  property  insured. 

Profits. 

Sec.  2738.     Where  profits  are  separately  insured  in  a  con- 

2  tract  of  marine  insurance,  the  insured  is  entitled  to  recover,  in 

3  case  of  loss,  a  proportion  of  such  profits  equivalent  to  the  pro- 

4  portion  which  the  value  of  the  property  lost  bears  to  the  value 

5  of  the  whole. 

Valuation  apportioned. 

Sec.  2739.     In  case  of  a  valued  policy  of  marine  insurance  on 

2  freightage  or  cargo,  if  a  part  only  of  the  subject  is  exposed  to 

3  risk,  the  valuation  applies  only  in  proportion  to  such  part. 

Valuation  applied  to  profits. 

Sec.  2740..    When  profits  are  valued  and  insured  by  a  con- 

2  tract   of  marine  insurance,   a   loss   of   them   is   conclusively 

3  presumed  from  a  loss  of  the  property  out  of  which  they  were 

4  expected  to  arise,  and  the  valuation  fixes  their  amount. 

Estimating  loss  under  an  open  policy. 
Sec.  2741.     In  estimating  a  loss  under  an  open  policy  of 

2  marine  insurance,  the  following  rules  are  to  be  observed  : 

3  1.  The  value  of  a  ship  is  its  value  at  the  beginning  of  the 

4  risk,  including  all  articles  or  charges  which  add  to  its  perma- 

5  nent  value,  or  which  are  necessary  to  prepare  it  for  the  voyage 

6  insured ; 

7  2.  The  value  of  cargo  is  its  actual  cost  to  the  insured,  when 

8  laden  on  board,  or  where  that  cost  cannot  be  ascertained,  its 

9  market  value   at   the   time   and  place  of   lading,  adding  the 

10  charges  incurred  in  purchasing  and  placing  it  on  board,  but 

11  without  reference  to  any  losses  incurred  in  raising  money  for 

12  its  purchase,  or  to  any  drawback  on  its  exportation,  or  to  the 


476  REPORT   OF  CODE   COMMISSIONERS. 

IS    fluctuations  of  the  market   at  the  port   of  destination,  or  to 

14  expenses  incurred  on  the  way  or  on  arrival ; 

15  3.  The  value  of  freightage  is  the  gross  freightage,  exclusive 

16  of  primage,  without  reference  to  the  cost  of  earning  it;  and, 

17  4.  The  cost  of  insurance  is  in  each  case  to  be  added  to  the 

18  value  thus  estimated. 

Arrival  of  thing  damaged. 

Sec.  2742.     If  cargo  insured  against  partial  loss  arrives  at 

2  the  port  of  destination  in  a  damaged  condition,  the  loss  of  the 

3  insured  is  deemed  to  be  the  same  proportion  of  the  value  which 

4  the  market  price  at  that  port,  of  the  thing  so  damaged,  bears 

5  to  the  market  price  it  would  have  brought  if  sound. 

Labor  and  expenses. 
Sec  2743.     A  marine  insurer  is  liable  for  all  the  expense 

2  attendant   upon  a  loss  which   forces  a  ship   into  port  to  be 

3  repaired;  and  where  it  is  agreed  that  the  insured  may  labor  for 

4  the  recovery  of  the   property,  the  insurer   is   liable  for   the 

5  expense  incurred  thereby,  such  expense,  in  either  case,  being 

6  in  addition  to  a  total  loss,  if  that  afterwards  occurs. 

General  average. 
Sec.  2744.     A  marine  insurer  is  liable  for  a  loss  falling  upon 
2.    the  insured,  through  a  contribution  in  respect  to  the  thing^ 

3  insured,  required  to  be  made  by  him  towards  a  general  average 

4  loss  called  for  by  a  peril  insured  against. 

Contribution. 

Sec.  2745.     Where  a  person  insured  by  a  contract  of  marine 

2  insurance  has  a  demand  against  others  for  contribution,  he 

3  may  claim  the  whole  loss  from  the  insurer,  subrogating  him 

4  to  his  own  right  to  contribution.     But  no  such  claim  can  be 

5  made'  upon  the  insurer  after  the  separation  of  the  interests 

6  liable  to  contribution,  nor  when  the  insured,  having  the  right 

7  and  opportunity  to  enforce  contribution  from  others,  has  neg- 

8  lee  ted  or  waived  the  exercise  of  that  right.  - 

Insurer's  liability  on  partial  loss. 

Sec.  2746.     In  the  case  of  a  partial  loss  of  a  ship  or  its  equip- 

2  ments,  the  old  materials  are  to  be  applied  towards  payment 

3  for  the  new,  and  whether  the  ship  is  new  or  old,  a  marine 

4  insurer  is  liable  for  only  two  thirds  of  the  remaining  cost  of 

5  the  repairs,    except    that    he    must    pay    for     anchors    and 

6  cannon  in  full,  and  for  sheathing  metal  at  a  depreciation  of 

7  only  two  and  one  half  per  cent  for  each  month  that  it  has  been 

8  fastened  to  the  ship. 
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CHAPTER   m. 

FIRE   INSURANCE. 

Section  2753.  Alteration  increasing  jisk,  effect  of. 

2754.  Alteration  not  increasing  risk,  effect  of. 

2755.  Acts  of  the  insured. 

2756.  Measure  of  indemnity. 

Sec.  2752.     Omitted. 

CoMMissiONBBs'  NoTK  :  By  an  act  approved  March  30, 1874  (Amendments 
1873-74,  259),  the  preceding  section  was  repealed,  and  for  that  reason  the  same 
has  been  omitted. 

Alteration  increasing  risk,  effect  of. 

Sec.  2753.     An  alteration  in   the  condition   or  use  of  the 

2  thing  insured  from  that  to  which  it  is  limited   by  the   policy, 

3  made  without  the  consent  of  the  insurer,  by  means  within  the 

4  control  of  the  insured,  and  increasing  the   risk,  entitles  an  in- 
6     surer  to  rescind  a  contract  of  fire  insurance. 

Alteration  not  increasing  risk,  effect  of. 

Sec  2754.     An  alteration  in  the  use  or  condition  of  a  thing 

2  insured  from  that  to  which  it  is  limited  by  the  policy,  which 

3  does  not  increase  the  risk,  does  not  aftect  a  contract  of  fire  in- 

4  surance. 

Acts  of  the  insured. 

Sec.  2755.    A  contract  of  fire  insurance  is  not  affected  by 

2  any  act  of  the  insured  subsequent  to  the  execution  of  the  policy, 

3  which  does  not  violate  its  provisions,  even  though  it  increases 

4  the  risk  and  is  the  cause  of  the  loss. 

Measure  of  indemnity. 

Sec.  2756.     If  there  is   no    valuation   in    the  policy,   the 

2  measure  of  indemnity  in  an  insurance  against  fire  is  the  ex- 

3  pense,  at  the  time  that  the  loss  is  payable,  of  replacing  the 

4  thing  lost  or  injured  in  the  condition  in  which  it  was  at  the 

5  time  of  the  injury,  but  the  effect  of  a  valuation  in  a  policy  of 

6  fire  insurance  is  the  same  as  in  a  policy  of  marine  insurance. 

CHAPTER  IV. 

LIFE    AND    HEAfiTH    INSURANCE. 

Section  2762.  Insurance  upon  life,  when  payable. 

2763.  Insurable  interest  defined. 

2764.  Assignee,  etc.,  of  life  policy  need  have  no  interest.  » 

2765.  Notice  of  transfer. 

2766.  Measure  of  indemnity. 
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InBonmce  upon  life,  when  payable. 

Sec.  2762.    An  insurance  upon  life  may  be  made  payable  on 

2  the  death  of  the  person,  or  on  his  surviving  a  specified  period, 

3  or  periodically  so  long  as  he  shall  live,  or  otherwise  contingently 

4  on  the  continuance  or  determination  of  life. 

Insurable  interest  defined. 

Sec.  2763.    Every  person  has  an  insurable  interest  in  the 
2    life  and  health: 
8        1.  Of  himself; 

4  2.  Of  any  person  on  whom  he  depends  wholly  or  in  part  for 

5  education  or  support; 

6  3.  Of  any  person  under  a  legal  obligation  to  him  for  the 

7  payment  of  money,  or  respecting  property  or  services,  of  which 

8  death  or  illness  might  delay  or  prevent  the  performance;    and, 

9  4.  Of  any  person  upon  whQse  life  any  estate  or  interest 
10    vested  in  him  depends. 

Assignee,  etc.,  of  life  policy  need  have  no  interest. 

Sec.  2764.    A  policy  of  insurance  upon  life  or  health  may 

2  pass  by  transfer,  will,  or  succession  to  any  person,  whether  he 

3  has  an  insurable  interest  or  not,  and  such  person  may  recover 

4  upon  it  whatever  the  insured  might  have  recovered. 

Notice  of  transfer. 

Sec.  2765.    Notice  to  an   insurer  of  a  transfer  or  bequest 

2  thereof  is  not  necessary  to  preserve  the  validity  of  a  policy  of 

3  insurance    upon    life    or    health,    unless    thereby   expressly 

4  required. 

Measure  of  indemnity. 

Sec.  2766.     Unless  the  interest  of  a  persoii  insured  is  sus- 

2  ceptible  of    exact  pecuniary  measurement,   the  measure    of 

3  indemnity  under  a  policy  of  insurance,  upon  life  or  health  is 

4  the  sum  fixed  in  the  policy. 


TITLE  XII. 

INDEMNITY. 

Section  2772.  Defined. 

2773.  For  a  futnre  wrongful  act,  void. 

2774.  For  past  wrongful  act,  except  felony,  valid. 

2775.  Extends  to  acts  of  agents. 

2776.  Both  joint  and  several. 

2777.  Person  indemnifying  liable  jointly  or  severally  with  per- 

sons indemnified. 

2778.  Rules  for  interpreting  agreement  of  Indemnity. 

2779.  When  person  indemnifying  is  a  surety. 

2780.  Bail  defined. 

2781.  How  regulated. 
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Defined. 

Sfic.  2772.    Indemnity  is  a  contract  by  which  one  engages 

2  to  save  another  from  a  legal  consequence  of  the  conduct  of  one 

3  of  the  parties  or  of  some  other  person^ 

For  a  fature  wrongful  act|  Toid. 

Sec.  2778.    An  agreement  ^  indemnify  a  person  against  an 

2  act  thereafter  to  be  done  is  void,  if  the  act  be  known  by  such 

3  person,  at  the  time  of  doing  it,  to  be  unlawful. 

For  past  wrongful  act,  except  felony,  valid. 

Sec.  2774.    An  agreement  to  indemnify  a  person  against  an 

2  act  already  done  is  valid,  even  though  the  act  was  known  to 

3  be  wrongful,  unless  it  was  a  felony. 

Extends  to  acts  of  agents. 

Sec.  2775.    An  agreement  to  indemnify  against  the  acts  of 

2  a  certain  person  applies  not  only  to  his  acts  and  their  conse* 

3  quences,  but  also  to  those  of  his  agents. 


Both  joint  and  several. 

Sec.  2776.    An   agreement  to  indemnify   several    persons 
2     applies  to  each,  unless  a  contrary  intention  appears. 

Person  indemnifying  liable  jointly  or  severally  with  persons  indemnified. 

Sec  2777.    One  who  indemnifies  another  against  an  act  to 

2  be  done  by  the  latter,  is  liable  jointly  with  the  person  indem- 

3  *  nified,  and  separately  to  every  person  injured  by  such  act. 

Roles  for  interpreting  agreement  of  indemnity. 

Sec.  2778.     In  the  interpretation  of  a  contract  of  indemnity^ 

2  the  following  rules  are  to  be  applied,  unless  a  contrary  inten- 

3  tion  appears: 

4  1.  Upon   an   indemnity  against  liability,  expressly,  or  in 

5  other  equivalent  terms,  the  person  indemnified  is   entitled  to 

6  recover  upon  becoming  liable; 

7  2.  Upon  an  indemnity  against  claims,  or  demands,  or  dam- 

8  ages,  or  costs,  expressly,  or  in  other  equivalent  terms,  the  per- 

9  son   indemnified  is  not  entitled  to  recover  without  payment 

10  thereof; 

11  3.  An  indemnity  against  claims,  or  demands,  or  liability, 

12  expressly,  or  in  other  equivalent  terms,  embraces  the  cost  of 

13  defense  against  such  claims,  demands,  or  liability  incurred  in 

14  good  faith,  and  in  the  exercise  of  a  reasonable  discretion; 

15  4.  The  person  indemnifying  is  bound,  on  request  of  the  per- 
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16  son   indemnified,   to   defend   actions   or  proceedings  brought 

17  against  the  latter  in  respect  to  the  matters  embraced  by  the 

18  indemnity,  but  the  person  indemnified  has  the  right  to  conduct 

19  such  defenses,  if  he  chooses  to  do  so; 

20  5.  If  after  request,  the  person  indemnifying  neglects  to  defend 

21  the  person  indemnified,  a  recovery  against  the  latter,  suffered 

22  by  him  in  good  faith,  is  conclusive  in  his  favor  against  the 

23  former; 

24  6.  If  the  person  indemnifying,  whether  he  is   a  principal 

25  or   a   surety  in   the   agreement,  has  not  reasonable  notice  of 

26  the  action  or  proceeding  against  the  person  indemnified,  or  is 

27  not  allowed  to  control  its  defense,  judgment  against  the  latter 

28  is  only  presumptive  evidence  against  the  former: 

29  7.  A  stipulation  that  a  judgment  against  the  person  indem- 

30  nified  shall  be  conclusive  upon  the  person  indemnifying,  is  in- 

31  applicable  if  he  had  a  good  defense  upon  the  merits,  which  by 

32  want  of  ordinary  care  he  failed  to  establish  in  the  action. 

ft 

When  person  indemnifying  is  a  surety. 

Sec.  2779.     Where  one,  at  the  request  of  another,  engages  to 

2  answer  in  damages,  whether  liquidated  or  unliquidated,  for 

3  any  violation  of  duty  on  the  part  of  the  latter,  he  is  entitled  to 

4  be  reimbursed  in  the  same  manner  as  a  surety,  for  whatever  he 

5  rnay  pay. 

Bail  delined. 

Sec.  2780.     Upon  those  contracts  in  indemnity  which  are 

2  taken  in  legal  proceedings  as  security  for  the  performance  of  an 

3  obligation  imposed  or  declared  by  the  tribunals,  and  known 

4  as  undertakings  or  recognizances,  the  sureties  are  called  bail. 

How  regulated. 

Sec.  2781.     The  obligations  of  bail  are  governed  by  thestat- 
2     utes  especially  applicable  thereto. 


TITLE  XIII. 

GUARANTY. 

Chapter  I.     Guaranty  in  General.     [2787-2825.] 
II.     Suretyship.     [2831-2866.] 


J 
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CHAPTER  I. 

r 

GUARANTY   IN  GENERAL. 

Abticlb  I.  Definition  of  Guaranty.    [2787-2788.] 

II.  Creation  of  Guaranty.    [2792-2796.]  | 

III.  Intbrprbtation  of  Guaranty.    [2799-2802.] 

IV.  Liability  of  Guarantors.    [280&-2810.] 
V.  Continuing  Guaranty.    [2814-2815.] 

VI.    Exoneration  of  Guarantors.    [2819-2826.] 

ARTICLE  I. 

definition  of  guaranty. 

Secti9n  2787.    Guaranty  defined. 

2788.    Knowledge  of  principal  not  necessary  to  creation  of  guar- 
anty. 

Guaranty  defined. 

Sec.  2787.     A  guaranty  is  a  promise  to  answer  for  the  debt, 
2     default,  or  miscarriage  of  another  person. 

Knowledge  of  principal  not  necessary  to  creation  of  guaranty. 

Sec.  2788.     A  person  may  become  guarantor,  even  without 
2     the  knowledge  or  consent  of  the  principal. 

ARTICLE  II. 
creation  of  guaranty. 

■ 

Section  2792.    Necessity  of  a  consideration. 

2793.  Guaranty  to  be  in  writing,  etc. 

2794.  Engagement  to  answer  for  obligation  of   another,    when 

deemed  original. 

2795.  Guaranty,  when  binding. 

Necessity  of  a  consideration. 

Sec.  2792.     Where  a  guaranty  is  entered  into  at  the  same 

2  time  with  the  original  obligation,  or  with  the  acceptance  of  the 

3  latter  by  the  guarantee,  and  forms  with  that  obligation  a  part 

4  of  the  consideration  to  him,  no  other  consideration  need  exist. 

5  In  all  other  cases  there  must  be  a  consideration  distinct  from 

6  that  of  the  original  obligation. 

Guaranty  to  be  in  writing,  etc. 

Sec.  2793.     Except  as  prescribed  by  the  next  section,  a 

2  guaranty  must  be  in  writing,  and  signed  by  the  guarantor; 

3  but  the  writing  need  not  express  a  consideration. 

Engagement  to  answer  for  obligation  of  another,  when  deemed  original. 

Sec.  2794.     A  promise  to  answer  for  the  obligation  of  another, 

2  in  any  of  the  following  cases,  is  deemed  an  original  obligation 

3  of  the  promisor,  and  need  not  be  in  writing: 

31— cc 
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4  1.  Where  the  promise  is  made  by  one  who  has  received  prop- 

5  erty  of  another  upon  an  undertaking  to  apply  it  pursuant  to 

6  such  promise;  or  by  one  who  has  received  a  discharge  from 

7  an  obligation,  in  whole  or  in  part,  in  consideration  of  such 

8  promise; 

9  2.  Where  the  creditor  parts  with  value,  or  enters  into  an  obli- 

10  gation,  in  consideration  of  the  obligation,  in  respect  to  which 

11  the  promise  is  made,  in  terms  or  under  circumstances  such  as 

12  to  render  the  party  making  the  promise  the  principal  debtor, 

13  and  the  person  in  whose  behalf  it  is  made,  his  surety; 

14  3.  Where  the  promise,  being  for  an  antecedent  obligation  of 

15  another,  is  made  upon  the  consideration  that  the  party  receiv- 

16  ing  it  cancels  the   antecedent   obligation,  accepting  the  new 

17  promise  as  a  substitute  therefor;  or  upon  the  consideration  that 

18  the   party  receiving  it  releases  the  property  of   another  from 

19  a  levy,  or  his   person   from   imprisonment,  under   an   execu- 

20  tion  on  a  judgment  obtained  upon  the  antecedent  obligation, 

21  or  upon  a  consideration  beneficial  to  the  promisor,  whether 

22  moving  from  either  party  to  the  antecedent  obligation,  or  from 

23  another  person; 

24  4.  Where  a  factor  undertakes,  for  a  commission,  to  sell  mer- 

25  chandise  and  guaranty  the  sale; 

26  5.  Where  the  holder  of  an  instrument  for  the  payment  of 

27  money,  upon  which  a  third  person  is  or  may  become  liable  to 

28  him,  transfers  itt  in  payment  of  a  precedent  debt  of  his  own,  or 

29  for  a  new  consideration,  and  in  connection  with  such  transfer 

30  enters  into  a  promise  respecting  such  instrument. 

Guaranty,  when  binding. 

Sec.  2795.     A  mere  offer  to  guaranty  is  not  binding  until 

2  notice  of  its  acceptance  is  communicated  by  the  guarantee  to 

3  the  guarantor;  but  an  absolute  guaranty  is  binding  upon  the 

4  guarantor  without  notice  of  acceptance. 

ARTICLE  III. 

INTKEPEETATION   OF  GUARANTY. 

Section  2799.  Guaranty  of  incomplete  contract. 

2800.  Guaranty  that  an  obligation  is  good  or  collectible. 

2801.  Guaranty,  when  not  discharged. 

2802.  Removal  of  principal  from  state  equivalent  to  insolvency. 

Guaranty  of  incomplete  contract. 

Sec  2799.     In  a*guaranty  of  a  contract,  the  terms  of  which 

2  are  not  then  settled,  it  is  implied  that  its  terms  shall  be  such 

3  as  will  not  expose  the  guarantor  to  greater  risks  than  he  would 

4  incur  under  those  terms  which  are  most  common  in  similar 
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5  contracts  at  the  place  where  the  principal  contract  is  to  be 

6  performed. 

Guaranty  that  an  obligation  is  good  or  collectible. 
Sec.  2800.     A  guaranty  to  the  effect  that  an  obligation  is 

2  good,  or  is  collectible,  imports  that  the  debtor  is  solvent,  and 

3  that  the  demand  is  collectible  by  the  u&ual  legal  proceedings, 

4  if  taken  with  reasonable  diligence. 

Guaranty,  when  not  discharged. 

Sec.  2801.     A  guaranty,  such  as  is  mentioned  in  the  last 

2  section,  is  not  discharged  by  an  omission  to  take  proceedings 

3  upon  the  principal  debt,  or  upon  any  collateral  security  for  its 

4  payment,  if  no  part  of  the   debt   could   have   been   collected 

5  thereby. 

* 

Removal  of  principal  from  state  equivalent  to  insolvency. 

Sec.  2802.     In  the  cases  mentioned  in  section  twenty-eight 

2  hundred,  the  removal  of  the  principal  from  the  state,  leaving 

3  no  property  therein  from  which  the  obligation  might  be  satis- 

4  fied,  is  equivalent  to  the  insolvency  of  the  principal  in  its  effect 

5  upon  the  rights  and  obligations  of  the  guarantor. 

ARTICLE   IV. 

LIABILITY  OF  aUABANTORS. 

Section  2806.  Guaranty,  how  construed. 

2807.  Guarantor,  when  liable. 

2808.  Same,  on  a  conditional  obligation. 

2809.  Same;  cannot  exceed  that  of  the  principal. 

2810.  Guarantor  not  liable  on  an  illegal  contract. 

Guaranty,  how  construed. 

Sec  2806.     A  guaranty  is  to  be  deemed  unconditional  unless 

2  its  terms  import  some  condition  precedent  to  the  liability  of 

3  the  guarantor. 

Guarantor,  when  liable. 

Sec  2807.     A  guarantor  of  payment  or  performance  is  liable 

2  to  the  guarantee  immediately  upon  the  default  of  the  principal, 

3  and  without  demand  or  notice. 

Same,  on  a  conditional  obligation. 

Sec  2808.     Where  one  guarantees  a  conditional  obligation, 

2  his  liability  is  commensurate  with  that  of  the  principal,  and 

3  he  is  not  entitled  to  notice  of  the  default  of  the  principal,  unless 

4  he  is  unable,  by  the  exercise  of  reasonable  diligence,  to  acquire 

5  information  of  such  default,  and  the  creditor  has  actual  notice 

6  thereof. 


.% 
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Same,  canoot  exceed  that  of  principal. 

Sec.  2809.     The  obligation  of  a  guarantor  must  be  neither 

2  larger  in  amount  nor  in  other  respects  more  burdensome  than 

3  that  of  the  principal;  and  if  in  its  terms  it  exceeds  it,  it  is 

4  reducible  in  proportion  to  the  principal  obligation. 

Guarantor  not  liable  on  an  illegal  contract. 

Sec  2810.     A  guarantor  is  not  liable  if  the  contract  of  the 

2  principal   is  unlawful;  but  he  is  liable  notwithstanding  any 

3  mere  personal  disability  of  the  principal,  though  the  disability 

4  be  such  as  to  make  the  contract  void  against  the  principal. 

ARTICLE  V. 

CONTINUING  GUARANTY. 

Section  2814.    Continuing  guaranty  defined. 
2815.    Revocation. 

Continuing  guaranty  defined. 

Sec.  2814.     A  guaranty  relating  to  a  future  liability  of  the 

2  principal,  under  successive  transactions,  which  either  continue 

3  his  liability  or  from  time  to  time  renew  it  after  it  has  been  sat- 

4  isfied,  is  called  a  continuing  guaranty. 

Revocation. 

Sec.  2815.     A  continuing  guaranty  may  be  revoked  at  any 

2  time  by  the  guarantor,  in  respect  to  future  transactions,  unless 

3  there  is   a   continuing   consideration  as  to  such  transactions 

4  which  he  does  not  renounce. 

ARTICLE  VI. 

EXONERATION  OF  GUABANTOBS. 

Section  2819.  What  dealings  with  debtor  exonerate  guarantor. 

2820.  Void  promises,  effect  of. 

2821.  Rescission  of  alteration,  effect  of.  i 

2822.  Partial  satisfaction,  effect  of. 

2823.  Delay  of  creditor  does  not  discharge  guarantor. 

2824.  Guarantor  indemnified  by  the  debtor,  not  exonerated. 

2825.  Discharge    of  principal  by  act  of  law  does  not  discharge 

guarantor. 

What  dealings  with  debtor  exonerate  guarantor. 

Sec.  2819.  A  guarantor  is  exonerated,  except  so  far  as  he 
2  may  be  indemnified  by  the  principal,  if  by  any  act  of  the 
8     creditor,  without  the  consent  of  the  guarantor,  the  original  obli- 

4  gation  of  the  principal  is  altered  in  any  respect,  or  the  remedies 

5  or  rights  of  the  creditor  against  the  principal  in  respect  thereto 

6  are  in  any  way  impaired  or  suspended. 
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Void  promises,  effect  of. 

Sec.  2820.     A  promise  by  a  creditor,  which  for  any  cause  is 

2  void,  or  voidable  by  him  at  his  option,  does  not  alter  the  obli- 

3  gation,  or  suspend  or  impair  the  remedy,  within  the  meaning 

4  of  the  last  section. 

Rescission  of  alteration,  effect  of. 

Sec.  2821.    The   rescission  of  an   agreement    altering    the 

2  original  obligation  of  a  debtor,  or  impairing  the  remedy  of  a 

3  creditor,  does  not  restore  the  liability  of  a  guarantor  who  has 

4  been  exonerated  by  such  agreement. 

Partial  satisfaction,  effect  of. 

Sec.  2822.    The.  acceptance,  by  a  creditor,  of  anything  in 

2  partial  satisfaction  of  an  obligation,  reduces  the  obligation  of  a 

3  guarantor  thereof,  in  the  same  measure  as  that  of  the  prin- 

4  cipal,  but  does  not  otherwise  affect  it. 

Delay  of  creditor  does  not  discharge  guarantor. 

Sec  2828.     Mere  delay  on  the  part  of  a  creditor  to  proceed 

2  against  the  principal,  or  to  enforce  any  other  remedy,  does  not 

3  exonerate  a  guarantor. 

Guarantor  indemnified  by  the  debtor,  not  exonerated. 

Sec.  2824.     A  guarantor,  who  has  been  indemnified  by  the 

2  principal,  is  liable  to  the  creditor  to  the  extent  of  the  indem- 

3  nity,  notwithstanding  that  the  creditor,  without  the  assent  of 

4  the  guarantor,  may  have  modified  the  contract  or  released  the 

5  principal. 

Discharge  of  principal  by  act  of  law  does  not  discharge  guarantor. 

Sec.  2825.     A  guarantor  is  not  exonerated  by  the  discharge 

2  of  his  principal  by  operation  of  law,  without  the  intervention 

3  or  omission  of  the  creditor. 

CHAPTER   II. 

SURETYSHIP. 

Article  I.  Who  Are  Sureties.  [2831-2832.] 

II.  Liability  of  Sureties.  [2836-2840.] 

III.  Rights  of  Sureties.  [2844-2850.] 

IV.  Rights  of  Creditors.  [2864.] 
V.  "Letter  of  Credit.  [2859-2866.] 

ARTICLE  I. 

WHO   ARE  SURETIES. 

r 

Section  2831.    Surety  defined. 

2832.    Apparent  principal  may  show  that  he  is  a  surety. 
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Surety  defined. 

Sec.  2831.     A  surety  is  one  who,  at  the  request  of   another 

2  and  for  the  purpose  of  securing  to  him  a  benefit,  becomes  re- 

3  sponsible  for  the  performance  by  the  latter  of  some  act  in  favor 

4  of  a  third  person,  or  hypothecates  property  as  security  therefor. 

Apparent  principal  may  show  that  he  is  a  surety. 

.  Sec  2832.     One  who  appears  to  be  a  principal,  whether  by 

2  the  terms  of  a  written  instrument  or  otherwise,  may  show  that 

3  he  is  in  fact  a  surety,  except  as  against  persons  who  have  acted 

4  on  the  faith  of  his  apparent  character  of  principal. 

ARTICLE  II.' 

LIABILITY  OF  SUBBTIE8. 

Section  2836.    Limit  of. 

2837.    Contract  of  suretyship,  by  what  rules  interpreted. 
^  2838.    Relation  of  surety  continues  notwithstanding  recovery  of 
judgment. 

2839.  Surety,  exonerated  when. 

2840.  Surety,  exonerated  how  and  to  what  extent 

Limit  of. 

Sec.  2836.     A  surety  cannot  be  held  beyond  the  express  terms 

2  of  his  contract,  and  if  such  contract  prescribes  a  penalty  for  its 

3  breach,  he  cannot  in  any  case  be  liable  for  more  than  the  pen- 

4  alty.    . 

Contract  of  suretyship,  by  what  rules  interpreted. 

Sec.  2837.     In  interpreting  the   terms   of  a   contract  of  a 

2  suretyship,  the  same  rules  are  to  be  observed  as  in  the  case  of 

3  other  contracts. 

Relation  of  surety  continues  notwithstanding  recovery  of  judgment. 

Sec.  2838.     Notwithstanding  the  recovery  of  judgment  by  a 

2  creditor  against  a  surety,  the  latter  still  occupies  the  relation 

3  of  surety. 

Surety,  exonerated  when. 

Sec.  2839.     Performance  of  the  principal  obligation,  or  an 

2  offer  of  such  performance,  duly  made  as  provided  in  this  code, 

3  exonerates  a  surety. 

Surety,  exonerated  how  and  to  what  extent. 

Sec.  2840.     A  surety  is  exonerated: 

2  1.  In  like  manner  with  a  guarantor; 

3  2.  To  the  extent  to  which  he  is  prejudiced  by  any  act  of  the 

4  creditor  which  would  naturally  prove  injurious  to  the  remedies 

5  of  the  surety  or  inconsistent  with  his  rights,  or  which  lessens 

6  his  security;  or, 
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7  3.  To  the  extent  to  which  he  is  prejudiced  by  an  omission 

8  of  the  creditor  to  do  anything,  when  required  by  the  surety, 

9  which  it  is  his  duty  to  do. 

ARTICLE     III. 

BIGHTS  OF  SUBBTIBS. 

Section  2844.    Surety  has  rights  of  a  guarantor. 

2845.  Surety,  what  may  require  of  creditor,  and  to  what  extent  in 

case  of  neglect  of  creditor. 

2846.  Surety  may  compel  performance,  when. 

2847.  Surety  reimbursed  by  principal,  when. 

2848.  Surety  entitled  to  rights  of  creditor,  when. 

2849.  Surety  entitled  to  benefit  of  security  held  by  creditor  or 

co-surety. 

2850.  Property  of  principal  to  be  taken  first. 

Surety  has  rights  of  a  guarantor. 

Sec.  2844.     A   surety   has  all   the   rights  of   a   guarantor, 
^     whether  he  becomes  personally  responsible  or  not. 

Surety,  what  may  require  of  creditor,  and  to  what  extent  in  case  of  neglect 
of  creditor. 

Sec.  2846.     A  surety  may  require  his  creditor  to  proceed 

2  against  the  principal,  or  to  pursue  any  other  remedy  in  his 

3  power  which  the   surety  cannot  himself  pursue,  and  which 

4  would  lighten  his  burden ;  and  if  in  such  case  the  creditor  neg- 

5  lects  to  do  so,  the  surety  is  exonerated  to  the  extent  to  which 

6  he  is  thereby  prejudiced. 

Surety  may  compel' performance,  when. 

Sec.  2846.     A  surety  may  compel  his  principal  to  perform 
2     the  obligation  when  due. 

Surety  reimbursed  by  principal,  when. 

Sec  2847.     If  a  surety  satisfies  the  principal  obligation,  or 

2  any  part  thereof,  whether  with  or  without  legal  proceedings, 

3  the  principal  is  bound  to  reimburse  what  he  has  disbursed, 

4  including  necessary  costs  and  expenses;  but  the  surety  has  no 

5  claim  for  reimbursement  against  other  persons,  though  they 

6  may  have  been  benefited  by  his   act,  except  as  prescribed  by 

7  the  next  section. 

Surety  entitled  to  rights  of  creditor,  when. 

Sec.  2848.     A  surety  upon  satisfying  the  obligation  of  the 

2  principal,  is  entitled  to  enforce  every  remedy  which  the  cred- 

3  itor  then  has  against  the  principal  to  the  extent  of  reimbursing 

4  what  he  has  expended,  and  also  to  require  all  his  co-sureties  to 

5  contribute  thereto,  without  regard  to  the  order  of  time  in  which 

6  they  became  such. 


488  BEPOBT  OF  CODE  COMMISSIONERS. 

Surety  entitled  to  benefit  of  security  held  by  creditor,  or  co-surety. 

Sec.  2849.     A  surety  is  entitled  to  the  benefit  of  every  secu- 

2  rity  for  the  performance  of  the  principal  obligation  held  by  the 

3  creditor,  or  by  a  co-surety  at  the  time  of  entering  into  the  con- 

4  tract  of  suretyship,  or  acquired  by  either  afterwards,  whether 

5  the  surety  was  aware  of  the  security  or  not. 

Property  of  principal  to  be  taken  first. 

Sec.  2860.     Whenever    property   of    a   surety   is   hypothe- 

2  cated  with  property  of  the  principal,  the  surety  is  entitled 

3  to  ha^e  the  property  of  the  principal  fitst  applied  to  the  dis- 

4  charge  of  the  obligation. 

•  ARTICLE    IV. 

BIGHTS  OF  CRXDITOBfl. 

Section  2864.    Creditor  entitled  to  benefit  of  securities  held  by  surety. 
Creditor  entitled  to  benefit  of  securities  held  by  surety. 

Sec.  2864.     A  creditor  is  entitled  to  the  benefit  of  every- 

2  thing  which  a  surety  has  received  from  the  debtor  by  way  of 

3  security  for  the  performance  of  the  obligation,  and  may,  upon 

4  the  maturity  of  the  obligation,  compel  the  application  of  such 

5  security  to  its  satisfaction. 

ARTICLE    v. 

LSTTEB    OF    CBEDIT. 

Section  2858.  Defined. 

2869.  How  addressed. 

2860.  Liability  of  writer. 

2861.  Either  general  or  special. 

2862.  General,  nature  and  effect  of. 

2863.  Same,  credit  by  several  persons  upon. 

2864.  Letter  of  credit,  a  continuing  guaranty,  when. 
2866.  Same,  liability  of  writer.    Notice  required,  when. 
2866.  Same,  writer  not  bound,  when. 

Defined. 

Sec    2868.     A   letter    of    credit    is    a    written   instrument^ 

2  addressed  by  one  person  to  another,  requesting  the  latter  ta 

3  give  credit  to  the  person  in  whose  favor  it  is  drawn. 

How  addressed.  « 

Sec.  2859.     A   letter  of  credit  may  be  addressed  to  several 
2     persons  in  succession. 

Liability  of  writer. 

Sec  2860.     The  writer  of    a  letter  of   credit  is,  upon  the 

2  default  of  the  debtor,  liable  to  those  who  gave  credit  in  compli- 

3  ance  with  its  terms. 
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Either  general  or  special. 

Sec.  2861.     A  letter  of  credit  is  either  general  or  special. 

2  When  the  request  for  credi4i  in  a  letter  is  addressed  to  specified 

3  persons  by  name  or  description,  the  letter  is  special.     All  other 

4  letters  of  credit  are  general. 

General,  nature  and  effect  of. 
Sec.  2862.     A  general  letter  of  credit  gives  any  person  to 

2  whom  it  may  be  shown  authority  to  comply  with  its  request, 

3  and  by  his  so  doing  it  becomes,  as  to  him,  of  the  same  effect  as 

4  if  addressed  to  him  by  name. 

Same,  credit  by  several  persons  upbn. 

Sec  2863.     Several    persons  may  successively  give   credit 
2     upon  a  general  letter. 

Letter  of  credit,  a  continuing  guaranty,  when. 

Sec  2864.     If  the  parties  to  a  letter  of  credit  appear,  by  its 

2  terms,  to  contemplate  a  course  of  future  dealing  between  the 

3  parties,  it  is  not  exhausted  by  giving  a  credit,  even  to  the 

4  amount  limited  by  the  letter,  which  is  subsequently  reduced 

5  or  satisfied  by  payments  made  by  the  debtor,  but  is  to  be 

6  deemed  a  continuing  guaranty. 

Same,  liability  of  writer.    Notice  required,  when. 

Sec.  2865.  The  writer   of    a  letter   of    credit  is  liable  for 

2  credit  given  upon  it  without  notice  to  him,  unless  its  terms 

3  express  or  imply  the  necessity  of  giving  notice. 

Same,  writer  not  bound,  when. 

Sec  2866.     If  a  letter  of  credit  prescribes  the  persons  by 

2  whom,  or  the  mode  in  which,  the  credit  is  to  be  given,  or  the 

3  term  of  credit,  or  limits  the  amount  thereof,  the  writer  is  not 

4  bound  except  for  transactions  which,  in  these  respects,  conform 

5  strictly  to  the  terms  of  the  letter. 


TITLE  XIV. 

LIEN. 

Chapter  I.  Liens  in  General.     [2872-2913.] 

11.  Mortgage.     [2920-2972.] 

III.  Pledge.     [2986-3011.] 

IV.  Bottomry.     [3017-3029.] 

V.     Respondentia.     [3036-3040.] 
VI.     Other  Liens.     [3046-3060.] 
VII.     Stoppage  in  Transit.     [3076-3080.] 


^ 
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CHAPTER  I. 

LIENS   IN   GENERAL. 

Aeticle  I.  Definition  of  Liens.    [2872-2877.] 

II.  Creation  of  Liens.    [2881-2884.] 

III.  Effect  of  Liens.    [288^-2892.] 

IV.  Pbiobitt  of  Liens.    [2897-2899.] 

V.    Redemption  fbom  Liens.    [2903-2905.] 
VI.    Extinction  of  Liens.    [2909-2913.] 

ARTICLE  I. 

definitjon  of  liens. 

Section  2872.  Lien  defined. 

2873.  Liens,  general  or  special. 

2874.  Lien,  general,  defined. 

2875.  Lien,  special,  defined. 

2876.  Same ;  holder  of,  may  enforce  payment  of  amount  of  prior 

lien,  when. 

2877.  Certain  contracts  subject  to  all  provisions  of  this  chapter. 

Lien  defined. 

Sec.  2872.     A  lien  is  a  charge  imposed,  in  some  mode  other 

2  than  by  a  transfer  in  trust,  upon  specific  property,  by  which  it 

3  is  made  security  for  the  performance  of  an  act. 

Liens,  general  or  special. 

Sec.  2873.     Liens  are  either  general  or  special. 

Lien,  general,  defined. 

Sec.  2874.     A  general  lien  is  one  which  the  holder  thereof  is 

2  entitled  to  enforce  as  a  security  for  the  performance  of  all  the 

3  obligations,  or  all  of  a  particular  class  of  obligations,  which 

4  exist  in  his  favor  against  the  owner  of  the  property. 

Lien,  special,  defined. 

Sec  2875.     A  special  lien  is  one  which  the  holder  thereof 

2  can  enforce  only  as  security  fojr  the  performance  of  a  particu- 

3  lar  act  or  obligation,  and  of  such  obligations  as  may  be  incl- 

4  dental  thereto. 

Same ;  holder  of,  may  enforce  payment  of  amount  of  prior  lien,  when. 

Sec.  2876.     Where  the  holder  of  a  special  lien  is  compelled 

2  to  satisfy  a  prior  lien  for  his  own  protection,  he  may  enforce 

3  payment  of  th^  amount  so  paid  by  him,  as  a  part  of  the  claim 

4  for  which  his  own  lien  exists. 

Certain  contracts  subject  to  all  provisions  of  this  chapter. 

Sec.  2877.     Certain  contracts  of  mortgage,  pledge,  bottomry, 
2     or  respondentia,  are  subject  to  all  the  provisions  of  this  chapter. 
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ARTICLE  II. 

Cbbation  of  Liens. 

Section  2881. 

Lien ;  created  how. 

2882. 

Same;  arises  when. 

2883. 

Same ;  in  future  interest. 

2884. 

Same ;  created  by  contract,  foi:  what  purpose 

Lien,  created  how. 

Sec.  2881.     A  lien  is  created  : 

2  1.  By  contract  of  the  parties  ; 

3  2.  By  operation  of  law. 

Same;  arises  when. 

Sec.  2882.     No  lien  arises  by  mere  operation  of  law  until 

2  the  time  at  which  the  act  to  be  secured  thereby  ought  to  be 

3  performed. 

Same;  in  future  interest. 

Sec  2883.     An  agreement  may  be  made  to  create  a  lien 

2  upon  property  not  yet  acquired  by  the  party  agreeing  to  give 

3  the  lien,  or  not  yet  in  existence.     In  such  case  the  lien  agreed  for 

4  attaches  from  the  time  when  the  party  agreeing  to   give  it 

5  acquires  an  interest  in  the  thing,  to  the  extent  of  such  interest. 

Same;  created  by  contract,  for  what  purpose. 

Sec.  2884.     A  lien  may  be  created  by  contract,  to  take  imme- 

2  diate  effect,  as  security  for  the  performance  of  obligations  not 

3  then  in  existence. 

ARTICLE  III. 

BFFECT  OF  LIBNS. 

Section  2888.  Lien,  or  contract  for,  transfers  no  title. 

2889.  Same;  what  contracts  concerning  property  subject  to,  void. 

2890.  Same;  creation  of,  does  not  imply  personal  obligation. 

2891.  Same;  extent  of. 

2892.  Same;  holder  of,  not  entitled  to  compensation,  except  in 

certain  cases. 

Lien,  or  contract  for,  transfers  no  title. 

Sec.  2888.     Notwithstanding  an  agreement  to  the  contrary, 

2  a  lien,  or  a  contract  for  a  lien,  transfers  no  title  to  the  prop- 

3  erty  subject  to  the  lien. 

Same;  what  contracts  concerning  property  subject  to,  void. 

Sec  2889.     All  contracts  for  the  forfeiture  of  property  subject 

2  to  a  lien,  in  satisfaction  of  the  obligation  secured  thereby,  and  all 

3  contracts  in  restraint  of  the  right  of  redemption  from  a  lien, 

4  are  void. 
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Same;  creation  of,  does  not  imply  personal  obligation. 

Sec.  2890.    The  creation  of  a  lien  does  not  of  itself  imply 

2  that  any  person  is  bound  to  perform  the  act  for  which  the  lien 

3  is  a  security. 

Same;  extent  of. 

Sec.  2891.     The  existence  of  a  lien  upon  property  does  not 

2  of  itself  entitle  the  person  in  whose  favor  it  exists  to  a  lien 

3  upon  the  same  property  for  the  performance  of  any  other  obli- 

4  gation  than  that  which  the  lien  originally  secured. 

Same ;  holder  of,  not  entitled  to  compensation  except  in  certain  cases. 

Sec.  2892.     One  who  holds  property  by  virtue  of   a   lien 

2  thereon,  is  not  entitled  to  compensation  from  the  owner  thereof 

3  for  any  trouble  or  expense  which  he  incurs  respecting  it,  ex- 

4  cept  to  the  same  extent  as  a  borrower,  under  sections  1892 

5  and  1893. 

ARTICLE  IV.  ^ 

PRIORITY  OF  LIBNS. 

Section  2897.    Liens,  priority  of,  how  determined,  except  in  certain  cases. 

2898.  Mortgage,  priority  of,  subject  to  recording  laws. 

2899.  Order  of  resort  to  property  by  holder  of  prior  lien. 

Liens,  priority  of,  how  determined,  except  in  certain  cases. 

Sec  2897.     Other  things  being  equal,  different  liens  upon 

2  the  same  property  have  priority  according  to  the  time  of  their 

3  qreation,  except  in  cases  of  bottomry  and  respondentia. 

Mortgage,  priority  of,  subject  to  recording  laws. 

Sec.  2898.     A  mortgage  given  for  the  price  of  real  property, 

2  at  the  time  of  its  conveyance,  has  priority  over  all  other  liens 

3  created  against  the  purchaser,  subject  to  the  operation  of  the 

4  recording  laws. 

Order  of  resort  to  property  by  holder  of  prior  lien. 

Sec  2899.     Where  one  has  a  lien  -upon  several  things,  and 

2  other   persons   have   subordinate   liens  upon,  or  interests  in, 

3  some  but  not  all  of  the  same  things,  the  person  having  the 

4  prior  lien,  if  he  can  do  so  without  risk  of  loss  to  himself,  or  of 

5  injustice  to  other  persons,  must  resort  to  the  property  in  tha 

6  following  order  on  the  demand  of  any  party  interested: 

7  1.  To  the  things  upon  which  he  has  an  exclusive  lien; 

8  2.  To  the  things  which  are  subject  to  the  fewest  subordinate 

9  liens; 

10  3.  In  like  manner  inversely  to  the  number  of  subordinate 

11  liens  upon  the  same  thing; 
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12  4.  When  several  things  are  within  one  of  the  foregoing  classes, 

13  and  sahject  to  the  same  number  of  liens,  resort  muiit  be  had: 

14  (1)  To  the  things  which  have  not  been  transferrer!  ainee  the 

15  prior  lien  was  created; 

16  (2)  To  the  things  which  have  been  eo  transferred  without  a 

17  valuable  consideration; 

18  (3)  To  the  things  which  have  been  bo  transferred  for  a  valu- 

19  able  consideration  in  the  inverse  order  of  the  transfer. 

ARTICLE  V. 


Section  2903.    Right  to  redeem. 

29M.    Rights  of  Inferior  lienor. 

2B06.    Redemption  from  lien;  bow  made. 

Right  to  redeem. 

Sec.  2903.  Every  person,  having  an  IntereBt  in  property 
2  subject  to  a  lien,  has  a  right  to  redeem  it  from  the  lien,  at  any 
3.  time  after  the  claim  is  due,  and  before  his  right  of  ri-deniptiun 
4    is  foreclosed. 

Rights  of  inferior  lienor. 
Sec.  2904.     One  who  has  a  lien  inferior  to    another,  upon 

2  the  same  property,  has  a  right: 

3  1.  To  redeem  the  property  in  the  same  manner  iw  its  owner 

4  might,  from  the  superior  lien; 

6        2.  To  be  subrogated  to  all  the  benefits  of  the  siijicrior  lien, 

6  when  necessary  for  the  protection  of  his  interests,  upon  satis- 

7  fying  the  claim  secured  thereby. 

Redemption  lien,  how  made. 
Sec.  2905.     Redemption  from  a  lien  is  made  by  pcrfofming,or 

2  offering  to  perform,  the  act  for  the  performance  of  nhicl)  it  is  a 

3  security,  and  paying,  or  offering  to  pay,  the  damages,  if  any,  to 

4  which  the  holder  of  the  lien  is  entitled  for  delay. 

ARTICLE   VI. 


Section  2909.  Lien,  deemed  acceBaory,  when. 

2910.  Lien,  eitinguiabed  how. 

2911.  Same. 

2812.  Same ;  partial  satistaction  cloea  not  extingui~^l>. 

2913.  Reetoration  of  property  eitinRnishes  lien. 

Lien,  deemed  accessory,  when. 

Sec.  2909.     A  lien  is  to  be  deemed  accessory  tn  the  act  for 
the  performance  of  which  it  is  a  security,  whether  any  person 
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4 

3  is  bound  for  such  performance  or  not,  and  is  extinguishable  in 

4  like  manner  with  any  other  accessory  obligation. 

Lien,  extinguished  how. 

Sec  2910.    The  sale  of  any  property  on  which  there  is  a 

2  lien,  in  satisfaction  of  the  claim  secured  thereby,  or  in  case  of 

3  personal  property,  its  wrongful  conversion  by  the  person  hold- 

4  ing  the  lien,  extinguishes  the  lien  thereon. 

Same. 

Sec.  2911.     Alien  is  extinguished  by  the  lapse  of  the  time 

2  within  which,  under  the  provisions  of  the  Code  of  Civil  Pro- 

3  cedure,  an  action  can  be  brought  upon  the  principal  obligation. 

Sume ;  partial  satisfaction  does  not  extinguish. 

Sec  2912.     The  partial  performance  of  an  act  secured  by  a 

2  lien  does  not  extinguish  the  lien  upon  any  part  of  the  property 

3  subject  thereto,  even  if  it  is  divisible. 

Restoration  of  property  extinguishes  lien. 

Sec.  2913.    The  voluntary  restoration  of  property  to  its  owner 

2  by  the  holder  of  a  lien  thereon,  dependent  upon  possession, 

3  extinguishes  the  lien  as  to  such   property,  unless  otherwise 

4  agreed  by  the  parties,  and  extinguishes  it,  notwithstanding 

5  any  such  agreement,  as  to  creditors  of  the  owner  and  persons, 

6  subsequently  acquiring  a  title  to  the  property,  or  a  lien  thereon, 

7  in  good  faith,  and  for  a  good  consideration. 

CHAPTER     II. 

MORTGAGE, 

Article  I.    Moetqaqes  in  GbnI:bal.    [292Q-2942.] 

II.    MoBTGAGBS  OP  Rbal  Pbopkrty.    [2947-2952.] 
III.    MoBTOAGES  OP  Peesonal  Peopeety.    [2955-2971.] 

ARTICLE    I. 

MOBTGAGBS  IN   GBNEBAL. 

Section  2920.  Defined. 

2921.  May  be  created  on  property  held  adversely  to  mortgagor. 

2922.  Created,  renewed,  or  extended,  how. 

2923.  Lien  of,  special,  when. 

2924.  Transfer  of  interest  in  property,  when  deemed  a  mortgage, 

and  when  a  pledge, 

2925.  Transfer  made  subject   to   defeasance,  nature   of  may  be 

proved. 

2926.  Mortgage,  lien  upon  what. 

2927.  Same ;   does  not  entitle  mortgagee    to  possession   unless 

expressly  provided. 
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Section  2928.    Same ;  not  a  personal  obligation. 

2929.  Same ;  impairment  of  mortgagee's  security  prohibited. 

2930.  Same;    subsequently   acquired,   inures   to    mortgagee   as 

security. 

2931.  Same;  foreclosure  of  right  of  redemption. 

2932.  Same;  power  of  sale  may  be  conferred  by. 

2933.  Same;  power  of  attorney  to  execute,  how  executed. 

2934.  Same;  assignment  of  how  recorded;  effect  of  such  record. 

2935.  Same;  recording  assignment  of,  not  notice  to  mortgagor, 

when. 

2936.  Same;  assignment  of  debt  secured,  carries  security. 

2938.  Same;  recorded,  discharged  how. 

2939.  Same;  on  presentation  of  mortgagee's  certificate. 
2939a.  Same;  by  foreign  executors. 

2940.  Mortgage,  discharge  of,  how  recorded. 

2941.  Mortgagee,  duty  of,  on  receiving  satisfaction  of  claim;  pen> 

alty  for  failure  to  execute  discharge. 

2942.  Contracts  of  bottomry  or  respondentia,  not  affected  by  the  ' 

provisions  of  this  chapter. 

Defined. 

Sec.  2920.     Mortgage  is  a  contract  by  which  specific  prop- 

2  erty  is  hypothecated  for  the  performance  of  an  act,  without  the 

3  necessity  of  a  change  of  possession. 

May  be  created  on  property  held  adversely  to  mortgagor. 

Sec  2921.     A  mortgage  may  be  created  upon  property  held 
2     adversely  to  the  mortgagor. 

Created,  renewed,  or  extended,  how. 

Sec  2922.     A  mortgage  can  be  created,  renewed,  or  extended, 

2  only  by  writing,  executed  with  the  formalities  required  in  the 

3  case  of  a  grant  of  real  property. 

Lien  of,  special,  when.  ^ 

Sec  2923.     The  lien  of  a  mortgage  is  special,  unless  other- 
2     wise  expressly  agreed,  and  is  independent  of  possession. 

Transfer  of  interest  in  property,  when  deemed  a  mortgage  and  when  a  pledge. 

Sec  2924.     Every  transfer  of  an  interest  in  property,  other 

2  than  in  trust,  made  only  as  a  security  for  the  performance  of 

3  another  act,  is  to  be  deemed  a  mortgage,  except  when  in  case 

4  of  personal  property  it  is  accompanied  by  actual  change  of 

5  possession,  in  which  case  it  is  deemed  a  pledge.' 

Transfer  made  subject  to  defeasance,  nature  of  may  be  proved. 

Sec.  2925.     The  fact  that  a  transfer  was   made  subject  to 

2  defeasance  on  a  condition,  may,  for  the  purpose  of  showing  such 

3  transfer  to  be  a  mortgage,  be  proved  (except  as  against  a  sub- 

4  sequent  purchaser  or  incumbrancer   for  value   and  without 

6  notice),  although  the  fact  does  not  appear  by  the  terms  of  the 
6    instrument. 
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Mortgage,  lien  upon  what. 

Sec.  2926.     A   mortgage  is  a   lien    upon    everything    that 
2     would  pass  by  a  grant  of  the  property. 

Same;  does  not  entitle  mortgagee  to  possession  unless  expressly  provicled. 

Sec.  2927.     A  mortgage  does  not  entitle  the  mortgagee  to  the 

2  possession  of  the  property,  unless  authorized  by  the  express 

3  terms  of  the  mortgage;     but  after  the  execution  of  the  mortgage 

4  the  mortgagor  may  agree  to  such  change  of  possession  without 

5  a  new  consideration. 

Same;  not  a  personal  obligation. 

Sec.  2928.    A  mortgage  does  not  bind  the  mortgagor  person- 

2  ally  to  perform  the  act  for  the  performance  of  which  it  is  a 

3  security,  unless  there  is  an  express  covenant  therein  to  that 

4  efifect. 

Same;  impairment  of  morgagee's  security  prohibited. 

Sec  2929.     No  person  whose  interest  is  subject  to  the  lien 

2  of  a  mortgage  may  do  any  act  which  will  substantially  impair 

3  the  mortgagee's  security. 

Same;  subsequently  acquired,  inures  to  mortgagee  as  security. 

Sec.  2930.     Title  acquired  by  the  mortgagor  subsequent  to 

2  the  execution  of  the  mortgage  inures  to  the  mortgagee  as  secur- 

3  ity  for  the  debt,  in  like  manner  as  if  acquired  before  the  execu- 

4  tion. 

Same;  forclosure  of  right  of  redemption. 

Sec.  2931.     A  mortgagee  may  foreclose  the  right  of  redemp- 

2  tion  of  the  mortgagor  in  the  manner  prescribed  by  the  Code  of 

3  Civil  Procedure. 

Same;  power  of  sale  may  be  conferred  by. 

Sec  2932.     A  power  of  sale   may  be  conferred  by  a  mort- 

2  gage  upon  the  mortgagee  or  any  other  person,  to  be  exercised 

3  after  a  breach  of  the  obligation  for  which  the  mortgage  is  a 

4  security. 

Same;  power  of  attorney  to  execute,  how  executed. 

Sec  2933.     A  power  of  attorney  to  execute  a  mortgage  must 

2  be  in  writing,  subscribed,  acknowledged,  or  proved,  certified, 

3  and  recorded  in  like  manner  as  powers  of  attorney  for  grants  of 

4  real  property. 

Same;  assignment  of,  how  recorded;  effect  of  such  record. 

Sec.  2934.     An  assignment  of  a  mortgage  may  be  recorded 
2     in   like  manner   as  a  mortgage,  and   such  record  operates  as 
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3  notice  to  all  persons  subsequently  deriving  title  to  the  mort- 

4  gage  from  the  assignor. 

Same;  recording  assignment  of,  not  notice  to  mortgagor,  when. 

Sec.  2935.     When  the  mortgage  is  executed  as  security  for 

2  money  due,  or  to  become  due,  on  a  promissory  note,  bond,  or 

3  other  instrument,  designated  in  the  mortgage,  the  record  of  the 

4  assignment  of  the  mortgage  is  not,  of  itself,  notice  to  a  mort- 

5  gagor,  his  heirs,  or  personal  representatives,  so  a^  to  invalidate 

6  any  payment  made  by  them,  or  either  of  them,  to  the  person 

7  holding  such  note,  bond,  or  other  instrument. 

Same;  assignment  of  debt  secured,  carries  security. 

Sec  2936.     The  assignment  of  a  debt  secured  by  mortgage 
2    carries  with  it  the  security. 

Sec  2937.     Omitted. 

CoMMissioNBRs'  NoTE :  By  an  act  approved  March  30, 1874  (Amendments 
1873-74,  261),  the  preceding  section  was  repealed,  and  for  that  reason  the  same 
is  here  omitted. 

Same;  recorded,  discharged,  how 

Sec  2938.     A  recorded  mortgage  may  be  discharged  by  an 

2  entry  in  the  margin  of  the  record  thereof,  signed  by  the  mort- 

3  gagee,  or  his  personal  representative  or  assignee,  acknowledg- 

4  ing  the  satisfaction  of  the  mortgage  in  the  presence  of  the  re- 
6    corder,  who  must  certify  the  acknowledgment  in  form  substan- 

6  tially  as  follows  :     "  Signed  and  acknowledged  before  me,  this 

7    day  of ,  in  the  year .         A  B,  Recorder." 

Same;  on  presentation  of  mortgagee's  certificate. 

Sec  2939.     A   feorded    mortgage,    if  not    discharged    as 

2  provided  in  the  preceding  section,  must  be  discharged  upon 

3  the  record  by  the  ofl&cer  having  custody  thereof,  on  the  presen- 

4  tation  to  him  of  a  certificate  signed  by  the  mortgagee,  his  per- 

5  sonal  representatives  or  assigns,  acknowledged  or  proved  and 

6  certified  as  prescribed  by  the  chapter  on  recording  transfers, 

7  stating  that  the  mortgage  has  been  paid,  satisfied,  or  discharged. 

Same ;  by  foreign  executors. 

Sec  2939a.     Foreign    executors    and   administrators    may 

2  satisfy  mortgages  upon  the  records  of  any  county  in  this  state 

3  in  the  manner  provided  in  section  2939,  upon  producing  and 

4  recording  in  the  office  of  the  county  recorder  of  the  county  in 

5  which  such  mortgage  is  recorded,  a  duly  certified  and  authenti- 

6  cated  copy  of  their  letters  testamentary  or  of  administration, 

32— cc 
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» 

7  and  which  certificate  shall  also  recite  that  said  letters  have  not 

8  been  revoked. 

Mortgage,  discharge  of,  how  recorded. 

Sec.  2940.     A   certificate  of   the  discharge  of   a  mortgage, 

2  and  the  proof  or  acknowledgment  thereof,  must  be  recorded  at 

3  length,  and  a  reference  made  in  the  record  to  the  book  and 

4  page  where  the  mortgage  is  recorded,  and  in  the  minute  of  the 

5  discharge  made  upon  the  record  of  the  mortgage  to  the  book 

6  and  page  where  the  discharge  is  recorded. 

Mortgagee,  duty  of,  on  receiving  satisfaction  of  claim ;  penalty  for  failure  to 
execute  discharge. 

Sec.  2941.     When   any  mortgagee  has   been   satisfied,   the 

2  .  mortgagee,  or  his  assignee,  must  immediately,  on  demand  of  the 

3  mortgagor,  execute,  acknowledge,  and  deliver  to  him  a  certifi- 

4  cate  of  the  discharge  thereof,  so  as  to  entitle  it  to  be  recorded, 

5  or  he  must  enter  satisfaction,   or  cause  satisfaction  of  such 

6  mortgagee  to  be  entered  of  record,  and  any  mortgagee,  or  assignee 

7  of  such  mortgagee,  who  refuses  to  execute,  acknowledge,  and 
'8  deliver  to  the  mortgagor  the  certificate  of  discharge,  or  to  enter 

9  satisfaction  or  cause  satisfaction  of  the  mortgage  to  be  entered, 

10  as  provided  in  this  chapter,  is  liable  to  the  mortgagor,  or  his 

11  grantee  or  heirs,  for  all  damages  which  he  or  they  may  sustain 

12  by  reason  of  such  refusal,  and  shall  also- forfeit  to  him  or  them 

13  the  sum  of  one  hundred  dollars. 

Contracts  of  bottomry  or  respondentia  not  affected  by  the  provisions  of  this 
chapter. 

Sec.  2942.     Contracts  of  bottomry  or  respondentia,  although 

2  in  the  nature  of  mortgage^,  are  not  affected  by  any  of  the 

3  provisions  of  this  chapter. 

•     ARTICLE  II. 

MORTGAGB  OP  REAL  PROPERTY. 

Section  2947.    What  real  property  subject  to. 
2948.    Same;  form  of. 
2950.    Defeasance,  to  affect  grant  absolute  on  its  face,  must  be 

recorded. 
2952.    Mortgages,  how  executed  and  recorded.    Effect  of. 

What  real  property  subject  to. 

Sec.  2947.     Any  interest  in  real  property  which  is  capable 
2     of  being  transferred  may  be  mortgaged. 

Same;  form  of. 

Sec.  2948.    A  mortgage  of  real  property  may  be  made  in 
2    substantially  the  following  form: 
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3  "This  mortgage,  made  the day  of ,  in  the  year 

4    ,  by  A  B,  of ,  mlortgagor,  to  C  D,  of ^  mort- 

5  gagee,  witnesseth: 

6  "That  the  mortgagor  mortgages  to  the  mortgagee   (here 

7  describe  the  property),  as  security  for  the  payment  to  him  of 

8    dollars,  on  (or  before)  the day  of ,  in  the 

9  year ,  with  intereat  thereon  (or  as  security  for  the  pay- 

10    ment  of  an  obligation,  describing  it,  etc.).  A  B." 

m 

Sec.  2949.     Omitted. 

Coi£i£iS8ioNBBS*  NoTB  *.  The  preceding  section  was  repealed  by  an  act 
approved  March  30, 1874  (Amendments  1873-74,  282),  and  for  that  reason  the 
same  is  here  omitted. 

« 

Defeasance,  to  affect  grant  absolute  on  its  face,  must  be  recorded. 

Sec  2950.     When  a^  grant  of  real  propisrty  purports  to  be 

2  an  absolute  conveyance,  but  is  intended  to  be  defeasible  on  the 

3  performance  of  certain  conditions,  such  grant  is  not  defeated  or 

4  affected  as  against  any  person  other  than  the  grantee,  or  his 

5  heirs  or  devisees,  or  persons  having  actual  notice,  unless  an 

6  instrument  of  defeasance,  duly  executed  and   acknowledged, 

7  shall  have  been  recorded  in  the  office  of  the  county  recorder 

8  'of  the  county  where  the  property  is  situated. 

Sec  2951.     Omitted. 

CoMMissioNEBs'  NoTB :  By  an  act  approved  March  30, 1874  (Amendments 
1873-74, 262),  the  preceding  section  was  repealed,  and  for  that  reason  the  same 
was  here  omitted. 

Mortgages,  how  executed  and  recorded.    Effect  of. 

Sec  2952.     Mortgages  of  real  property  may  be  acknowledged 

2  or  proved,  certified,  and  recorded,  in  like  manner  and  with  like 

3  eifect  as  grants  of  real  property. 

ARTICLE  III. 

MORTGAGE  OF  PERSONAL    PROPERTY.    ' 

Section  2955.  What  subject  to. 

2956.  Same  ;  form  of. 

2957.  Same  ;  when  void. 

2958.  Same;  of  vessels,  void,  except  as  to  third  persons,  when. 

2959.  Same ;  where  to  be  recorded. 

2960.  Same ;  in  property  in  transit,  where  to  be  recorded. 

2961.  Same :  of  property  of  common  carrier,  where  to  be  recorded. 
2982.  Same;  effect  of,  when  recorded  in  different  places. 

2963.  Same;  how  executed  and  recorded.    Effect  of. 

2964.  Same;  certified  copy  of  may  be  recorded.    Effect  of. 

2965.  Same;  personal  property  exempt  from  operation  of,  when. 

2966.  Same;  mortgaged  property  disposed  of  as  a  pledge  by  mort- 

gagee, when. 

2967.  Same;  how  forecloMd. 
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Section  2968.    Same;  property  subject  to,  may  be  taken  under  attachment 

or  execution. 

2969.  Same;  before  taking  property  officer  must  pay  or  tender 

amount  due. 

2970.  Same;  proceeds  of  sale  applied,  how. 

2971.  Same;  certain  sections  not  to  apply  to  mortgage  on  certain 

ships. 

2972.  Same;  on  growing  crop,  continues  after  severance,  when. 

What  subject  to. 

Sec.  2955.     Mortgages  may  be  made  upon  the  following  per- 

2  sonal  property,  and  none  other: 

3  1.  Locomotives,  engines,  and  other  rolling  stock  of  a  railroad; 

4  2.  Steamboat  machinery,  the  machinery  used  by  machinists, 
6    foundrymen,  and  mechanics; 

6  3.  Steam  engines  and  boilers; 

7  4.  Mining  machinery; 

8  5.  Printing  presses  and  material; 

9  6.  Professional  libraries; 

10  7.  Instruments  of  surveyors,  physicians,  and  dentists; 

11  8.  Upholstery,  furniture,  and  household  goods; 

12  9.  Oil  paintings,  pictures,  and  works  of  art; 

13  10.  All  growing  crops,  including  grapes  and  fruit; 

14  11.  Vessels  of  more  than  five  tons  burden; 

15  12.  Instruments,  negatives',  furniture,  and  fixtures  of  a  photo- 

16  graph  gallery; 

17  13.  The  machinery,  casks,  pipes,  tubes,  and  utensils  used  in 

18  the  manufacture  or  storage  of  wine,  fruit  brandy,  fruit  syrups, 

19  or  sugar;  also,  wines,  fruit  brandy,  fruit  syrups,  or  sugar,  with 

20  the  cooperage  in  which  the  same  are  contained; 

21  14.  Pianos  and  organs; 

22  15.  Iron  and  steel  safes; 

23  16.  Neat  cattle,  horses,  mules,  swine,  sheep,  and  goats,  and 

24  the  increase  thereof; 

25  17.  Harvesters,  threshing'outfits,  hay  presses,  wagons,  farm- 
20    ing  implements,  and  the  equipments  of  a  livery  stable,  includ- 

27  ing  buggies,  carriages,  harness,  robes; 

28  18.  Abstract  systems,   books,   maps,   papers,  and   slips   of 

29  searchers  of  records; 

30  19.  Raisins  and  dried  fruits,  cured  or  in  process  of  being 

31  cured;  also,  all  boxes,  fruit  graders,  drying  trays,  and  fruit 

32  ladders. 

Same;  form  of. 

Sec.  2956.     A  mortgage  of  personal  property  may  be  made 

2  in  substantially  the  following  form: 

3  "  This  mortgage,  made  the day  of ,  in  the  year 


THE   REVISED   CIVIL  CODE.  501 

4     ,  by  A  B,  of ,  by  occupation  a ,  mortgagor,  , 

5  to  C  D,  of  ,  by  occupation  a  ,  mortgagee,  wit- 

6  nesseth : 

7  "That  the  mortgagor  mortgages  to   the  mortgagee    (here 

8  describe  the  property),  as  security  for  the  payment  to  him  of 

9     dollars,  on  (or  before)  the day  of ,  in  the 

10  year ,  with  interest  thereon  (or,  as  security  for  the  pay- 

11  ment  of  a  note  or  obligation,  describing  it,  etc.)  A  B.'* 

Same;  when  void. 

Sec.  2967.  A  mortgage  of  personal  property  is  void  as 
i     against  creditors  of  the  mortgagor  and  subsequent  purchasers 

3  and  incumbrancers  of  the  property  in  good  faith  and  for  value, 

4  unless: 

5  1.  It  is  accompanied   by   the   affidavit  of    all  the  parties 

6  thereto  that  it  is  made  in  good  faith  and  without  any  design  to 

7  hinder,  delay,  or  defraud  creditors; 

8  2.  It  is  acknowledged  or  proved,  certified  and  recorded,  in 

9  like  manner  as  grants  of  real  property. 

Same ;  of  vessels,  void,  except  as  to  third  persons,  when. 
Sec.  2958.     A  mortgage  of  any  vessel  or  part  of  any  vessel 
2     under  the  flag  of  the  United  States  is  void  as  against  any 
8     person   (other  than  the  mortgagor,  his  heirs,  and  devisee,  and 

4  persons   having    actual    notice  thereof),  unless  the  mortgage 

5  is  recorded  in  the  office  of  the  collector  of  customs  where  such 

6  vessel  is  registered  or  enrolled. 

Same  ;  when  to  be  recorded. 

Sec.  2959.  A  mortgage  of  personal  property  must  be 
2  recorded  in  the  office  of  the  county  recorder  of  the  county 
8     in   which  the  mortgagor  resides,  and  also  of  the  county  in 

4  which   the  property  mortgaged  is  situated,  or  if  the  property 

5  has  been  removed   to  another  county,  then  in  the  recorder's 

6  office  of  that  county. 

CoMMissioNBBs'  NoTB :  The  concluding  clause  in  this  section,  as  it  now 
stands  in  the  code,  viz.:  "br  to  which  it  may  be  removed,"  has  been  com- 
mented on  by  the  supreme  court  of  California  in  the  case  of  Fassett  vs.  Wise, 
reported  on  page  317  et  seq.,  Vol.  116,  California  Reports.  Justice  Temple,  in 
the  majority  opinion  (see  page  320),  construed  it  to  mean  "or  if  the  property 
has  been  removed  to  another  county,  then  in  the  recorder's  office  of  that 
county."    The  change  in  the- section  makes  it  conform  to  this  decision. 

Same ;  on  property  in  transit,  where  to  be  recorded. 

Sec.   2960.     For   the  purposes  of  this   article,  property  in 

2  transit  from  the  possession  of  the  mortgagee  to  the  county  of 

3  the  residence  of  the  mortgagor,  or  to  a  location  for  use,  is,  dur- 

4  ing  a  reasonable  time  for  such  transportation,  to  be  taken  as 
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5  situated  in  the  county  in  which  the  mortgagor  resides,  or  where 

6  it  IS  intended  to  be  used. 

Same ;  of  property  of  commoo  carrier,  where  to  be  recorded. 

Sec  2961.     For  a  like  purpose,  personal  property  used  in 

2  conducting  the  business  of  a  common  carrier  is  to  be  taken  as 

3  situated  in  the  county  in  which  the  principal  office  or  place  of 

4  business  of  the  carrier  is  located. 

Same ;  effect  of,  when  recorded  in  different  places. 

Sec.  2962.     A  single  mortgage  of  personal  property,  embrac- 

2  '  ing  several  things  of  such  character  or  so  situated  that  by  the 

3  provisions  of  this  article  separate  mortgages  upon  them  would 

4  be  required  to  be  recorded  in  different  places,  is  only  valid  in 

5  respect  to  the  things  as  to  which  it  is  duly  recorded. 

Same ;  how  executed  and  recorded.    Effect  of. 

Sec.  2963.     Except  as  it  is  otherwise  in  this  article  provided, 

2  mortgages  of    personal   property   may   be   acknowledged,   or 

3  proved,  certified,  and  recorded  in  like  manner  and  with  like 

4  effect  as  grants  of  real  property;  but  they  must  be  recorded  in 

5  books  kept  for  mortgages  of  personal  property  exclusively. 

Same ;  certified  copy  of,  may  be  recorded.    Effect  of. 

Sec.  2964.     A  certified  copy  of  a  mortgage  of  personal  prop- 

2  erty  once  recorded  may  be  recorded  in  any  other  county,  and 

3  when  so  recorded  the  record  thereof  has  the  same  force  and 

4  effect  as  though  it  was  of  the  original  mortgage. 

Same ;  personal  property  exempt  from  operation  of,  when. 

Sec.  2965.     When  personal  property  mortgaged  is  thereafter 

2  by  the  mortgagor  removed  from  the  county  in  which  it  is  situ- 

3  ated,   it  is,  except   as  between  the  parties  to   the  mortgage, 

4  exempted  from  the  operation  thereof,  unless  either: 

5  1.  The  mortgagee,  within  thirty  days  after  such  removal, 

6  causes  the  mortgage  to  be  recorded  in  the  county  to  which  the 

7  property  has  been  removed;  or, 

8  2.  The  mortgagee,  within  thirty  days  after  such  removal, 

9  takes  possession  of  the   property,  as   prescribed  in  the  next 
10     section. 

Same ;  mortgaged  property  disposed  of  as  a  pledge  by  mortgagee,  when. 
Sec.  2966.     If  the  mortgagor  voluntarily  removes  or  permits 

2  the  removal  of  the  mortgaged  property  from  the  county  in 

3  which  it  was  situated  at  the  time  it  was  mortgaged,  the  mort- 

4  gagee  may  take  possession  and  dispose  of  the  property  as  a 

5  pledge  for  the  payment  of  the  debt,  though  the  debt  is  not  due. 
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Same;  bow  foreclosed. 

Sec.  2967.     A  mortgagee  of  personal  property,  when  the  debt 

2  to  secure  which  the  mortgage  was  executed  becomes  due,  may 

3  foreclose  the  mortgagor's  right  of  redemption  by  a  sale  of  the 

4  property,  made  in  the  manner  and  upon  the  notice  prescribed 

5  by  the  title  on  pledge,  ox  by  proceedings  under  the  Code  of 

6  Civil  Procedure. 

Same;  property  subject  to,  may  be  taken  under  attachment  or  execution. 

Sec  2968.     Personal   property  mortgaged    may  be    taken 

2  under  attachment  or  execution  issued  at  the  suit  of  a  creditor 

3  of  the  mortgagor. 

Same;  before  taking  property  officer  must  pay  or  tender  amount  due. 

Sec.  2969.     Before  the  property  is  so  taken,  the  officer  must 

2  pay  or  tender  to  the  mortgagee  the  amount  of  the  mortgage 

3  debt  and  interest,  or  must  deposit  the  amount  thereof  with  the 

4  county  clerk  or  treasurer,  payable  to  the  order  of  the  mort- 

5  gagee. 

Same;  proceeds  of  sale  applied,  how.  • 

Sec.  2970.     When  the  property  thus  taken  is  sold  under 

2  process,  the  officer  must  apply  the  proceeds  of  the  sale  as 

3  follows: 

4  1.  To  the  repayment  of  the  sum  paid  to  the  mortgagee,  with 

5  interest  from  the  date  of  such  payment;  and, 

6  2.  The  balance,  if  any,  in  like  manner  as  the  proceeds  of 

7  sales  under  execution  are  applied  in  other  cases. 

Same;  certain  sections  not  to  apply  to  mortgage  on  certain  ships. 

Sec  2971.     Sections   2957,    2969,   2960,  2961,  2962,  2963, 

2  2964,  2965,  and  2966  do  not  apply  to  any  mortgage  of  a  ship 

3  under  the  flag  of  the  United  States. 

Same;  on  growing  crop,  continues  after  severance,  when. 

Sec  2972.     The  lien  of  a  mortgp-ge  on  a  growing  crop  con- 

2  tinues  on  the  crop  after  severance,  whether  remaining  in  its 

3  original  state,  or  converted  into  another  product,  so  long  as 

4  the  same  remains  on  the  land  of  the  mortgagor.     Such  lien 

5  also  continues  though  such  crop,  or  other  product  into  which 

6  it  may  have  been  converted,  is  tortiously  removed  from  the 

7  land  of  mortgagor. 

Commissioners'  Notb:  The  supreme  court,  in  Martin  vs.  Thompson,  63 
Cal.,  page  4,  Wilson  vs.  Prouty,  7  Id.,  page  196,  and  Bank  of  Woodland  vs. 
Duncan,  117  Id.,  page  416,  has  decided  that  a  "  tortious  removal "  does  not 
divest  the  mortgaged  crop  of  the  lien  provided  by  the  provisions  of  the  pres- 
ent section.  The  amendment  proposed  thereto  strictly  follows  the  construc- 
tion placed  upon  it. 
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CHAPTER    III. 

PLEDGE. 

Section  2986.  Pledge  defined. 

2987.  When  contract  deemed  a  pledge. 

2988.  Delivery  essential  to  validity  of  pledge. 

2989.  Increase  of  thing. 

2990.  Lienor  may  pledge  property  to  extent  of  his  lien. 

2991.  Real  owner  cannot  defeat  pledge  of  property  transferred. 

to  apparent  owner  for  the  purpose  of  pledge. 

2992.  Pledge-lender  defined. 

2993.  Pledge-holder  defined. 

2994.  When  pledge-lender  may  withdraw  property  pledged.. 

2995.  Obligations  of  pledge-holder 

2996.  Pledge-holder  must  enforce  rights  of  pledgee. 

2997.  Obligation  of  pledgee  and  pledge-holder  for  rewards 
.  2998.  Gratuitous  pledge-holder. 

2999.  Debtor's  misrepresentation  of  value  of  pledge. 

3000.  When  pledgee  may  sell. 

3001.  When  pledgee  must  demand  performance. 

3002.  Notice  of  sale  to  pledgor. 

3003.  Waiver  of  notice  of  sale. 

3004.  Waiver  of  demand. 

f    3006.  Sale  must  be  by  auction. 

8006.  Pledgee's  sale  of  securities. 

3007.  Sale  on  the  demand  of  the  pledgor. 

3008.  Surplus  to  be  paid  to  pledgor. 

3009.  Same. 

3010.  Pledgee's  purchase  of  property  pledged. 

3011.  Pledgee  may  foreclose  right  of  redemption. 

Pledge  defined. 

Sec.  2986.     Pledge  is  a  deposit  of  personal  property  by  way 
2    of  security  for  the  performance  of  another  act. 

When  contract  deemed  a  pledge. 

Sec.  2987.    Every    contract    by  which    the  possession    of 

2  personal   property  is   transferred,  as   security  only,  is  to  be 
8    deemed  a  pledge. 

* 

Delivery  essential  to  validity  of  pledge. 

Sec  2988.    The  lien  of  a  pledge  is  dependent  on  possession,. 

3  and  no  pledge  is  valid  until  the  property  pledged  is  delivered 
3    to  the  pledgee,  or  to  a  pledge-holder,  as  hereafter  prescribed. 

Increase  of  thing. 

Sec  2989.    The  increase    of   property  pledged  is  pledged 
3    with  the  property. 

Lienor  may  pledge  property  to  extent  of  his  lien. 

Sec  2990.     One  who  has  a  lien  upon  property  may  pledge 
2     it  to  the  extent  of  his  lien. 
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Real  owner  cannot  defeat  pledge  of  property  transferred  to  apparent  owner 
for  the  purpose  of  pledge. 

Sec.  2991.     One   who  has   allowed  another   to   assume  the 

2  apparent  ownership  of  property   for  the  purpose  of   making 

3  any  transfer  of  it,  cannot  set  up  his  own  title  to  defeat  a  pledge 
"k  4     of  the  property,  made  by  the  other  to  a  pledgee  who  received 

5  the  property  in  good  faith,  in  the  ordinary  course  of  business 

6  and  for  value. 

Pledge-lender  defined.  • 

Sec.  2992.     Property   may  be  pledged  as  security  for  the 

2  obligation  of  another  person  than  the  owner,  and  in  so  doing 

3  the  owner  has  all  the  rights  of  a  pledgor  for  himself,  except  as 

4  hereinafter  stated. 

Pledge-holder  defined. 
Sec.  2993.     A  pledgor  and  pledgee  may  agree  upon  a  third 

2  person  with  whom  to  deposit  the  property  pledged,  who,  if  he 

3  accepts  the  deposit,  is  called  a  pledge-holder. 

When  pledge-lender  may  withdraw  property  pledged. 

Sec.  2994.     One  who  pledges  property  as  security  for  the 

2  obligation  of  another  cannot  withdraw  the  property  pledged 

3  otherwise   than   as   a   pledgor  for   himself  might,   and  if  he 

4  receives  from  the  debtor  a  consideration  for  the  pledge  he  can- 

5  not  withdraw  it  without  his  consent. 

Obligations  of  pledge-holder. 

Sec.  2995.     A   pledge-holder  for    reward  cannot  exonerate 

2  himself  from  his  undertaking;  and  a  gratuitous  pledge-holder 

3  can  do  so  only  by  giving  reasonable  notice  to  the  pledgor  and 

4  pledgee  to  appoint  a  new  pledge-holder,  and  in  case  of  their 

5  failure  to  agree,  by  depositing  the  property  pledged  with  some 

6  impartial  person,  who  will  then  be  entitled  to  a  reasonable  com- 

7  pensation  for  his  care  of  the  same. 

Pledge-holder  must  enforce  rights  of  pledgee. 

« 

Sec.  2996.     A  pledge-holder  must  enforce  all  the  rights  of  the 
2     pledgee,  unless  authorized  by  him  to  waive  them. 

Obligation  of  pledgee  and  pledge-holder  for  reward.  ^ 

Sec  2997.     A  pledgee,  or  a  pledge-holder  for  reward,  assumes 
2     the  duties  and  liabilities  of  a  depositary  for  reward. 

Gratuitous  pledge-holder. 

Sec.  2998.     A  gratuitous  pledge-holder  assumes  the  duties 
2     and  liabilities  of  a  gratuitous  depositary. 
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Debtor's  misrepresentation  of  value  of  pledge. 

Sec.  2999.     Where  a  debtor  has  obtained  credit  or  an  exten- 

2  sion  of  time,  by  a  fraudulent  misrepresentation  of  the  value  of 

3  property  pledged  by  or  for  him,  the  creditor  may  demand  a 

4  further  pledge  to  correspond  with  the  value  represented;  and  in 

5  default  thereof  may  recover  his  debt  immediately,  though  it  b6 

6  not  actually  due. 

When  pledgee  may  sell. 
^      Sec»  3000.     When  performance  of  the  act  for  which  a  pledge 

2  is  given  is  due,  in  whole  or  in  part,  the  pledgee  may  collect 

3  what  is  due  to  him  by  a  sale  of  property  pledged,  subject  to 

4  the  rules  and  exceptions  hereinafter  prescribed. 

When  pledgee  must  demand  performance. 

Sec.  3001.     Before  property  pledged  can  be  soM,  and  after 

2  performance  of  the  act  for  which  it  is   security  is   due,  the 

3  pledgee  must  demand  performance  thereof  from  the  debtor,  if 

4  the  debtor  can  be  found. 

Notice  of  sale  to  pledgor. 

Sec  3002.     A  pledgee  must  give  actual  notice  to  the  pledgor 

2  of  the  time  and  place  at  which  the  property  pledged  will  be 

3  sold,  at  such  a  reasonable  time  before  the  sale  as  will  enable 

4  the  pledgor  to  attend. 

Waiver  of  notice  of  sale. 

Sec  3003.     Notice  of  sale  may  be  waived  by  a  pledgor  at 

2  any  time  ;  but  is  not  waived  by  a  mere  waiver  of  demand  of 

3  performance. 

Waiver  of  demand. 

Sec  3004.     A  debtor  or  pledgor  waives  a  demand  of  perform- 

2  ance  as  a  condition  precedent  to  a  sale  of  the  property  pledged, 

3  by  a  positive  refusal  to  perform,  after  performance  is  due ;  but 

4  cannot  waive  it  in  any  other  manner  except  by  contract. 

Sale  must  be  by  a;uction. 

Sec  3005.     The  sale  by  a  pledgee,  of  property  pledged,  must 

2  be  made  by  public  auction,  in  the 'manner  and  upon  the  notice 

3  to  the  public  usual  at  the  place  of  sale,  in  respect  to  auction 

4  sales  of  similar  property  ;  and  must  be  for  the  highest  obtain- 

5  able  price. 

Pledgee's  sale  of  securities. 

Sec  3006.     A   pledgee  cannot    sell  any   evidence  of   debt 

2  pledged  to  him,  except  the  obligations  of  governments,  states, 

3  or  corporations  j  but  he  may  collect  the  same  when  due. 
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Sale  on  the  demand  of  the  pledgor. 

Sec.  3007.     Whenever  property  pledged  can  be  sold  for  a 

2  price  sufficient  to  satisfy  the  claim  of  the  pledgee,  the  pledgor 

3  may  require  it  to  be  sold,  and  its  proceeds  to  be  applied  to  such   ^ 

4  satisfaction,  when  due. 

Surplus  to  he  paid  to  pledgor. 

Sec.  8008.     After  a    pledgee    has    lawfully  sold    property 

2  pledged,  or  otherwise  collected  its  proceeds,  he  may  deduct 

3  therefrom  the  amount  due  under  the  principal  obligation,  and 

4  the  necessary  expenses  of  sale  and  collection,  and  must  pay 

5  the  surplus  to  the  pledgor,  on  demand. 

Same. 

Sec  3009.     When  properly  pledged  is  sold  by  order  of  the 

2  pledgor  before  the  claim  of  the  pledgee  is  due,  the  latter  may 

3  retain  out  of  the  proceeds  all  that  can  possibly  become  due 

4  under  his  claim  until  it  becomes  due. 

Pledgee's  purchase  of  property  pledged. 

Sec  3010.     Whenever  property  pledged  is   sold  at  public 

2  auction,  in  the  manner  provided  by  section  3005,  the  pledgee 

3  or  pledge- holder  may  purchase  said  property  at  such  sale. 

Pledgee  may  foreclose  right  of  redemption. 

Sec  3011.     Instead  of  selling  property  pledged,  as  herein- 

2  before  provided,  a  pledgee  may  foreclose  the  right  of  redemption 

3  by  a  judicial  sale,  under  the  direction  of  a  competent  court ; 

4  and  in  that  case  may  be  authorized  by  the  court  to  purchase 

5  at  the  sale. 

CHAPTER  IV. 

BOTTOMRY. 

Section  3017.  Bottomry  defined. 

3018.  Owner  of  a  ship  may  hypothecate. 

3019.  When  master  may  hypothecate  ship. 

3020.  Same 

3021.  When  master  may  hypothecate  freightage. 

3022.  Rate  of  interest, 

3023.  Rights  of  lender,  when  no  necessity  for  bottomry  existed. 

3024.  Stipulation  for  personal  liability  void, 
3026.  When  money  loaned  is  to  be  repaid. 

3026.  When  bottomry  loan  becomes  due. 

3027.  Bottomry  lien,  how  lost. 

3028.  Preference  of  bottomry  lien  over  other  liens. 

3029.  Priority  of  bottomry  liens. 
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Bottomry  defined. 

Sec.  3017.  Bottomry  is  a  contract  by  which  a  ship  or  its 
2  freightage  is  hypothecated  as  security  for  a  loan,  which  is  to  be 
8  repaid  only  in  case  the  ship  survives  a  particular  risk,  voyage, 
4    or  period. 

Owner  of  a  ship  may  hypothecate. 

Sec.  3018.    The  owner  of  a  ship  may  hypothecate  it  or  its 

2  freightage,  upon  bottomry,  for  any  lawful  purpose,  and  at  any 

3  time  and  place. 

When  master  may  hypothecate  ship. 

Sec.  3019.     The  master  of  a  ship  may  hypothecate  it  upon 

2  bottomry  only  for  the  purpose  of  procuring  repairs  or  supplies 

3  which  are  necessary  for  accomplishing  the  objects  of  the'  voy- 

4  age,  or  for  securing  the  safety  of  the  ship. 

Same. 

Sec.  3020.    The  master  of  a  ship  can  hypothecate  it  upon 

2  bottomry  only  when  he  cannot  otherwise  relieve  the  necessities 

3  of  the  ship,  and  is  unable  to  reach  adequate  funds  of  the  owner, 

4  or  to  obtain  any  upon  the  personal  credit  of  the  owner,  and 

5  when  pre vious  •  communication  with  him  is  precluded  by  the 

6  urgent  necessity  of  the  case. 

When  master  may  hypothecate  freightage. 

Sec.  8021.     The  master  of  a  ship  may  hypothecate  freight- 

2  age  upon  bottomry,  under  the  same  circumstances  as  those  which 

3  authorize  an  hypothecation  of  the  ship  by  him. 

Kate  of  interest. 

Sec  3022.     Upon  a  contract  of  bottomry,  the  parties  may 

2  lawfully  stipulate  for  a  rate  of  interest  higher  than  that  allowed 

3  by  the  law  upon  other  contracts,  but  a  competent  court  may 

4  reduce  the  rate  stipulated  when  it  appears  unjustifiable  and 

5  exorbitant. 

Rights  of  lender,  when  no  necessity  for  bottomry  existed. 

Sec  8028.     A  lender  upon  a  contract  of  bottomry,  made  by 

2  the  master  of  a  ship,  as  such,  may  enforce  the  contract,  though 

3  the  circumstances  necessary  to  authorize  the  master  to  hypothe- 

4  cate  the  ship  did  not  in  fact  exist,  if,  after  due  diligence  and 

5  inquiry,  the  lender  had  reasonable  grounds  to  believe,  and  did 

6  in  good  faith  believe,  in  the  existence  of  such  circumstances. 

stipulation  for  personal  liability  void. 

Sec  3024.     A  stipulation  in  a  contract  of  bottomry,  impos- 

2  ing  any  liability  for  the  loan  independent  of   the  maritime 

3  risks,  is  void. 
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When  money  loaned  is  to  be  repaid. 

Sec.  3025.     In  case  of  a  total  loss  of  the  thing  hypothecated, 

'2     from  a  risk  to  which  the  loan  was  subject,  the  lender  upon 

8     bottomry  can  recover  nothing;  in  case  of  a  partial  loss,  he  can 

.4     recover  only  to  the  extent  of  the  net  value  to  the  owner  of  the 

5    part  saved. 

When  bottomry  loan  becomes  dne.. 

Sec.  3026.     Unless  it  is  otherwise  expressly  agreed,  a  bot- 

2  tomry  loan  becomes  due  immediately  upon  the  termination  of 

3  the  risk;  although  a  term  of  credit  is  specified  in  the  contract. 

Bottomry  lien,  how  lost. 

Sec.  3027.     A  bottomry  lien  is  independent  of  possession,' 

2  and  is  lost  by  omission  to  enforce  it  within  a  reasonable  time. 

Preference  of  bottomry  lien  over  other  liens. 

Sec.  3028.     A    bottomry  lien,  if  created  out  of  a  real   or 
•2     apparent  necessity,  in  good  faith,  is  preferred  to  every  other 

3  lien  or  claim  upon  the  same  thing,  excepting  only  a  lien  for 

4  seamen's  wages,  a  subsequent  lien  of  materialmen  for  supplies 

5  or  repairs  indispensable  to  the  safety  of  the  ship,  and  a  subse- 

6  quent  lien  for  salvage. 

Priority  of  bottomry  liens. 

Sec.  3029.     Of  two   or  more  bottomry  liens  on  the  same 

2  subject,  the  latter  in  date  has  preference,  if  created  out  of  neces- 

3  sity. 


CHAPTER   V. 

respondentia. 

Section  3036. 

Defined. 

3037. 

By  owner. 

3038. 

By  master. 

3039. 

Rate  of  interest. 

3040. 

Obligations  of  shipowner. 

Defined. 

Sec.  3036.     Respondentia  is  a  contract  by  which  a  cargo, 

2  or  some  part  thereof,  is  hypothecated  as  security  for  a  loan, 

3  the  repayment  of  which  is  dependent  on  maritime  risks. 

By  owner. 

Sec  3037.     The  owner  of  a  cargo  may  hypothecate  it  upon 

2  respondentia,  at  any  time  and  place,  and  for  any  lawful  pur- 

3  pose. 
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By  master. 

,    Sec.  3038.    The  master  of  a  ship  may  hypothecate  its  cargo 

2  upon  respondentia  only  in  a  case  in  which  he  would  be  author- 

3  ized  to  hypothecate  the  ship  and  freightage,  but  is  unable  to 

4  borrow  suflQcient  money  thereon  for  repairs  or  supplies  which 

5  are  necessary  for  the  successful  accomplishment  of  the  voyage ; 

6  and  he  cannot  do  so,  even  in  such  case,  if  there  is  no  reason- 

7  able  prospect  of  benefiting  the  cargo  thereby. 

Bate  of  interest. 

Sec.  3039.    The  provisions  of  sections  3022  to  3029  apply 
2    equally  to  loans  on  respondentia. 

Obligations  of  shipowner. 

Sec.  3040.    The  owner  of  a  ship  is  bound  to  repay  to  the 

2  owner  of  its  cargo  all  which  the  latter  is  compelled  to  pay 

3  under  a  contract  of  respondentia  made  by  the  master,  in  order 

4  to  discharge  its  lien. 

CHAPTER  VI.  • 

OTHER   LIEI^S.  \ 

Section  3046.  Lien  of  seller  of  real  property. 

3047.  When  transfer  of  contract  waives  lien. 

3048.  Extent  of  seller's  lien. 

3049.  Lien  of  seller  of  personal  property. 

3050.  Purchaser's  lien  on  real  property. 

3051.  Lien  for  service. 

3052.  Liens  on  personal  property. 

3053.  Lien  of  factor.  i 

3054.  Banker's  lien. 

3055.  Shipmaster's  lien. 

3056.  Seamen's  lien.  i 

3057.  Officers' lien.  i 

3058.  Judgment  lien. 

3059.  Mechanic's  lien. 

3060.  Lien  on  ships. 

Lien  of  seller  of  real  property. 

Sec.  3046.  One  who  sells  real  property  has  a  vendor's  lien 
2  thereon,  independent  of  possession,  for  so  much  of  the  price  as 
8  remains  unpaid  and  unsecured  otherwise  than  by  the  personal 
4    obligation  of  the  buyer^ 

When  transfer  of  contract  waives  lien. 

Sec.  3047.     Where  a  buyer  of   real  property  gives  to  the 

2  seller  a  written  contract  for  payment  of  all  or  part  of  the  price, 

3  an  absolute  transfer  of  such  contract  by  the  seller  waives  his 

4  lien  to  the  extent  of  the  sum  payable  under  the  contract;  but 
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5  a  transfer  of  such  contract  in  trust  to  pay  debts,  and  return 

6  the  surplus,  is  not  a  waiver  of  the  lien. 

Extent  of  seller's  lien. 

Sec.  3048.    The  liens  defined  in  sections  3046  and  3050  are 

2  valid  against  every  one  claiming  under  the  debtor,  except  a 

3  purchaser  or  incumbrancer  in  good  faith  an4  for  value. 

Lien  of  seller  of  personal  property. 

Sec.  3049.     One  who  sells  personal  property  has  a  special 

2  lien  Jbhereon,  dependent  on  possession,  for  its  price,  if  it  is  in 

3  his  possession  when  the  price  becomes  payable,  and  may  enforce 

4  his  lien  in  like  manner  as  if  the  property  was  pledged  to  him 

5  for  the  price. 

Purchaser's  lien  on  real  property. 

Sec  3050.     One  who  pays  to  the  owner  any  part  of  the  price 

2  of  real  property,  under  an  agreement  for  the  sale  thereof,  has 

3  a  special  lien  upon  the  property,  independent  of  possession,  for 

4  such  part  of  the  amount  paid  as  he  may  be  entitled  to  recover 

5  back,  in  case  of  a  failure  of  consideration. 

Lien  for  service. 

Sec.  3051.     Every  person  who,  while  lawfully  in  possession 

2  of  any  article  of  personal  property,  renders  any  service  to  the 

3  owner  thereof  by  labor  or  skill  employed  for  the  protection, 

4  improvement,  safe-keeping,  or  carriage  thereof,  has  a  special 

5  lien  thereon,  dependent  on  possession,  for  the  compensation,  if 

6  any,  which  is  due  to  him  from  the  owner   for  such  service. 

7  And  livery  or  boarding  or  feed  stable  proprietors  and  persons 

8  pasturing  horses  or  stock  at  the  request  of  the  owner,  or  some 

9  one  having  authority  from  him,  have  a  lien  dependent  on  pos- 

10  session  for  their  compensation  in  caring  for,  boarding,  feeding, 

11  or  pasturing  such  horses  or  stock. 

•  Commissioners'  Notb:  The  words  "at  the  request  of  the  owner,  or  some 
one  having  authority  from  him,"  were  inserted  in  the  above  section.  This 
amendment  explains  itself,  and  is  deemed  fair,  and  just  to  all  parties 
interested. 

Liens  on  personal  property. 

Sec.  3052.     A   person  who  makes,   alters,   or   repairs  any 

2  article  of  personal  property,  at  the  request  of  the  owner  or 

3  legal  possessor  of  the  property,  or  while  lawfully  in  possession 

4  thereof  renders  any  service  to  the  owner  thereof,  by  labor  or 

5  skill  necessarily  employed  for  the  protection,  safe-keeping,  or 

6  carriage  thereof,  has  a  lien  upon  the  same,  dependent  upon 

7  possession,    for  his    reasonable  charges  for  work  done  and 
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8  materials  furnished^  and  may  retain  possession  of  the  same 

9  until  the  charges  are  paid.     If  not  paid  within  two  months 

10  after  the  work  is  done  or  services  rendered,  the  person  may 

11  proceed  to  sell  the  property,  or  so  much  thereof  as  may  be 

12  .necessary  to  satisfy  his  demand,  at  public  auction,  by  giving 

13  ten  days'  public  notice  of   the  sale   by  advertising  in  some 

14  newspaper  published  in  the  county  in  which  the  work  was  done; 

15  or,  if  there  be  no  newspaper  published  in  the  county,  then  by 

16  posting  up  notices  of  the  sale  in  three  of  the  most  public  places 

17  in  the  county  where  the  work  was  done  or  services  rendered, 

18  for  ten  days  previous  to  the  sale.     The  proceeds  of  the  sale 

19  must  be  applied  to  the  discharge  of  the  lien  and  the  cost  of 

20  keeping  and  selling  the  property;  the  remainder,  if  any,  must 

21  be  paid  over  to  the  owner  thereof. 

Commissioners'  Notb  :  The  proposed  amendment  to  this  section  consists 
in  extending  the  lien  therein  provided  to  any  person  who  renders  any  service 
by  labor,  skill,  or  materials  furnished,  and  employed  in  the  necessary  protec- 
tion, safe-keeping,  or  carriage  thereof,  while  in  legal  possession  of  such, 
property,  for  his  reasonable  charges  for  such  work  done  or  materials  fur- 
nished. 

Lien  of  factor. 

Sec.  3053.     A  factor  has  a  general  lien,  dependent  on  pos- 

2  session,  for  all  that  is  due  to  him  as  such,  upon  all  articles  of 

3  commercial  value  that  are  intrusted  to  him  by  the  same  prin- 

4  cipal. 

Banker's  lien. 

Sec.  3054.     A  banker  has  a  general  lien,  dependent  on  pos- 

2  session,  upon  all  property  in  his  hands  belonging  to  a  cus- 

3  tomer,  for  the  balance  due  to  him  from  such  customer  in  the 

4  course  of  the  business. 

Shipmaster's  lien. 

Sec  3055.     The  master  of  a  ship  has  a  general  lien,  inde- 

2  pendent    of  possession,   upon    the    ship   and    freightage,  for 

3  advances  necessarily  made  or  liabilities  necessarily  incurred  by 

4  him  for  the  benefit  of  the  ship,  but  has  no  lien  for  his  wages. 

Seamen's  lien. 

Sec.  3056.     The  mate  and  seamen  of  a  ship  have  a  general 

2  lien,  independent  of  possession,  upon  the  ship  and  freightage, 

3  for  their  wages,  which  is  superior  to  every  other  lien. 

Officer's  lien. 

Sec.  3057.     An  officer  who  levies  an  attachment  or  execution 

2  upon  personal  property  acquires  a  special  lien,  dependent  on 

3  possession,  upon  such  property,  which  authorizes  him  to  hold 
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4  it  until  the  process  is  discharged  or  satisfied,  or  a  judicial  sale 

5  of  the  property  is  had. 

Judgment  lien. 

Sec  3058.    The  lien  of  a  judgment  is  regulated  by  the  Code 
2    of  Civil  Procedure. 

Mechanic's  lien. 

Sec.  3059.    The  liens  of  mechanics  for  materials  and  services 

2  upon  real  property;   of  employes  of  corporations;  of  loggers 

3  and  laborers  engaged  in  logging  camps;  of  persons  employed 

4  as  laborers  on  threshing  machines,  and  of  owners,  or  persons 

5  in  charge  of  stallions,  jacks,  and  bulls,  are  regulated  by  the 

6  Code  of  Civil  Procedure. 

Commissioners'  Notb  ;  The  liens  referred  to  in  the  section  as  proposed, 
except  the  class  first  mentioned,  are  now  found  in  the  statutes.  It  has  not 
been  deemed  suitable  to  incorporate  them  in  this  code,  as  they  contain 
matter  the  proper  place  for  which  is  in  the  Code  of  Civil  Procedure,  where 
they  will  be  found  under  proper  headings. 

Lien  on  ships. 

Sec.  3060.     Debts  amounting  to  at  least  fifty  dollars,  con- 

2  tracted  for  the  benefit  of  ships,  are  liens  in  the  cases  provided 

3  by  the  Code  of  Civil  Procedure. 

CHAPTER  VII. 

STOPPAGE    IN   TRANSIT. 

Section  3076.  When  consignor  may  stop  goods. 

3077.  What  is  insolvency  of  consignee. 

3078.  Transit,  when  ended. 

3079.  Stoppage,  how  effected. 

3080.  Effect  of  stoppage. 

When  consignor  may  stop  goods. 

Sec.  3076.     A  seller  or  consignor  of  property,  whose  claim 

2  for  its  price  or  proceeds  has  not  been  extinguished,  may,  upon 

3  the  insolvency  of  the  buyer  or  consignee  becoming  known  to 

4  him  after  parting   with  the  property,   stop   it  while   on   its 

5  transit  to   the  buyer   or    consignee,   and   resume    possession 

6  thereof. 

What  is  insolvency  of  consignee. 

Sec  3077.     A  person  is  insolvent,  within  the  meaning  of 

2  the  last  section,  when  he  ceases  to  pay  his  debts  in  the  man- 

3  ner  usual  with  persons  of  his  business,  or  when  he  declares 

4  his  inability  or  unwillingness  to  do  so. 
•  33— cc 
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Transit,  when  ended. 

Sec.  3078.     The  transit  of  property  is   at  an  end  when  it 

2  comes  into  the  possession  of  the  consignee,  or  into  that  of  his 

3  agent,  unless  such  agent  is  employed  merely  to  forward  the 

4  property  to  the  consignee. 

Stoppage,  how  effected.  ^ 

Sec  3079.     Stoppage  in  transit  can  be  effected  only   by 

2  notice  to  the  carrier  or  deposita-ry  of  the  property,  or  by  taking 

3  actual  possession  thereof. 

Effect  of  stoppage. 

Sec.  3080.     Stoppage  in  transit  does  not,  of  itself,  rescind  a 
2    sale,  but  is  a  means  of  enforcing  the  lien  of  the  seller. 


TITLE  XT. 

NEGOTIABLE   INSTRUMENTS. 

Chapter  I.   Negotiable  Instruments  in  General.  [3086-3165.] 

II.  Bills  of  Exchange.  ['3171-3238.] 

III.  Promissory  Notes.  [3244-3248.] 

IV.  Checks.  [3254-3255.] 

V.  Bank  Notes  and  Certificates  of  Deposit.  [3261- 

3262.] 

CHAPTER   I. 

negotiable  instruments  in  general. 

Articli  I.  General  Definitions.  [3086-3095.] 

II.  Interpretation.  [3099-3104.] 

III.  Indorsement.  [3108-3125.] 

IV.  Presentment  for  Payment.  [3130-3137.] 
V.  Dishonor.  [3141-3151.] 

VI.  Excuse  of  Presentment  and  Notice.  [3155-3160.] 
VII.    Extinction.  [3164-3165.] 

ARTICLE  I. 

GENERAL   DEFINITIONS. 

Section  3086.  To  what  instruments  this  title  is  applicable. 

3087.  Negotiable  instrument  defined. 

3088.  Must  be  for  unconditional  payment  of  money. 

3089.  Payee  defined. 

3090.  Instrument  may  be  in  alternative. 

3091.  Date  not  necessary. 

3092.  May  contain  a  pledge. 

3093.  What  it  must  not  contain. 

3094.  Date  may  be  inserted  by  maker. 

3095.  Different  classes  of  negotiable  instruments. 
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To  what  instroments  this  title  is  applicable. 

Sec.  3086.     The  provisions  of  this  title  apply  only  to  nego- 
2     tiable  instruments,  as  defined  in  this  article. 

Negotiable  instrument  defined. 

Sec.  3087.     A  negotiable  instrument  is  a  written  promise  or 

2  request  for  the  payment  of  a  certain  sum  of  money  to  order 

3  or  bearer,  in  conformity  to  the  provisions  of  this  article. 

Must  be  for  unconditional  payment  of  money. 

Sec.  3088.     A  negotiable  instrument  must  be  made  payable 

2  in  money  only,  and  without  any  condition  not  certain  of  ful- 

3  fillment. 

Payee  defined. 

Sec.  3089.    The  person  to  whose  order  a  negotiable  instru- 

2  ment  is  made  payable  must  be  ascertainable  at  the  time  the 

3  instrument  is  made. 

Instrument  may  be  in  alternative. 

Sec.  3090.     A  negotiable  instrument  may  give  to  the  payee 

2  an  option  between  the  payment  of  the  sum  specified  therein 

3  and  the  performance  of  another  act;  but  as  to  the  latter,  the 

4  instrument  is  not  within  the  provisions  of  this  title. 

Date  not  necessary. 

Sec  3091.     A  negotiable  instrument  may  be  with  or  without 

2  date,  and  with  or  without  designation  of  the  tiifie  or  place  of 

3  payment. 

May  contain  a  pledge. 

Sec.  3092.     A  negotiable  instrument  may  contain  a  pledge 
2     of  collateral  security,  with  authority  to  dispose  thereof. 

What  it  must  not  contain. 

Sec.  3093.     A  negotiable  instrument  must  not  contain  any 
2     other  contract  than  such  as  is  specified  in  this  article. 

Date  may  be  inserted  by  maker.  • 

Sec.  3094.     Any  date  may  be  inserted  by  the  maker  of  a 

2  negotiable  instrument,  whether  past,  present,  or  future,  and 

3  the  instrument  is  not  invalidated  by  his  death  or  incapacity  at 

4  the  time  of  the  nominal  date. 

Diffefrent  cla&ses  of  negotiable  instruments. 

Sec.  3095.     There  are  six  classes  of  negotiable  instruments, 

2  namely: 

3  1.  Bills  of  exchange; 
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4  2.  Promissory  notes; 

6  3.  Bank  notes;  * 

6  4.  Checks; 

7  5.  Bonds; 

8  6.  Certificates  of  deposit. 

ARTICLE    II. 

INTBRPRBTATION  OF  NEaOTIABLB  INSTRUMBNTS. 

Section  3099.    Time  and  place  of  payment 

3100.  Place  of  payment  not  specified. 

3101.  Instruments  payable  to  a  person  or  his  order,  how    con- 

strued. 

3102.  Unindorsed  note,  when  negotiable. 

3103.  Fictitious  payee. 

3104.  Presumption  of  consideration. 

Time  and  place  of  payment. 

Sec.  3099.      A    negotiable     instrument     which    does     not 
2     specify  the  time  of  payment  is  payable  immediately. 

Place  of  payment  not  specified. 
Sec.  3100.     A  negotiable  instrument  which  does  not  specify 

2  a  place  of  payment  is  payable  at  the  residence  or  place  of 

3  business  of  the  maker,  or  wherever  he  may  be  found. 

Instruments  payable  to  a  person  or  his  order,  how  construed. 

Sec  3101.     An  instrument  otherwise  negotiable  in  form, 

2  payable  to  a  person  named,  but  with  the  words  added  **  or  to 

3  his  order,"  or  *^to  bearer,"  or  words  equivalent  thereto,  is  in  the 

4  former  case  payable  to  the  written  order  of  such  person,  and 

5  in  the  latter  case  payable  to  the  bearer. 

Unindorsed  note,  when*  negotiable. 

Sec  3102.     A  negotiable  instrument,  made  payable  to  the 

2  order  of  the  maker,  or  of  a  fictitious  person,  if  issued  by  the 

3  maker  for  a  valid  consideration,  without  indorsement,  has  the 

4  same  effect  against  him  and  all  other  persons  having  notice  of 

5  the  facts  as  if  payable  to  the  bearer. 

Fictitious  payee. 

Sec.  3103.     A  negotiable  instrument,  made  payable  to  the 
2     order  of  a  person  obviously  fictitious,  is  payable  to  the  bearer. 

Presumption  of  consideration. 

Sec  3104.     The  signature  of  every  drawer,  acceptor,  and 

2  indorser  of  a  negotiable  instrument  is  presumed  to  have  been 

3  made  for  a  valuable  consideration  before  the  maturity  of  the 

4  instrument,  and  in  the  ordinary  course  of  business. 
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ARTICLE    III. 

INDORSBMBNT. 

Section  3108.  Indorsement  defined.  • 

3109.  Agreement  to  indorse. 

3110.  When  may  be  made  on  separate  paper. 

3111.  Kinds  of  indorsement. 

3112.  General  indorsement  defined. 

3113.  Special  indorsement  defined. 

3114.  General  indorsement,  how  made  special. 
3116.  Destruction  of  negotiability  by  indorser. 

3116.  Implied  warranty  of  indorser. 

3117.  Indorser,  when  liable  to  payee.  • 

3118.  Indorsement  without  recourse. 

3119.  Same. 

3120.  Indorsee  privy  to  contract. 

3122.  Effect  of  want  of  consideration. 

3123.  Indorsee  in  due  course  defined. 

3124.  Eights  of  indorsee  in  due  course. 

3125.  Instrument  left  blank. 

Indorsement  defined. 

Sec.  3108.     One  who  writes  his  name  upon  a  negotiable  in- 

2  strument,  otherwise  than  as  a  maker  or  acceptor,  and  delivers 

3  it  with  his  name  thereon,  to  another  person,  is  called  an  in- 

4  dorser,  and  his  act  is  called  indorsement. 

Agreement  to  indorse. 

Sec.  3109.     One  who  agrees  to  indorse  a  negotiable  instru- 

3  ment  is  bound  to  write  his  signature  upon  the  back  of  the 

4  instrument,  if  there  is  sufficient  space  thereon  for  that  purpose. 

When  may  be  made  on  separate  paper. 
Sec  3110.     When  there  is  not  room  for  a  signature  upon 

2  the  back  of  a  negotiable  instrument,  a  signature  equivalent  to 

3  an  indorsement  thereof  may  be  made  upon  a  paper  annexed 

4  thereto. 

Kinds  of  indorsement. 

Sec  3111.    An  indorsement  may  be  general  or  special. 

General  indorsement  defined. 

Sec  3112.     A   general  indorsement    is  one  by  which   no 
2     indorsee  is  named. 

Special  indorsement  defined. 

Sec  3113.    A  special  indorsement  specifies  the  indorsee. 

General  indorsement,  how  made  special. 

Sec  3114.     A   negotiable    instrument    bearing    a    general 

2  indorsement  cannot  be  afterwards  specially  indorsed;  but  any 

3  lawful  holder  may  turn  a  general  indorsement  into  a  special 
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4  one,  by  writing  above  it  a  direction  for  payment  to  a  particular 

5  person. 

Destruction  of  negotiability  by  indorser. 

Sec.  3115.     A  special  indorsement  may,  by  express  words 

2  for  that  purpose,  but  not  otherwise,  be  so  made  as  to  render 

3  the  instrument  not  negotiable. 

Implied  warranty  of  indorser. 

Sec.  3116.     Every  indorser  of  a  negotiable  instrument,  unless 

2  his  indorsement  is  qualified,  warrants   to   every  subsequent 

3  holder  thereof,  who  is  not  liable  thereon  to  him : 

4  1.  That  it  is  in  all  respects  what  it  purports  to  be;  ^ 
5~        2.  That  he  has  a  good  title  to  it; 

6  3.  That  the  signatures  of  all  prior  parties  are  binding  upon 

7  them; 

8  4.  That  if  the  instrument  is  dishonored,  the  indorser  will, 

9  upon  notice  thereof  duly  given  to  him,  or  without  notice,  where 

10  it  is  excused  by  law,  pay  the  same  with  interest,  unless  exon- 

11  erated  under  the  provisions  of  sections  3189,  3213,  3248,  or  3255. 

Indorser,  when  liable  to  payee. 

Sec  3117.     One  who  indorses  a  negotiable  instrument  before 

2  it  is  delivered  to  the  payee  is  liable  to  the  payee  thereon,  as  an 

3  indorser. 

Indorsement  without  recourse. 

Sec  3118.     An  indorser  may  qualify  his  indorsement  with 

2  the  words  "without  recourse,"  or  equivalent  words;  and  upon 

3  such  indorsement,  he  is  responsible  only  to  the  same  extent  as 

4  in  the  case  of  a  transfer  without  indorsement. 

Same. 

Sec  3119.     Except  as  otherwise  prescribed  by  the  last  sec- 

2  tion,  an  indorsement,  without  recourse,  has  the  same  effect  as 

3  any  other  indorsement. 

Indorsee  privy  to  contract. 

Sec  3120.     An  indorsee  of  a  negotiable  instrument  has  the 

2  same  rights  against  every  prior  party  thereto  that  he  would 

3  have  had  if  the  contract  had  been  made  directly  between  them 

4  in  the  first  instance. 

Sec  3121.     Omitted, 

Commissioners'  Notb  :    By  an  act  approved  July  1, 1874  (Stats.  1875-74, 263), 
section  3121  was  repealed,  and  for  that  reason  the  same  has  been  here  omitted. 
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Effect  of  want  of  consideration. 

Sec.  3122.     The  want  of  consideration  for  the  undertaking 

2  of  a  maker,  acceptor,  or  indorser  of  a  negotiable  instrument 

3  does  not  exonerate  him  from  liability  thereon  to  an  indorsee  in 

4  good  faith  for  a  consideration. 

Indorsee  in  doe  course  defined. 

Sec.  3123.     An  indorsee  in  due  course  is  one  who,  in  good 

2  faith,  in  the  ordinary  course  of  business,  and  for  value,  before 

3  its  apparent  maturity  or  presumptive  dishonor,  and  without 

4  knowledge  of  its  actual  dishonor,  acquires  a  negotiable  instru- 

5  ment  duly  indorsed  to  him,  or  indorsed  generally,  or  payable 

6  to  the  bearer. 

Rights  of  indorsee  in  due  course. 

Sec.  3124.     An  indorsee  of  a  negotiable  instrument  in  due 

2  course  acquires  an  absolute  title  thereto,  so  that  it  is  valid  irn 

3  his  hands,  notwithstanding  any  provision  of  law  making  it 

4  generally  void  or  voidable,  and  notwithstanding  any  defect  in 

5  the  title  of  the  person  from  whom  he  acquired  it. 

Instrument  left  blank. 

Sec.  3125.     One  who  makes  himself  a  party  to  an  instrument 

2  intended  to  be  negotiable,  but  which  is  left  wholly  or  partly  in 

3  blank  for  the  purpose  of  filling  afterward,  is  liable  upon  the 

4  instrument  to  an  indorsee  thereof  in  due  course,  in  whatever 

5  manner  and  at  whatever  time  it  may  be  filled,  so  long  as  it 

6  remains  negotiable  in  form. 

ARTICLE  IV. 

PRESENTMENT  FOR  PAYMENT. 

Section  3130.  Effect  of  want  of  demand  on  principal  debtor. 

3131.  Presentment,  how  made. 

3132.  Apparent  maturity  defined. 

3133.  Presumptive  dishonor  of  bill  payable  after  sight. 

3134.  Apparent  maturity  of  bill  payable  at  sight. 

3135.  Apparent  maturity  of  note. 

3136.  Same. 

3137.  Surrender  of  instrument,  when  a  condition  of  payment. 

Effect  of  want  of  demand  on  principal  debtor. 

Sec.  3130.     It  is  not  necessary  to  make  a  demand  of  pay- 

2  ment  upon  the  principal  debtor  in  a  negotiable  instrument  in 

3  order  to  charge  him;  but  if  the  instrument  is  by  its  terms  pay- 

4  able  at  a  specified  place,  and  he  is  able  and  willing  to  pay  it 

5  there  at  maturity,  such  ability  and  willingness  are  equivalent 

6  to  an  ofier  of  payment  upon  his  part. 
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Presentment,  how  made. 

Sec.  3131.     Presentment  of  a  negotiable  instrument  for  pay- 

2  ment,  when  necessary,  must  be  made  as  follows,  as  nearly  as 

3  by  reasonable  diligeiicejit  is  practicable: 

4  1.  The  instrument  must  be  presented  by  the  holder. 

5  2.  The  instrument  must  be  presented  to  the  principal  debtor, 

6  if  he  can  be  found  at  the  place  where  presentment  should  be 

7  •  made;  and  if  not,  then  it  must  be  presented  to  some  other  per- 

8  son  having  charge  thereof,  or  employed  therein,  if  one  can  be 

9  found  there; 

10  3.  An  instrument  which  specifies  a  place  for  its  payment 

11  must   be  presented  there;  and  if  the  place  specified  includes 

12  more  than  one  house,  then  at  the  place  of  residence,  or  business, 

13  of  the  principal  debtor,  if  it  can  be  found  therein; 

14  4.  An  instrument  which  does  not  specify  a  place  for  its  pay- 

15  ment  must  be  presented  at  the  place  of  residence,  or  business, 

16  of  the  principal  debtor,  or  wherever  he  miay  be  found,  at  the 

17  option  of  the  presenter; 

18  5.  The  instrument  must  be  presented  upon  the  day  of  its 

19  maturity,  or,  if  it  be  payable  on  demand,  it  may  be  presented 

20  upon  any  day.     It  must  be  presented  within  reasonable  hours; 

21  and  if  it  be  payable  at  a  banking  house,  within  the  usual 

22  banking  hours  of  the  vicinity,  but,  by  the  consent  of  thfe  person 

23  to  whom  it  should  be  presented,  it  may  be  presented  at  any  hour 

24  of  the  day; 

25  6.  If  the  principal  debtor  have  no  place  of  business,  or  if  his 

26  place  of  business,  or  residence,  cannot,  with  reasonj,ble  dili- 

27  gence,  be  ascertained,  presentment  for  payment  is  excused. 

Apparent  maturity  defined. 

Sec.  3132.     The  apparent  maturity  of  a  negotiable  instru- 

2  ment,  payable  at  a  particular  time,  is  the  day  on  which,  by  its 

3  terms,  it  becomes  due,  or,  when  that  is  a  holiday,  the  next  busi- 

4  ness  day. 

Presumptive  dishonor  of  bill  payable  after  sight. 

Sec  3133.     A  bill  of  exchange,  payable  at  a  certain  time 

2  after  sight,  which  is  not  accepted  within  ten  days  after  its  date, 

3  in  addition  to  the  time  which  would  suffice,  with  ordinary  dili- 

4  gence,  to  forward  it  for  acceptance,  is  presumed  to  have  been 

5  dishonored. 

Apparent  maturity  of  bill  payable  at  sight. 

Sec.  3134.     The  apparent  maturity  of  a  bill  of  exchange  pay- 
2     able  at  sight  or  on  demand,  is: 
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3  1.  If  it  bears  interest,  one  year  after  its  date; 

4  2.  If  it  does  not  bear  interest,  ten  days  after  its  date,  in  addi- 

5  tion  to  the  time  which  would  suffice,  with  ordinary  diligence,  to 

6  forward  it  for  acceptance. 

Apparent  maturity  of  note.  • 

Sec.  3135.    The  apparent  maturity  of  a  promissory  notepay- 

2  able  at  sight  or  on  demand,  is; 

3  1.  If  it  bears  interest,  one  year  after  its  date; 

4  2,  If  it  does  not  bear  interest,  six  months  after  its  date. 

Same. 

Sec.  313(5.     Where  a  promissory  note  is  payable  at  a  certain 

2  time  after  sight  or  demand,  such  time  is  to  be  added  to  the 

3  periods  mentioned  in  the  last  section. 

Surrender  of  instrument,  when  a  condition  of  payment. 

Sec.  3137.     A  party  to  a  negotiable  instrument  may  require, 

2  as  a  condition  concurrent  to  its  payment  by  him: 

3  1.  That  the  instrument  be  surrendered  to  him,  unless  it  is 

4  lost  or  destroyed,  or  the  holder  has  other  claims  upon  it;  or, 

5  2.  If  the  holder  has  a  right  to  retain  the  instrument  and 

6  does  retain  it,  then  that  a  receipt  for  the  amount  paid,  or  an 

7  exoneration  of  the  party  paying,  be  written  thereon;  or, 

8  3.  If  the  instrument  is   lost  or  destroyed,  then  that  the 

9  holder  give  to  him  a  bond,  executed  by  himself  and  two  suffi- 

10  cient   sureties,   to  indemnify   him   against  any  lawful  claim 

11  thereon. 

ARTICLE  V. 

DISHONOR  OF  NKGOTIABLE  INSTRUMENTS. 

Section  3141.  Dishonor  defined. 

3142.  Notice,  by  whom  given. 

3143.  Form  of  notice. 

3144.  Notice,  how  served. 

3145.  Notice,  how  served  after  indorser's  death. 

3146.  Notice  given  in  ignorance  of  death,  valid. 

3147.  Notice,  when  to  be  given. 

3148.  Notice,  when  to  be  mailed. 

3149.  Notice,  how  given  by  agent. 

3150.  Notice,  additional  time  for  by  indorser. 

3151.  Notice,  effect  of. 

Dishonor  defined. 

Sec.  3141.     A  negotiable  instrument  is  dishonored  when  it 

2  is  either  not  paid,  or  not  accepted,  according  to  its  tenor,  on 

3  presentment  for  that  purpose,  or  without  presentment,  where 

4  that  is  excused. 
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Notice,  by  whom  given. 

Sec.  3142.     Notice  of  the  dishonor  of  a  negotiable,  instru- 

2  ment  may  be  given : 

3  1.  By  a  holder  thereof; 

4  2.  By  any  party  to  the  instrument  who  might  be  compelled 

5  to  pay  it  to  the  holder,  and  who  would,  upon  taking  it  up, 

6  have  a  right  to  reimbursement  from  the  party  to  whom  the 

7  notice  is  given. 

Form  of  notice. 

Sec.  3143.     A  notice  of  dishonor  may  be  given  in  any  form 

2  which  describes  the  instrument  with  reasonable  certainty,  and 

3  substantially  informs  the  party  receiving  it  that  the  instru- 

4  ment  has  been  dishonored. 

Notice,  how  served. 

Sec.  3144.     A  notice  of  dishonor  may  be  given: 

2  1.  By  delivering  it  to  the  party  to  be  charged,  personally  at 

3  any  place; 

4  2.  By  delivering  it  to  some  person  of  discretion  at  the  place 

5  of  residence  or  business  of  such  party,  apparently  acting  for 

6  him; 

7  3.  By  properly  folding  the  notice,  directing  it  to  the  party 

8  to  be  charged,  at  his  place  of  residence,  according  to  the  best 

9  information   that  the   person   giving  the  notice  can   obtain, 

10  depositing  it  in  the  post  office  most  conveniently  accessible  from 

11  the  place  where  the  presentment  was  made  and  paying  the 

12  postage  thereon. 

Notice,  how  served  after  indorser's  death. 

Sec.  3145.     In  case  of  the  death  of  a  party  to  whom  notice 

2  of  dishonor   should  otherwise  be  given,  the  notice  must   be 

3  given  to  one  pf  his  personal  representatives;  or,  if  there  are 

4  none,  then  to  any  member  of  his  family  who  resided  with  him 

5  at  his  death;  or,  if  there  is  none,  then  it  must  be  mailed  to  his 

6  last  place  of  residence,  as  prescribed  by  subdivision  three  of 

7  the  last  section. 

Notice  given  in  ignorance  of  death,  valid. 

Sec.  3146.     A   notice  of  dishonor  sent  to  a   party  after  his 
2     death,  but  in  ignorance  thereof,  and  in  good  faith,  is  valid. 

Notice,  when  to  be-  given. 

Sec.  3147.     Notice  of  dishonor,  when  given  by  the  holder  of 

2  an  instrument  or  his  agent,  otherwise  than  by  mail,  must  be 

3  given  on   the  day  of  dishonor,   or  on   the   next  business  day 

4  thereafter. 
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Notice,  when  to  be  mailed. 

Sec.  3148.     When   notice  of  dishonor   is  given  by  mail,  it 

2  must  be  deposited  in  the  post  office  in  time  for  the  first  mail 

3  which  closes  after  noon  of  the  first  business  day  succeeding  the 

4  dishonor,  and  which  leaves  the  place  where  the  instrument 

5  was  dishonored,  for  the  place  to  which  the  notice  should  be 

6  sent. 

Notice,  how  given  by  agent. 

Sec.  3149.     When  the  holder  of  a  negotiable  instrument,  at 

2  the  time  of  its  dishonor,  is  a  mere  agent  for  the  owner,  it  is  suf- 

3  ficient  fo  him  to  give  notice  to  his  principal  in  the  same  man- 

4  ner  as  to  an  indorser,  and  his  principal  may  give  notice  to  any 

5  other  party  to  be  charged,  as  if  he  were  himself  an  indorser. 

6  And  if  an  agent  of  the  owner  employs  a  sub-agent,  it  is  suf- 

7  ficient  for  each  successive  agent  or  sub-agent  to  give  notice  in 

8  like  manner  to  his  own  principal. 

Notice,  additional  time  for,  by  indorser. 

Sec.  3150.     Every  party  to  a  negotiable  instrument,  receiv- 

2  ing  notice  of  its  dishonor,  has  the  like  time  thereafter  to  give 

3  similar  notice  to  prior  parties  as  the  original  holder  had  after 

4  its  dishonor.     But  this  additional  time  is  available  only  to  the 

5  particular  party  entitled  thereto. 

Notice,  effect  of. 

Sec  3151.     A  notice  of  the  dishonor  of  a  negotiable  instru- 

2  ment,  if  valid  in  favor  of  the  party  giving  it,  inures  to  the  ben- 

3  efit  of  all  other   parties  thereto  whose  right  to  give  the  like 

4  notice  has  not  then  been  lost. 

ARTICLE  VI. 

EXCUSE  OF  PRESENTMENT  AND  NOTICE. 

Section  3155.  Notice  of  dishonor,  when  excused. 

3156.  Presentment  and  notice,  when  excused. 

3157.  Same. 

3158.  Delay,  when  excused. 

3159.  Waiver  of. 

3160.  Waiver  of  protest,  effect  of. 

Notice  of  dishonor,  when  excused. 

Sec  3155.     Notice  of  dishonor  is  excused: 

2  1.  When  the  party  by  whom  it  should  be  given  cannot,  with 

3  reasonable  diligence,  ascertain  either  the  place  of  residence  or 

4  business  of  the  party  to  be  charged; 

5  2.  When  there  is  no  post  office  ^communication  between  the 

6  town  of  the  party  by  whom  the  notice  should  be  given  and  the 
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7  town  in  which  the  place  of  residence  or  business  of  the  party 

8  to  be  charged  is  situated; 

9  3.  When  the  party  to  be  charged  is  the  same  person  who 

10  dishonors  the  instrument; 

11  4.  When  the  notice  is  waived  by  the  party  entitled  thereto. 

Presentment  and  notice,  when  excused. 

Sec.  3156.     Presentment  and  notice  are  excused  as  to  any 

2  party  to    a   negotiable    instrument  who  informs  the  holder, 

3  within  ten  days  before  its  maturity,  that  it  will  be  dishonored. 

Same. 

Sec  3157.    If,  before  or  after  the  maturity  of  an  instru- 

2  ment,  an  indorser  has  received  full  security  for  the  amount 

3  thereof,  or  the  maker  has  assigned  all  his  estate  to  him  as 

4  such  security,  presentment  and  notice  to  him  are  excused. 

Delay,  when  excused. 

Sec.  3158.    Delay  in  presentment,  or  in  giving  notice  of 

2  dishonor,  is  excused  when  caused  by  circumstances  which  the 

3  party  delaying  could  not  have  avoided  by  the  exercise  of  reas- 

4  enable  care  and  diligence. 

Waiver  of. 

Sec  3159.    A  waiver  of  presentment  waives  notice  of  dis- 

2  honor  also,  unless  the  contrary  is  expressly  stipulated;  but  a 

3  waiver  of  notice  does  not  waive  presentment.       ' 

Waiver  of  protest,  effect  of. 

Sec.  3160.    A  waiver  of  protest  on  any  negotiable  instru- 

2  ment  other  than  a  foreign  bill  of  exchange  waives  presentment 

3  and  notice. 

ARTICLE  VII. 

IXTINCTION  OF  NEGOTIABLE  INSTRUMENTS. 

Section  3164.    Obligation  of  party,  when  extinguished. 
Obligation  of  party,  when  extinguished. 

Sec  3164.    The  obligation  of  a  party  to  a  negotiable  instru- 

2  ment  is  extinguished: 

3  1.  In  like  manner  with  that  of  parties  to  contracts  in  gen- 

4  eral; 

5  2.  By  payment  of  the  amount  due  upon  the  instrument,  at 

6  or  after  its  maturity,  in  good  faith  and  in  the  ordinary  course 

7  of  business,  to  any  persoii  having  actual  possession  thereof  and 

8  entitled  by  its  terms  to  payment. 
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Sec.  3165.     Omitted. 

Commissioners'  Note:  By  an  act  of  March  30, 1874,  approved  July  1, 1874 
(Stats.  1873-74, 264),  section  3165  was  repealed,  and  for  that  reason  the  samd 
has  been  here  omitted. 

CHAPTER  11. 


BILLS   OF   EXCHANGE. 

Article  I.  Form  and  Interpretation.  [3171-3177.] 

II.  Days  of  Grace.  [3181.] 

III.  Presentment  foe  Acceptance.  [3186-3189.] 

IV.  Acceptance.  [3193-3199.] 

V.    Acceptance  or  Payment  for  Honor.  [3203-3207.] 
VI.    Presentment  for  Payment.  [3211-3214.] 
VII.    Excuse  on  Presentment  and  Notice.  [3218-3220.] 
VIII.    Foreign  Bills.  [3224-3238.] 

ARTICLE    I. 

FORM  AND  INTERPRETATION  OF  A   BILL. 

Section  3171.    Bill  of  exchange  defined. 

3172.  Drawee,  in  case  of  need. 

3173.  Bill  in  p&Tta  of  a  set. 

•  3174.  When  must  be  in  a  set. 

3175.  Presentment  of  part  of  set. 

3176.  Bill,  where  payable. 

3177.  Rights  and  obligations  of  drawer. 

Bill  of  exchange  defined. 

Sec.  3171.     A  bill  of  exchange  is  an  instrument,  negotiable 

2  in  form,  by  which  one,  who  is   called  the  drawer,  requests 

3  another,  called  the  drawee,  to  pay  a  specified  sum  of  money. 

Drawee,  in  case  of  need. 

Sec.  3172.     A  bill  of  exchange  may  give  the  name  of  any 

2  person,  in  addition  to  the  drawee,  to  be  resorled  to  in  case  of 

3  need. 

Bill  in  parts  of  a  set. 

Sec.  3173.     A  bill  of  exchange  may  be  drawn  in  any  num- 

2  her  of  parts,  each  part  stating  the  existence  of  the  others,  and 

3  all  forming  one  set. 

When  must  be  in  a  set. 

Sec.  3174.     An  agreement  to  draw  a  bill  of  exchange  binds 

2  the  drawer  to  execute  it  in  three  parts,  if  the  other  party  to  the 

3  agreement  desires  it. 

Presentment  of  part  of  set. 

Sec.  3175.     Presentment,  acceptance,  or  payment,  of  a  single 
2     part  in  a  set  of  a  bill  of  exchange,  is  sufficient  for  the  whole. 


:.    ''X 


526  REPORT   OF   CODE   COMMISSIONERS. 

Bills,  where  payable. 
Sec.  3176.     A  bill  of  exchange  is  payable: 

2  1.  At  the  place  where,  by  its  terms,  it  is  ipaade  payable; 

3  2.  If  it  specify  no  place  of  payment,  then  at  the  place  to 

4  which  it  is  addressed; 

5  3.  If  it  be  not  addressed  to  any  place,  then  at  the  place  of 

6  residence  or  business  of  the  drawee,  or  wherever  he  I^may  be 

7  found.     If  the  drawee  has  no  place  of  business,  or  if  his  place 

8  of  business  or  residence  cannot  with  reasonable  diligence  be 

9  ascertained,  presentment  for  payment  is  excused,  and  the  bill 
10  may  be  protested  for  non-payment. 

Rights  and  obligations  of  drawer. 

Sec.  3177.     The  rights  and  obligations  of  the  drawer  of  a 

2  bill  of  exchange  are  the  same  as  those  pf  the  first  indorser  of 

3  any  other  negotiable  instrument. 

ARTICLE  II. 
Section  3181.    Days  of  grace. 

Days  of  grace. 

Sec  3181.     Days  of  grace  are  not  allowed. 

ARTICLE  III. 

PRESENTMENT  FOE  ACCEPTANCE. 

Section  3185.  When  may  be  presented. 

3186.  How  made. 

3187.  To  joint  drawees. 

3188.  To  be  made  to  drawee  in  case  of  need. 

3189.  When  must  be  made. 

When  may  be  presented. 

Sec.  3185.     At  any  time  before  a  bill  of  exchange  is  paya- 

2  ble  the  holder  may  present  it  to  the  drawee  for  acceptance, 

3  and  if  acceptance  is  refused,  the  bill  is  dishonored. 

How  made. 

Sec  3186.     Presentment  for  acceptance  must  be  made  in  the 

2  following  manner,  as  nearly  as  by  reasonable  diligence  it  is 

3  practicable: 

4  1.  The  bill  must  be  presented  by  the  holder  or  his  agent; 

5  2.  It  must  be  presented  on  a  business  day,  and  within  reason- 

6  able  hours; 

7  3.  It  must  be  presented  to  the  drawee,  or,  if  he  be  absent 

8  from  his  place  of  residence  or  business,  to  some  person  having 

9  charge  thereof,  or  employed  therein;  and, 

10        4.  The   drawee,   on   such  presentment,   may  postpone   his 
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1 1  acceptance  or  refusal  until  the  next  day.     If  the  drawee  have 

12  no  place  of  business,  or  if  his  place  of  business  or  residence 

13  cannot,  with  reasonable  diligence,  be  ascertained,  presentment 

14  for  acceptance  is  excused,  and  the  bill  may  be  protested  for 

1 5  non-acceptance. 

.  To  joint  drawees. 

Sec.  3187.     Presentment  for  acceptance  to  one  of  several 

2  joint  drawees,  and  refusal  by  him,  dispenses  with  presentment 

3  to  the  others. 

To  be  made  to  drawee  in  case  of  need. 

Sec.  3188.     A  bill  of  exchange  which  specifies  a  drawee  in 

2  case  of  need,  must  be  presented  to  him  for  acceptance  or  pay- 

3  ment,  as  the  case  may  be,  before  it  can  be  treated  as  dishonored. 

When  must  be  made. 

Sec.  3189.     When  a  bill  of  exchange  is  payable  at  a  specified 

2  time  after  sight,  the  drawer  and  indorsers  are  exonerated  if  it 

3  is  not  presented  for  acceptance  within  ten  days  after  the  time 

4  which  would  suffice,  with  ordinary  diligence,  to  forward  it  for 

5  acceptance,  unless  presentment  is  excused. 


ARTICLE   IV. 

ACCEPTANCE. 

Section  3193. 

How  made. 

3194. 

Holder  entitled  to,  on  face  of  bill. 

3195. 

What  sufficient  with  consent  of  holder. 

3196. 

By  separate  instrument. 

3197. 

Promise  to  accept,  when  equivalent  to. 

3198. 

Cancellation  of. 

3199. 

What  is  admitted  by. 

How  made. 

Sec.  3193.     An  acceptance  of  a  bill  must  be  made  in  writing, 

2  by  the  drawee  or  by  an  acceptor  for  honor,  and  may  be  made 

3  by  the  acceptor  writing  his  name  across  the  face  of  the  bill, 

4  with  or  without  other  words. 

Holder  entitled  to,  on  face  of  bill. 

Sec  3194.     The  holder  of  a  bill  of  exchange,  if  entitled  to 

2  an  acceptance  thereof,  may  treat  the  bill  as  dishonored  if  the 

3  drawee  refuses  to  write  across  its  face  an  unqualified  acceptance. 

What  sufficient,  with  consent  of  holder. 

Sec.  3195.     The  holder  of  a  bill  of  exchange  may,  without 

2  prejudice  to  his  rights  against  prior  parties,  receive  and  treat 

3  as  a  sufficient  acceptance: 
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4  l.An   acceptance  written  upon  any  part  of  the  bill,   or 

5  upon  a  separate  paper; 

6  2.  An  acceptance  qualified  so  far  only  as  to  make  the  bill 

7  payable  at  a  particular  place  within  the  city  or  town  in  which, 

8  if  the  acceptance  was  unqualified,  it  would  be  payable;  or, 

9  3.  A  refusal  by  the  drawee  to  return  the  bill  to  the  holder 

10  after  piesentment,   in   which  case  the  bill  is  payable  imme- 

11  diately,  without  regard  to  its  terms. 

By  separate  instrument. 

Sec.  3196.     The   acceptance  of  a   bill   of  exchange,   by   a 

2  separate  instrument,  binds  the  acceptor  to  one,  who,  upon  the 

3  faith  thereof,  has  the  bill  for  value  or  other  good  consideration. 

Promise  to  accept,  when  equivalent  to. 

Sec.  3197.     An  unconditional  promise,  in  writing,  to  accept 

2  a  bill  of  exchange,  is  a  sufficient  acceptance   thereof,  in  favor 

3  of  every  person  who  upon  the  faith  thereof  has  taken  the  bill 

4  for  value  or  other  good  consideration. 

Cancellation  of. 

Sec.  3198.     The  acceptor  of  a   bill  of  exchange  may  cancel 

2  his  acceptance  at   any  time  before   delivering  the  bill   to  the 

3  holder,   and  before  the  holder  has,  with  the  consent  of   the 

4  acceptor,  transferred  his  title  to  another  person  who  has  given 

5  value  for  it  upon  the  faith  of  such  acceptance. 

What  is  admitted  by. 

Sec  3199:     The  acceptance  of  a  bill  of  exchange  admits  the 

2  signature  of  a  drawer,  but  does  not  admit  the  signature  of  any 

3  indorser  to  be  genuine. 

ARTICLE  V. 

0 

ACCEPTANCE  OR  PAYMENT  FOB  HONOR. 

Section  3203.    When  bill  may  be  accepted  or  paid  for  honor. 

3204.  Holder  of  bill  of  exchange  bound  to  accept  payment  for 

honor. 

3205.  Acceptance  for  honor,  how  made. 

3206.  How  enforced. 

3207.  Does  not  excuse  notice  of  dishonor. 

When  a  bill  may  be  accepted  or  paid  for  honor. 

Sec  3203.     On  the  dishonor  of  a  bill  of  exchange  by   the 

2  drawee,  and,  in  case  of  a  foreign  bill,  after  it  has  been  duly 

3  protested,  it  may  be  accepted  or  paid  by  any  person,  for  the 

4  honor  of  any  party  thereto. 
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Holder  of  bill  of  exchange  bound  to  accept  payment  for  honor. 
Sec.  3204.     The  holder  of  a  bill  of  exchange  is  not  bound  to 

2  allow  it  to  be  accepted  for  honor,  but  is  bound  to  accept  pay- 

3  ment  for  honor. 

Acceptance  for  honor,  how  made. 

Sec.  3205.     An  acceptor  or  payor  for  honor  must  write  a 

2  memorandum  upon  the  bill,  stating  therein  for  whose  honor 

3  he  accepts  or  pays,  and  must  give  notice  to  such  parties,  with 

4  reasonable  diligence,  of  the  fact  of  such  acceptance  or  payment. 

5  Having  done  so,  he  is  entitled  to  reimbursement  from  such 

6  parties,  and  from  all  parties  prior  to  them. 

How  enforced. 

Sec.  3206.    A  bill  of  exchange  which  has  been  accepted  for 

2  honor  must  be  presented  at  its  maturity  to  the  drawee  for  pay- 

3  ment,  and  notice  of  its  dishonor  by  him  must  be  given  to  the 

4  acceptor  for  honor,  in  like  manner  as  to  an  indorser,  after 
6    which  the  acceptor  for  honor  must  pay  the  bill. 

Does  not  excuse  notice  of  dishonor. 

Sec.  3207.     The  acceptance  of  a  bill  of  exchange  for  honor 

2  does  not  excuse  the  holder  from  giving  notice  of  its  dishonor 

3  by  the  drawee. 

ARTICLE  VI. 

PBE8BNTMBNT  FOB  PAYMENT. 

Section  3211.  When  bill  not  accepted,  where  made. 

3212.  Payable  at  particular  place. 

3213.  Effect  of  delay  in  certain  cases. 

3214.  Effect  in  other  cases. 

When  bill  not  accepted,  where  made. 

Sec.  '3211.     If  a  bill  of  exchange  is  by  its  terms  payable  at 

2  a  particular  place,  and  is  not  accepted  on  presentment,  it  must 

3  be  presented  at  the  same  place  for  payment,  when  present- 

4  ment  for  payment  is  necessary. 

Payable  at  particnllir  place. 

Sec.  3212.     A  bill  of  exchange,  accepted  payable  at  a  par- 

2  ticnlar  place,  must  be  presented  at  that  place  for  payment, 

3  when  presentment  for  payment  is  necessary,  and  need  not  be 

4  presented  elsewhere. 

Effect  of  delay  in  certain  cases. 

Sec.  3213.     If  a  bill  of  exchange,  payable  at  sight  or  on 

2  demand,  without  interest,  is  not  duly  presented  for  payment 

3  within  ten  days  after  the  time  in  which  it  could,  with  reasonable 

4  diligence,  be  transmitted  to  the  proper  place  for  such  present- 

34— cc 
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5  ment,  the  drawer  and  indorsers  are  exonerated,  unless  such 

6  presentment  is  excused. 

Effect  in  other  cases. 

Sec.  3214.     Mere  delay  in  presenting  a  bill  of  exchange,  or 

2  promissory  note,  payable  with  interest,  at  sight  or  on  demand, 

3  does  not  exonerate  any  party  thereto. 

Commissioners'  Note  :  The  amendment  suggested  consists  in  inserting 
after  the  word  "  exchange  "  the  words  "  or  promissory  note,"  thus  making  the 
section  apply  expressly  to  promissory  notes. 

ARTICLE    VII. 

EXCUSE  OF  PRESENTMENT  AND  NOTICE. 

Section  3218.    Presentment  for  acceptance,  when  excjused. 

3219.  Delay,  when  excused. 

3220.  Presentment  and  notice,  when  excused. 

Presentment  for  acceptance,  when  excused. 

Sec.  3218.     The  presentment  of  a  bill  of  exchange  for  accept- 
2     ance  is  excused  if  the  drawee  has  not  capacity  to  accept  it. 

■ 

Delay,  when  excused. 

Sec.  3219.     Delay  in  the  presentment  of  a  bill  of  exchange 

2  for  acceptance  is  excused,  when  caused  by  circumstances  over 

3  which  the  holder  has  no  control. 

Presentment  and  notice,  when  excused. 

Sec.  3220.     Presentment  of  a  bill  of  exchange  for  acceptance 

2  or  payment,  and  notice  of  its  dishonor,  are  excused  as  to  the 

3  drawer,  if  he  forbids  the  drawee  to  accept,  or  the  acceptor  to 

4  pay  the  bill;  or,  if,  at  the  time  of  drawing,  he  had  no  reason 

5  to  believe  that  the  drawee  would  accept  or  pay  the  same. 

ARTICLE  VIII. 

FOREIGN   BILLS. 

Section  3224.  Definitions. 

3226.  Protest  necessary. 

3226.  Protest,  by  whom  made. 

3227.  Protest,  how  made. 

3228.  Protest,  where  made. 

3229.  Protest,  when  to  be  made. 

3230.  Protest,  when  excused. 

3231.  Protest,  notice  of,  how  given. 

3232.  Protest,  waiver  of. 

3233.  Declaration  before  payment  for  honor. 

3234.  Damages  allowed  on  dishonor  of  foreign  bilL 

3235.  Kate  of  damages. 

3236.  Interest  on  amount  of  protested  bill. 

3237.  Damages,  how  estimated. 

3238.  Same. 
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Definitions. 

I 

Sec.  3224.     An  inland  bill  of  exchange  is  one  drawn  and 
2     payable  within  this  state. "  All  others  are  foreign. 

Protest  necessary. 

Sec.  3225.     Notice   of   the    dishonor   of    a  foreign    bill   of 
2     exchange  can  be  given  only  by  notice  of  its  protest. 

Protest,  by  whom  made. 

Sec.  3226.     Protest  must  be  made  by  a  notary  public,  if  with 

2  reasonable  diligence  one  can  be  obtained;  and,  if  not,  then  by 

3  any  reputable  person,  in  the  presence  of  two  witnesses. 

Protest,  how  made. 

Sec.  3227.     Protest  must  be  made  by  an  instrument  in  writ- 

2  ing,  giving  a  literal  copy  of  the  bill  of  exchange,  with  all  that 

3  is  written  thereon,  or  annexing  the  original;  stating  the  pre- 

4  sentment,  and  the  manner  in  which  it  was  made;  the  presence 

5  or  absence  of  the  drawee  or  acceptor,  as  the  case  may  be;  the 

6  refusal  to  accept  or  to  pay,  or  the  inability  of  the  drawee  to 

7  give  a  binding  acceptance;  and  in  case  of  refusal,  the  reason 

8  assigned,  if  any;  and,  finally,  protesting  against  all  the  parties 

9  to  be  charged. 

Protest,  where  made. 

Sec.  3228.     A  protest  for  non-acceptance  must  be  made  in 

2  the  city  or  town  in  which  the  bill  is  presented  for  acceptance, 

3  and  a  protest  for  non-payment  in  the  city  or  town  in  which  it 

4  is  presented  for  payment. 

Protest,  when  to  be  made. 

Sec.  3229.     A  protest  must  be  noted  on  the  day  of  present- 

2  ment,  or  on  the  next  business  day;  but  it  may  be  written  out 

3  at  any  time  thereafter. 

Protest,  when  excused. 

Sec.  3230.    The   want  of   a  protest  of    a  foreign    bill  of 

2  exchange,  or  delay  in  making  the  same,  is  excused  in  like 

3  cases  with  the  want  or  delay  of  presentment. 

Protest,  notice  of,  how  given. 

Sec.  3231.     Notice  of   protest  must  be  given  in  the  same 

2  manner  as  notice  of  dishonor,  except  that  it  may  be  given  by 

3  the  notary  who  makes  the  protest. 

Protest,  waiver  of. 

Sec.  3232.     If  a  foreign  bill  of  exchange  on  its  face  waives 

2  protest,  notice  of  dishonor  may  be  given  to  any  party  thereto, 

3  in  like  manner  as  of  an  inland  bill;  except  that  if  any  indorser 
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4  of  such  a  bill  expressly  requires  protest  to  be  made,  by  a  direc- 

5  tion  written  on  the  bill  at  or  before  his  indorsement,  protest 

6  must  be  made,  and  notice   thereof  given  to  him  and  to  all 

7  subsequent  indorsers. 

Declaration  before  payment  for  honor. 

Sec.  3233.  One  who  pays  a  foreign  bill  of  exchange  for 
2  honor  must  declare,  before  payment,  in  the  presence  of  a  person 
2  authorized  to  make  protest,  for  whose  honor  he  pays  the  same, 
4    in  order  to  entitle  him  to  reimbursement. 

Damages  allowed  on  dishonor  of  foreign  bill. 

Sec.  3234.     Damages  are  allowed  as  hereinafter  prescribed, 

2  as  a  full  compensation  for  interest  accrued  before  notice  of  dis- 

3  honor,  re-exchange,  expenses,  and  all  other  damages,  in  favor 

4  of  holders  for  value  only,  upon  bills  of  exchange  drawn  or 
6  negotiated  within  this  state,  and  protested  for  non-acceptance 
6    or  non-payment. 

Kate  of  damages.  / 

Sec.  3235.     Damages  are  allowed  under  the  last  section  upon 

2  bills  drawn  upon  any  person: 

3  1.  If  drawn  upon  any  person  in  this  state,  two  dollars  upon 

4  each  one  hundred  dollars  of  the  principal  sum  specified  in  the 

5  bill; 

6  2.  If  drawn  upon  any  person  out  of  this  state,  but  in  any  of 

7  the  other  states  west  of  the  Rocky  mountains,  five  dollars  upon 

8  each  hundred  dollars  of  the  principal  sum  specified  in  the  bill ; 

9  3.  If  drawn  upon  any  person  in  any  of  the  United  States 
IQ    east  of  the  Rocky  mountains,  ten  dollars  upon  each  hundred 

11  dollars  of  the  principal  sum  specified  in  the  bill ; 

12  4.  If  drawn  upon   any  person  in   any   place  in  a  foreign 

13  country,  fifteen    dollars  upon    each    hundred    dollars  of  the 

14  principal  sum  specified  in  the  bill. 

Interest  on  amount  of  protested  bill. 

Sec.  3236.     From  the  time  of  notice  of  dishonor  and  demand 

2  of  payment,  lawful  interest  must  be  allowed  upon  the  aggregate 

3  amount   of  the  principal  sum  specified  in  the  bill,  and  the 

4  damages  mentioned  in  the  preceding  section. 

Damages,  how  estimated. 

Sec  3237.     If  the  amount  of  a  protested  bill  of  exchange  is 

2  expressed  in  money  of  the  United  States,  damages  are  estimated 

3  upon  such  amount  without  regard  to  the  rate  of  exchange. 

Same. 

Sec.  3238.  If  the  amount  of  a  protested  bill  of  exchange  is 
2    expressed  in  foreign  money,  damages  are  estimated  upon  the 
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3  value  of  a  similar  bill  at  the  time  of  protest,  in  the  place 

4  nearest  to  the  place  where  the  bill  was  negotiated  and  where 

5  such  bills  are  currently  sold. 

CHAPTER  III. 

PROMISSORY   NOTES. 

Section  8244.  Promissory  note  defined. 

3246.  Certain  instruments  deemed  to  be. 

3246.  Bill  of  exchange,  when  converted  into. 

3247.  Certain  sections  applicable  to. 

3248.  Effect  of  delay  in  presentment. 

Promissory  note  defined. 

.  Sec.^3244.     a  promissory  note  is  an  instrument,  negotiable 

2  in  form,  whereby  the  signer  promises  to  pay  a  specified  sum  of 

3  money. 

Certain  instruments  deemed  to  be. 

Sec  3245.     An  instrument  in  the  form  of  a  bill  of  exchange, 

2  but  drawn  upon  and  accepted  by  the  drawer  himself,  is  to  be 

3  deemed  a  promissory  note. 

Bill  of  exchange,  when  converted  into. 

Sec.  3246.     A  bill  of  exchange,  if  accepted,  with  the  consent 

2  of  the   owner,  by  a  person  other  than  the  drawee,  or  an  ac- 

3  ceptor  for  honor,  becomes  in  effect  the  promissory  note  of  such 

4  person,  and  all  prior  parties  thereto  are  exonerated. 

Certain  sections  applicable  to. 

Sec  3247.     Chapter  I  of  this  title,  and  sections  3181   and 
2    3214,  apply  to  promissory  notes. 

Effect  of  delay  in  presentment. 

Sec  3248.     If  a  promissory  note,  payable  on  demand  or  at 

2  sight,  without  interest,  is  not  duly  presented  for  payment  within 

3  six  months  from  its  date,  the  indorsers  thereof  are  exonerated, 

4  unless  such  presentment  is  excused. 

CHAPTER  IV. 

checks. 

Section  3254.    Check  defined. 

3255.    Rules  applicable  to. 

Check  defined. 

Sec  3254.     A  check  is  a  bill  of  exchange   drawn   upon  a 

2  bank  or  banker,  or  a  person  described  as  such  upon  the  face 

3  thereof,  and  payable  on  demand,  without  interest. 
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Rules  applicable  to. 

Sec.  3255.     A  check  is  subject  to  all  the  provisions  of  this 

2  code  concerning  bills  of  exchange,  except  that : 

3  1.  The  drawer  and  indorsers  are   exonerated   by^  delay  in 

4  presentment,  only  to  the  extent  of  the  injury  which  they  suffer 

5  thereby; 

6  2.  An  indorsee,  after  its  apparent  maturity,  but  without 

7  actual  notice  of  its  dishonor,  acquires  a  title  equal  to  that  of 

8  an  indorsee  before  such  period. 

CHAPTER  V. 

BANK    NOTES. 
Section  3261.    Bank  note  negotiable  after  payment. 
Bank  note  negotiable  after  payment. 

Sec.  3261.     A  bank  note  remains  negotiable,  even  after  it 
2    has  been  paid  by  the  maker. 

Sec.  3262.     Omitted. 

Commissioners*  Notb  :  By  an  act  of  Marcb,  30, 1874  (Stats.  1873-74,  p.  — ), 
section  3262  was  repealed,  and  for  that  reason  the  same  has  been  here 
omitted. 


TITLE  XVI. 

GENERAL  PROVISIONS. 

Section  3268.    Parties  may  waive  provisions  of  code.  ^ 

Parties  may  waive  provisions  of  code. 

Sec.  3268.     Except  where  it  is  otherwise  declared,  the  pro- 

2  visions  of  the  foregoing  fifteen  titles  of  this  part,  in  respect  to 

3  the  rights  and  obligations  of  parties  to  contracts,  are  subordi- 

4  nate  to  the  intention  of  the  parties,  when  ascertained  in  the 

5  manner   prescribed  by  the  chapter  on  the   interpretation  of 

6  contracts;  and  the  benefit  thereof  may  be  waived  by  any  party 

7  erftitled  thereto,  unless  such  waiver  would  be  against  public 

8  policy. 
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DIVISION  FOURTH. 

Part  I.     RELIEF.     [3274-3423.] 

II.     SPECIAL    RELATIONS     OF     DEBTOR    AND 
CREDITOR.     [3429-3473.] 

III.  NUISANCE.     [3479-3503.] 

IV.  MAXIMS  OF  JURISPRUDENCE.    [3509-3543.] 


P^RT  I. 

RELIEF. 

Title  I.     Relief  in  General.     [3274-3275.] 
II.     Compensatory  Relief.     [3281-3360.] 
III.     Specific  and  Preventive  Relief.     [3366-3423.] 


TITLE  I. 

RELIEF  IN  GENERAL. 

Section  3274.    Species  of  relief. 

3275.    Relief  in  case  of  forfeiture. 

Species  of  relief. 

Sec.  3274.     As  a  general  rule,  compensation  is  the  relief  or 

2  remedy  provided  by  the  law  of  this  state  for  the  violation  of 

3  private  rights,  and  the  means  of  securing  their  observance;  and 

4  specific  and  preventive  relief  may  be  given  in  no  other  cases 

5  than  those  specified  in  this  ]^art  of  the  Civil  Code. 

Relief  in  case  of  forfeiture. 

Sec.  3275.  Whenever,  by  the  terms  of  an  obligation,  a  party 
2  thereto  incurs  a  forfeiture,  or  a  loss  in  the  nature  of  a  forfeiture, 
8     by  reason  of  his  failure  to  comply  with  its  provisions,  he  may 

4  be  relieved  therefrom,  upon  making  full  compensation  to  the 

5  other  party,  except  in  case  of  a  grossly  negligent,  willful,  or 

6  fraudulent  breach  of  duty. 


586  BEPOBT  OF  CODE  COHIOSBIONERS. 


TITLE  n. 

f 

COMPENSATORY  RELIEF. 

Chapter  I.    Damages  in  General.     [3281-3294.] 
II.    Measure  of  Damages.    [3300-3360.] 

CHAPTER  I. 

DAMAGES   IN  GENERAL. 

Article  I.    Genbbal  Princtplbs.    [3281-3283.] 
II.    Interest  as  Damages.    [3287-3290.] 
III.    Exemplary  Damages.    [3291] 

ARTICLE  I. 

GENERAL  PRINCIPLES. 

Section  3281.    Person  suffering  detriment  may  recover  damages. 
3282.    Detriment  defined. 
3285.    Injuries  resulting  or  probable  after  suit  brought. 

Person  suffering  detriment  may  recover  damages. 

Sec.  3281.     Every  person  who  suffers  detriment  from  the 

2  unlawful  act  or  omission  of  another  may  recover  from  the  per- 

3  son  in  fault  a  compensation  therefor  in  money,  which  is  called 

4  damages. 

Detriment  defined. 

Sec.  3282.     detriment  is  a  loss  oi:  harm  suffered  in  person 
2    or  property. 

Injuries  resulting  or  probable  after  suit  brought. 

Sec.  3283.     Damages  may  be  awarded,  in  a  judicial  proceed- 

2  ing,  for  detriment  resulting  after  the  commencement  thereof,  or 

3  certain  to  result  in  the  future. 

ARTICLE  II. 

INTEREST  AS  DAMAGES. 

Section  3287.    Person  entitled  to  recover  damages  may  recover  interest 

thereon. 

3288.  In  actions  other  than  contract. 

3289.  Limit  of  rate  by  contract. 

3290.  Acceptance  of  principal  waives  claim  to  interest. 

Person  entitled  to  recover  damages  may  recover  interest  thereon. 

Sec.  3287.     Every  person  who  is  entitled  to  recover  damages 
2     certain,  or  capable  of  being  made  certain  by  calculation,  and 
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3  the  right  to  recover  which  is  vested  in  him  upon  a  particular 

4  day,  is  entitled  also  to  recover  interest  thereon  from  that  day, 

5  except  during  such  time  as  the  debtor  is  prevented  by  law,  or 

6  by  the  act  of  the  creditor,  from  paying  the  debt. 

In  actions  other  than  contract. 

Sec.  3288.     In  an  action  for  the  breach  of  an  obligation  not 

2  arising  from  contract,  and  in  every  case  of  oppression,  fraud, 

3  or  malice,  interest  may  be  given,  in  the  discretion  of  the  jury. 

Limit  of  rate  by  contract. 
Sec.  3289.     Any  legal  rate  of  interest  stipulated  by  a  contract 

2  remains  chargeable  after  a  breach  thereof,  as  before,  until  the 

3  contract  is  superseded  by  a  verdict  or  other  new  obligation. 

Acceptance  of  principal  waives  claim  to  interest. 

Sec.  3290.     Accepting  payment  of  the  whole  principal,  as ' 
2    such,  waives  all  claim  to  interest. 

ARTICLE  III. 

SXEMPLABY  DAMAQB8. 

Section  3294.    Exemplary  damages,  in  what  cases  allowed. 
Exemplary  damages,  in  what  cases  allowed. 

Sec  3294.     In  any  action  for  the  breach  of  an  obligation 

2  not  arising  from  contract,  where  the  defendant  has  been  guilty 

3  of  oppression,  fraud,  or  malice,  actual  or  presumed,  the  jury, 

4  in  addition  to  the  actual  damages,  may  give  damages  for  the 

5  sake  of  example,  and  by  way  of  punishing  the  defendant. 

CHAPTER  II. 

measuke  of  damages. 

Abticlb  I.  Damages  for  Bbeaoh  op  Contract.    [3300-3319.] 

II.  Damaqbs  fob  Wrongs.    [3333-3340.1 

III.  Penal  Damages.    [3344-3348.] 

IV.  General  Provisions.    [3353-3360.] 

ARTICLE  I. 

DAMAGES   FOR  BREACH  OF  CONTRACT. 

Section  3300.  Measure  of. 

3301.  Damage  must  be  certain. 

3302.  Breach  of  contract  to  pay  liquidated  sum. 

3303.  Dishonor  of  foreign  bills  of  exchange. 

3304.  Detriment  caused  by  breach  of  covenant  of  seisin,  defined. 

3305.  Detriment  caused  by  breach  of  covenant  against  incum- 

brances, defined. 

3306.  Breach  of  agreement  to  convey  real  property. 
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Section  3307.  Breach  of  agreement  to  buy  real  property. 

3308.  Breach  of  agreement  to  sell  personal  property  not  paid  for. 

3309.  Breach  of  agreement  to  sell  personal  property  paid  for. 

3310.  Breach  of  agreement  to  pay  for  personal  property  sold. 

3311.  Breach  of  agreement  to  buy  personal  property. 

3312.  Breach  of  warranty  of  title  to  personal  property. 

3313.  Breach  of  warranty  of  quality  of  personal  property. 

3314.  Breach  of  warranty  of  quality  for  special  purpose. 

3315.  Breach  of  carrier's  obligation  to  receive  goods. 

3316.  Breach  of  carrier's  obligation  to  deliver. 

3317.  Carrier's  delay. 

3318.  Breach  of  warranty  of  authority. 

3319.  Breach  of  promise  ofmarriage. 

Measure  of. 

Sec.  3300.     For  the  breach  of  an  obligation  arising  from 

2  contract,   the  measure  of  damages,   except  where  otherwise 

3  expressly  provided  by  this  code,  is  the  amount  which  will  com- 

4  pensate  the  party  aggrieved  for  all  the  detriment  proximately 

5  caused  thereby,  or  which  in  the  ordinary  course  of  things  would 

6  be  likely  to  result  therefrom. 

Damages  must  be  certain. 

Sec  3301.     No  damages  can  be  recovered  for  a  breach  of 

2  contract   which   are   not   clearly  ascertainable  in  both  their 

3  nature  and  origin. 

Breach  of  contract  to  pay  liquidated  sum. 

Sec  3302.     TJie  detriment  caused  by  the  breach  of  an  obli- 

2  gation  to  pay  money  only,  is  deemed  to  be  the  amount  due  by 

3  the  terms  of  the  obligation,  with  interest  thereon. 

Dishonor  of  foreign  bills  of  exchange. 

Sec  3303.     For  the  dishonor  of  foreign  bills  of  exchange  the 
2     damages  are  prescribed  by  sections  3235,  3237,  and  3238. 

Detriment  caused  by  breach  of  covenant  of  seisin,  defined. 

Sec  3304.     The    detriment    caused    by    the    breach   of    a 

2  covenant  of  "seisin,"  of  "right  to  convey,"  of  "warranty,"  or 

3  of  ''quiet  enjoyment,"  in  a  grant  of  an  estate  in  real  property, 

4  is  deemed  to  be: 

5  1.  The  price  paid  to  the  grantor,  or,  if  the  breach  is  partial 
'6  only,  such  proportion  of  the  price  as  the  value  of  the  property 

7  effected  by  the  breach  bore  at  the  time  of  the  grant  to  the 

8  value  of  the  whole  property; 

9  2.  Interest  thereon  for  the  time  during  which  the  grantee 

10  derived  no  benefit  from  the  property,  not  exceeding  five  years; 

11  3.  Any  expenses   properly  incurred   by  the  covenantee   in 

12  defending  his  possession. 
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Detriment  caused  by  breach  of  covenant  against  incumbrances,  defined. 

Sec.  3305.    The  detriment  caused  by  the  breach  of  a  covenant 

2  against  incumbrances,  in  a  grant  of  an  estate  in  real  property, 

3  is  deemed  to  be  the  amount  which  has  been  actually  expended 

4  by  the  covenantee  inr  extinguishing    either   the  principal   or 

5  interest  thereof,  not  exceeding  in  the  former  case  a  proportion 

6  of  the  price  paid  to  the  grantor  equivalent  to  the  relative  value 

7  at  the  time  of  the  grant  of  the  property  affected  by  the  breach, 

8  '  as  compared  with  the  whole,  or,  in  the  latter  case,  interest  on 

9  a  like  amount. 

Breach  of  agreement  to  convey  real  property. 

Sec.  3306.     The  detriment  caused  by  the  breach  of  an  agree- 

2  ment  to  convey  an  estate  in  real  property  is  deemed  to  be  the 

3  price  paid,  and  the  expenses  properly  incurred  in  examining 

4  the  title  and  preparing  the  necessary  papers,  with    interest 

5  thereon;  but  adding  thereto,  in  case  of  bad  faith,  the  difference 

6  between  the  price  agreed  to  be  paid  and  the  value  of  the  estate 

7  agreed   to  be  conveyed,  at  the   time   of  the  breach,  and  the 

8  expenses  properly  incurred  in  preparing  to  enter  upon  the  land. 

Breach  of  agreement  to  buy  real  property. 

Sec  3307.     The  detriment  caused  by  the  breach  of  an  agree- 

2  ment  to  purchase  an  estate  in  real  property  is  deemed  to  be 

3  the  excess,  if  any,  of  the  amount  which  would  have  been  due 

4  to  the  seller,  under  the  contract,  over  the  value  of  the  property 

5  to  him. 

Breach  of  agreement  to  sell  personal  property  not  paid  for. 

Sec.  3308.     The  detriment  caused  by  the  breach  of  a  seller's 

2  agreement  to  deliver  personal  property,  the  price  of  which  has 

3  not  been  fully  paid  in  advance,  is  deemed  to  be  the  excess,  if 

4  any,  of  the  value  of  the  property  to  the  buyer,  over  the  amount 

5  which  would  have  been  due  to  the  seller  under  the  contract,  if 

6  it  had  been  fulfilled. 

Breach  of  agreement  to  sell  personal, property  paid  for. 

Sec  3309.     The  detriment  caused  by  the  breach  of  a  seller's 

2  agreement  to  deliver  personal  property,  the  price  of  which  has 

3  been  fully  paid  to  him  in  advance,  is  deemed  to  be  the  same 

4  as  in  case  of  wrongful  conversion. 

Breach  of  agreement  to  pay  for  personal  property  sold. 

Sec  3310.     The  detriment  caused  by  the  breach  of  a  buyer's 

2  agreement  to  accept  and  pay  for  personal  property,  the  title  of 

3  .which  is  vested  in  him,  is  deemed  to  be  the  contract  price. 
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Breach  of  agreement  to  buy  personal  property. 

Sec.  3311.    The  detriment  caused  by  the  breach  of  a  buyer's 

2  agreement  to  accept  and  pay  for  personal  property,  the  title  to 

3  which  is  not  vested  in  him,  is  deemed  to  be: 

4  1.  If  the  property  has   been   resold,  pursuant    to    section 

5  three  thousand  and  fortyTuine,  the  excess,  if  any,  of  the  amount 

6  due  from  the  buyer,  under  the  contract,  over  the  net  proceeds 

7  of  the  resale;  or, 

8  2.  If  the  property  has  not  been  resold  in  the  manner  pre- 

9  scribed  by  section  three  thousand  and  forty-nine,  the  excess,  if 

10  any,  of  the  amount  due  from  the  buyer,  under  the  contract, 

11  over  the  value  to  the  seller,  together  with  the  excess,  if  any,  of 

12  the  expenses  properly  incurred  in  carrying  the  property  to 

13  market,  over  those  which  would  have  been  incurred  for  the 

14  carriage  thereof  if  the  buyer  had  accepted  it. 

Breach  of  warranty  of  title  to  personal  property.  . 

Sec.  3312.    The  detriment  caused  by  the  breach  of  a  war- 

2  ranty  of  the  title  of  personar  property  sold  is  deemed  to  be 

3  the  value  thereof  to  the  buyer,  when  he  is  deprived  of  its  pos- 

4  session,  together  with  any  costs  which  he  has  become  liable  to 

5  pay  in  an  action  brought  for  the  property  by  the  true  owner. 

Breach  of  warranty  of  quality  of  personal  property. 

Sec,  3313.     The  detriment  caused  by  the  breach  of  a  war- 

2  ranty  of  the  quality  of  personal  property  is  deemed  to  be  the 

3  excess,  if  any,  of  the  value  which  the  property  would  have  had 

4  at  the  time  to  which  the  warranty  referred,  or  of  the  discovery 

6  of  the  breach  thereof,  or  when  with  ordinary  care   a  breach 

6  thereof  might  be  discovered  by  the  purchaser,  if  it  had  been 

7  complied  with,  over  its  actual  value  at  that  time. 

CoMMissiONBRs'  NoTB  I  The  decision  of  the  supreme  court  in  Shearer  vs. 
Park  Nursery  Company^  103  Cal.  419,  has  suggested  this  amendment.  Thus 
amended  the  section  would,  adopting  the  language  of  the  supreme  court, 
"  have  a  uniformly  just  effect." 

Breach  of  warranty  of  quality  for  special  purpose. 

Sec.  3314.    The  detriment  caused  by  the  breach  of  a  war- 

2  ranty  of  the  fitness  of  an. article  of  personal  property  for  a 

3  particular  purpose  is  deemed  to  be  that  which  is  defined  by  the 

4  last  section,  together  with  a   fair  compensation   for  the  loss 

5  incurred  by  an  effort  in  good  faith  to  use  it  for  such  purpose. 

Breach  of  carrier's  obligation  to  receive  goods. 

Sec.  3315.     The  detriment  caused  by  the  breach  of  a  car- 

2  rier's  obligation  to  accept  freight,  messages,  or  passengers  is 

3  d?eemed  to  be  the  difference  between  the  amount  which  he  had 
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4  a  right  to  charge  for  the  carriage  and  the  amount  which  it 

5  would  be  necessary  to  pay  for  the  same  service  when  it  ought 

6  to  be  performed. 

Breach  of  carrier's  obligation  to  deliver. 

Sec.  3316.    The  detriment  caused  by  the  breach  of  a  carrier's 

2  obligation  to  deliver  freight,  where  he  has  not  converted  it  to 

3  his  own  use,  is  deemed  to  be  the  value  thereof  at  the  place  and 

4  on  the  day  at  which  it  should  have  been  delivered,  deducting 
6  the  freightage  to  which  he  would  have  been  entitled  if  he  had 
6    completed  the  delivery. 

Carrier's  delay. 

Sec.  3317.    The  detriment  caused  by  a  carrier's  delay  in 

2  the  delivery  of  freight  is  deemed  to  be  the  depreciation  in  the 

3  intrinsic  value  of  the  freight  during  the  delay,  and  also  the 

4  depreciation,   if  any,  in  the  market  value  thereof,  otherwise 

5  than  by  reason  of  a  depreciation  in  its  intrinsic  value,  at  the 

6  place  where  it  ought  to  have  been  delivered,  and  between  the 

7  day  at  which  it  ought  to  ha^ie  been  delivered   and  the  day 

8  of  its  actual  delivery. 

Breach  of  warranty  of  authority. 

Sec  3318.     The  detriment  caused  by  the  breach  of  a  war- 

2  ranty  of  an  agent's  authority  is  deemed  to  be  the   amount 

3  which  could  have  been  recovered  and  collected  from  his  prin- 

4  cipal  if  the  warranty  had  been  complied  with,  and  the  reason- 
6  able  expenses  of  legal  proceedings  taken,  in  good  faith,  to 
6    enforce  the  act  of  the  agent  against  his  principal. 

Breach  of  promise  of  marriage. 

,  Sec.  3319.     The   damages   for  the  breach  of  a   promise  of 
2     marriage  rest  in  the  sound  discretion  of  the  jury. 

ARTICLE  II. 

DAMAGES  FOB  WBONQS. 

Section  3333.  Breach  of  obligation  other  than  contract. 

3334.  Wrongful  occupation  of  real  property. 

3336.  Willful  holding  over. 

3336.  Conversion  of  personal  property. 

3337.  Same. 

3338.  Damages  of  lienor. 

3339.  Seduction. 

3340.  Injuries  to  animals. 

3341.  Same. 

Breach  of  obligation  other  than  contract. 

Sec.  3333.     For  the  breach  of  an  obligation  not  arising  from 
2    contract,   the   measure   of  damages,   except  where   otherwise 
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3  expressly  provided  by  this  code,  is  the  amount  which  will  com- 

4  pensate  for   all  the  detriment    proximately  caused    thereby, 

5  whether  it  could  have  been  anticipated  or  not. 

Wrongful  occupation  of  real  property. 

Sec.  3334.     The  detriment  caused  by  the  wrongful  occupa- 

2  tion  of  real  property,  in  cases  not  embraced  in  sections  3335, 

3  3344,  and  3346  of  this  code,  or  section  1174  of  the  Code  of  Civil 

4  Procedure,  is  deemed  to  be  the  value  of  the  use  of  the  property 

6  for  the  time  of  such  occupation,  not  exceeding  five  years  next 

6  preceding  the  commencement  of  the  action  or  proceeding  to 

7  enforce  the  right  to  damages,  and  the  costs,  if  any,  of  recover- 
8'   ing  the  possession. 

Willful  holding  over. 

Sec.  3335.     For   willfully   holding  over   real   property,   by 

2  a  person  who  entered  upon  the  same,  as  guardian  or  trustee 

3  for  an  infant,  or  by  right  of  an  estate  terminable  with  any  life 

4  or  lives,  after  the  termination  of  the  trust  or  particular  estate, 

5  without  the  consent  of  the  party  immediately  entitled  after 

6  such  termination,  the  measure  of  damages  is  the  value  of  the 

7  profits  received  during  such  holding  over. 

Conversion  of  personal  propert.y 

Sec.  3336.     The  detriment  caused  by  the  wrongful  conver- 

2  sion  of  persanal  property  is  presumed  to  be: 

3  1.  The  value  of  the  property  at  the  time  of  the  conversion, 

4  with  the  interest  from  that  time;  or,  where  the  action  has  been 

5  prosecuted  with  reasonable  diligence,  the  highest  market  value 

6  of  the  property  at  any  time   between  the   conversion  and  the 

7  verdict,  without  interest,  at  the  option  of  the  injured  party; 

8  2.  A   fair   compensation  for  the  time  and  money  properly 

9  expended  in  pursuit  of  the  property. 

Same. 

Sec.  3337.     The  presumption   declared  by  the  last  section 

2  cannot   be   repelled,   in   favor   of   one  whose   possession   was 

3  wrongful  from  the  beginning,   by  his  subsequent  application 

4  of    the  property   to  the   benefit  of   the  owner,   without  his 
6     consent. 

Damages  of  lienor. 

Sec.  3338.     One  having  a  mere  lien  on  personal  property 

2  cannot  recover  greater  damages  for  its  conversion  from  one 

3  having  a  right  thereto  superior  to  his,  after  his  lien  is  dis- 

4  charged,  than  the  amount  secured  by  the  lien,  and  the  com- 

5  pensation  allowed  by  section  3336  for  loss  of  time  and  expenses. 
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Seduction. 

Si!c.  3339.    The  damages  for  seduction  rest  in   the  sound 
2     discretion  of  the  jury. 

Injuries  to  animals. 

Sec.  3340.      For  wrongful  injuries  to  animals  being  sub- 

2  jects  of  property,  committed  willfully  or  by  gross  negligence, 

3  in  disregard  of  humanity,  exemplary  damages  may  be  given. 

Same. 

Sec.  3341.     The  owner,  possessor,  or  harborer  of  any  dog, 

2  or  other  animal  that  shall  kill,  worry,  or  wound  any  horses, 

3  mules,  neat  cattle,  swine,  sheep,  or   angora  or  cashmere  goats, 

4  shall  be  liable  to  the  owner  of  the  same  for  the  damages  and 

5  costs  of  suit,  to  be  recovered  before  any  court  of  competent 

6  jurisdiction. 

7  1.  In  the  prosecution  of  actions  under  this  chapter,  it  shall 

8  not  be  necessary  for  the  plaintiff  to  show  that  the  owner,  pos- 

9  sessor  or  harborer  of- such  dog  or  other  animal  had  knowledge 

10  of  the  fact  that  such  dog  or  other  animal  would  kill  or  wound 

11  horses,  mules,  neat  cattle,  sheep,  or  goats. 

12  2.  Any  person,  on  finding  any  dog  or  dogs  not  on  the  prem- 

13  ises  of  its  owner  or  possessor  worrying,  wounding,  or  killing 

14  any    horses,  mules,  neat  cattle,  sheep,  angora   or   cashmere 

15  goats,  may  at  the  time  of  so  finding  said  dog  or  dogs,  kill  the 

16  same,  and  the  owner  or  owners  thereof  shall  sustain  no  action 

17  for  damages  against  any  person  so  killing  such  dog  or  dogs. 

CoMMissiONBRs'  Notb:    If  there  is  any  necessity  for  the  protection  afforded 
to  sheep  and  goats  by  this  section  a  lilce  necessity  exists  to  extend  same  to 
horses,  mules,  neat  cattle,  and  swine;  hence  the  amendment  proposed. 

ARTICLE  III. 

PENAL  DAMAGES. 

Section  3344.    Failure  to  quit,  after  notice. 

3345.  Tenant  willfully  holding  over. 

3346.  Injuries  to  trees,  etc. 

3346a  Liability  for  setting  fire  to  woods ;  negligence. 

3347.  Injuries  inflicted  in  a  duel. 

3348.  Omitted. 

Failure  to  quit,  after  notice. 

Sec  3344.     If  any  tenant  give  notice  of  his  intention  to 

2  quit  the  premises,  and  does  not  deliver  up  the  possession  at 

3  the  time  specified  in  the  notice,  he  must  pay  to  the  landlord 

4  treble  rent  during  the  time  he  continues  in  possession  after  such 

5  notice. 
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Tenant  willfully  holdmg  over. 

Sec.  3345.     If  any  tenant,  or  any  person  in  collusion  with 

2  the  tenant,  holds  over  any  lands  or  tenements  after  demand 

3  made  and  one  months'  notice,  in  writing  given,  requiring  the 

4  possession  thereof,  such  person  holding  over  must  pay  to  the 

5  landlord  treble  rent  during  the  time  he  continues  in  possession 

6  after  such  notice. 

Injuries  to  trees,  etc. 

Sec.  3346.     For  wrongful  injuries  to  timber,  trees,  or  under- 

2  wood  upon  the  land  of  another,  or  removal  thereof,  the  measure 

3  of  damages  is  three  times  such  a  sum  as  would  compensate  for 

4  the  actual  detriment,  except  where  the  trespass  was  casual  and 

5  involuntary,  or  committed  under  the   belief   that  the  land 

6  belonged  to  the  trespasser,  or  where  the  wood  was  taken  by  the 

7  authority  of  highway  officers  for  the  purposes  of  a  highway  ; 

8  in  which  cases  the  damages  are  a  sum  equal  to  the  actual 

9  detriment. 

Liability  for  setting  fire  to  woods ;  negligence. 

Sec  3346a.     Every  person  setting  fire  to  his  own  woods,  or 

2  negligently  suffering  any  fire  to  extend  beyond  his  own  land, 

3  is  liable  in  treble  damages  to  the  party  injured. 

Commissioners'  Note  :  This  is  section  3344  of  the  Political  Code,  which  is 
transferred  to  its  proper  place  in  Civil  Code,  and  remembered  as  section  3346a. 

Injuries  inflicted  in  a  duel. 

Sec  3347.     If    any  person  slays  or    permanently  disables 

2  another  person  in  a  duel  in  this  state,  the  slayer  must  provide 

3  for  the  maintenance  of  the  widow  or  wife  of  the  person  slain 

4  or  permanently  disabled,  and  for  the  minor  children,  in  such 

5  manner  and   at  such  cost,  either  by  aggregate  compensation 

6  in.  damages  to  each,  or   by  a  monthly,  quarterly,  or  annual 

7  allowance,  to  be  determined  by  the  court. 

Sec  3348.     Omitted. 

CoMMissiONBBs'  NoTB :  The  commissioners  recommend  the  repeal  of  this 
section,  deeming  it  inexpedient  and  impolitic. 

ARTICLE  IV. 

QBNKBAL   PBOVISIONS. 

Section  3353.  Value,  how  estimated  in  favor  of  seller. 

3354.  Value,  how  estimated  in  favor  of  buyer, 

3355.  Property  of  peculiar  value. 

3356.  Value  of  thing  in  action. 

3357.  Damages  allowed  in  this  chapter,  exclusive  of  others. 

3358.  Limitation  of  damages. 

3359.  Damages  to  be  reasonable. 

3360.  Nominal  damages. 
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Value,  how  estimated  in  favor  of  seller. 

Sec.  3353.    In  estimating  damages,  the  value  of  property  to 

2  a  seller  thereof  is  deemed  to  be  the  price  which  he  could  have 

3  obtained  therefor  in  the  market  nearest  to  the  place  at  which  it 

4  should  have  been  accepted  by  the  buyer,  and  at  such  time  after 

5  the  breach  of  the  contract  as  would  have  sufficed,  with  reason- 
6 .  able  diligence,  for  the  seller  to  eflect  a  resale. 

Value,  how  estimated  in  favor  of  buyer. 

Sec.  3354.    In  estimating  damages,  except  as  provided  by 

2  sections  3355  and  3356,  the  value  of  property,  to  a  buyer  or 

3  owner  thereof,  deprived  of  its  possession,  is  deemed  to  be  the 

4  price  at  which  he  might  have  bought  an  equivalent  thing  in 

5  the  market  nearest  to  the  place  where  the  property  ought  to 

6  have  been  put  into  his  posession,  and  at  such  time  after  the 

7  breach  of  duty  upon  which  his  right  to  damages  is  founded  as 

8  would  suffice,  with  reasonable  diligence,  for  him  to  make  such  a 

9  purchase. 

Property  of  peculiar  value.  ' 

Sec  3355.    Where  certain  property  has  a  peculiar  value  to 
2.    a  person  recovering  damages  for  deprivation  thereof,  or  injury 

3  thereto,  that  may  be  deemed  to  be  its  value  against  one  wl^o 

4  had  notice  thereof  before  incurring  a  liability  to  damages  in  re- 

5  spect  thereof;* or  against  a  willful  wrongdoer. 

Value  of  thing  in  action. 

Sec  3356.     For  the  purpose  of  estimating  damages,  the  value 

2  of  an  instrument  in  writing  is  presumed  to  be  equal  to  that  of 

3  the  property  to  which  it  entitles  its  owner. 

.    Darqiiiges  allowed  in  this  chapter,  exclusive  of  others. 

Sec  3357.    The  damages  prescribed  by  this  chapter  are  ex- 

2  elusive  of  the  exemplary  damages  and  interest,  except  where 

3  those  are  expressly  mentioned.  ^ 

Limitation  of  damages. 

Sec  3358.     Notwithstanding  the  provisions  of  this  chapter, 

2  no  person  can  recover  a  greater  amount  in  damages  for  the 

3  breach,  of  an  obligation  than  he  could  have  gained  by  the  full 

4  performance  thereof  on  both  sides,  except  in  the  cases  specified 
'5    in  the  articles  on  exemplary  damages  and  penal  damages,  and 

6  in  sections  3319,  3339,  and  3340. 

Damages  to  be  reasonable. 

Sec  3359.     Damages  must,  in  all  cases,  be  reasonable,  and 

2     where  an  obligation  of  any  kind  appears  to  create  a  right  to 
35 — cc 
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3  unconscionable  and  grossly  oppressive  damages,  contrary   ta 

4  substantial  justice,  no  more  than  reasonable  damages  can  be 

5  recovered. 

Nominal  damages.  ^ 

Sec  3360.     When  a  breach  of  duty  has  caused  no  appreciable 

2  detriment  to  the  party  affected,  he  may  yet  recover  nominal 

3  damages. 

TITLE  III. 

SPECIFIC  AND  PREVENTIVE  RELIEF. 

Chapter  I.    General  Principles.     [3366-3369.] 
II.    Specific  Relief.     [3375-3414.] 
III.    Preventive  Relief.     [3420-3423.] 

4 

CHAPTER  I. 

general  principles: 

Section  3366.  Specific  relief,  when  allowed. 

3367.  Specific  relief,  how  given. 

3368.  Preventive  relief,  how  given. 

3369.  Not  to  enforce  penalty,  etc.  ^ 

Specific  relief,  when  allowed. 

Sec.  3366.     Specific   or  preventive  relief  may  be  given  a& 
2     provided  by  the  laws  of  this  state. 

GoMMissiONBBs'  NoTE:    The  amendment  suggested  to  this  section  consists 
of  striking  out  the  words  "in  the  cases  specified  in  this  title,  and  in  no  others, 
and  inserting  in  lieu  thereof  the  words,  "as  provided  by  the  laws  oflthis  state, 
thereby  enlarging  the  scope  of  the  section. 

Specific  relief,  how  given. 

Sec.  3367.     Specific  relief  is  given:     • 

2  1.  By  taking  possession  of  a  thing,  and  delivering  it  to  a. 

3  claimant; 

4  2.  By  compelling  a  party  himself  to  do  that  which  ought  to 

5  be  done; 

6  3.  By  declaring  and  determining  the  rights  of  parties,  other- 

7  wise  than  by  an  award  of  damages. 

Preventive  relief,  how  given. 

Sec.  3368.     Preventive  relief  is  given  by  prohibiting  a  party" 
2     from  doing  that  which  ought  not  to  be  done. 


; 

Aeticlb  I. 

II. 

III. 

IV. 

1 

1 

VI. 
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Not  to  enforce  penalty,  etc. 

Sec.  3369.     Neither  specific  nor  preventive  relief  can  be 

2  granted  to  enforce  a. penal  law,  except  in 'a  case  of  nuisance, 

3  nor  to  enforce  a  penalty,  or  forfeiture,  in  any  case. 

CHAPTER  II. 

SPECIFIC   RELIEF. 

Possession  of  Hbal  Pbopkbty.    [3375.]  v 

Possession  of  Personal  Peopbbtt.    [3379-3380.] 
Specific  Pebfobmance  of  Obligations.    [3384-3396.] 
Revision  of  Contbacts.    [3399-3402.] 
Rescission  of  Contbacts.    [3406-3408.] 
Cancellation  of  Instbuments.    [3412-3414.] 

ARTICLE  I. 

possession  of  BEAL   PBOiPEBTY. 

Section  3375.    Judgment  for  possession  or  title. 
Judgment  for  possession  or  title. 

Sec  3375.     A  person  entitled  to  specific  real  property,  by 

2  reason  either  of  a  perfected  title  or  of  a  claim  to  title  which 

3  ought  to  be  perfected,  may  recover  the  same  in  the  manner  pre- 

4  scribed  by  the  Code  of  Civil  Procedure,  either  by  a  judgment  for 

5  its  possession,  to  be  executed  by  the  sheriff,  or  by  a  judgment 

6  requiring  th^  other  party  to  perfect  the  title  and  to  deliver  pos- 

7  session  of  the  property. 

ARTICLE  II. 

POSSESSION  of  pebsonal  pbopebty. 

Section  3379.    Judgment  for  delivery, 

3380.    When  holder  may  be  compelled  to  deliver. 

Judgment  f  ^r  delivery. 

Sec  3379.     A  person  entitled  to  the  immediate  possession  of 

2  specific  personal  property  may  recover  the  same  in  the  manner 

3  provided  by  the  Code  of  Civil  Procedure. 

When  holder  may  be  compelled  to  deliver. 

Sec  3380.    Any  person  having  the  possession  or  control  of 

2  a  particular  article  of  personal  property,  of  which  he  is  not 

3  the  owner,  may  be  compelled  specifically  to  deliver  it  to  the 

4  person  entitled  to  its  immediate  possession. 

ARTICLE    III. 

SPECIFIC  pebfobmance  OF  OBLIGATIONS. 

Section  3384.  In  what  cases  compelled. 

3386.  Cannot  be  compelled  unless  right  mutual. 

3387.  Distinction  between  real  and  personal  property. 

3388.  Contract  signed  by  one  party  only  may  be  enforced  by  other. 

3389.  Liquidation  of  damages  not  a  bar  to  specific  performance. 


r. 
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Section  3390.    What  cannot  be  specifically  enforced. 

3391.  What  parties  cannot  be  compelled  to  perform. 

3392.  'What  parties  cannot  have  specific  performance   in  their 

favor. 

3394.  Agreement  to  sell  property  by  one  who  has  defective  title. 

3395.  Relief  against  parties  claiming  under  person  bonnd  to  per- 

form. 

In  what  cases  compelled. 

Sec.  3384.     Except  as  otherwise  provided  in  this  article, 
^   specific  performance  of  an  obligation  may  be  compelled. 

Sec  3385.     Omitted. 

GoMMissiONXBS'  NoTE.*    By  an  act  of  March  30, 1874  (Amendments  1873-74, 
267),  section  3385  was  repealed,  and  for  that  reason  the  same  has  been  here  , 
omitted. 

Cannot  be  compelled  unless  right  mutual. 

Sec  3386.    Neither  party  to  an  obligation  can  be  compelled 

2  specifically  to  perform  it,  unless  the  other  party  thereto  has 

3  performed,  or  is  compellable  specifically  to  perform,  everything 

4  to  which  the  former  is  entitled  under  the  same  obligation, 

5  either  completely  or  nearly  so,  together  with  full  compensation 

6  for  any  want  of  entire  performance. 

Distinction  between  real  and  personal  property. 

Sec  3387.    It  is*  to  be  presumed  that  the  breach  of  an  agree- 

2  ment  to  transfer  real  property  cannot  be  adequately  relieved  by 

3  pecuniary  compensatioiU,  and  that  the  breach  of  an  agreement 

4  to  transfer  personal  property  can  be  thus  relieved. 

Contract  signed  by  one  party  only  may  be  enforced  by  other. 

Sec  3388.     A  party  who  has  signed  a  written  contract  may 

2  be  compelled  specifically  to  perform  it,  though  the  dther  party 

3  has  not  signed  it,  if  the  latter  has  performed,  or  offers  to  per- 

4  form  it  on  his  part,  and  the  case  is  otherwise  proper  for 

5  enforcing  specific  performance. 

Liquidation  of  damages  not  a  bar  to  specific  performance. 

Sec  3389.     A  contract  otherwise  proper  to  be  specifically 

2  enforced  may  be  thus  enforced,  though  a  penalty  is  imposed,  or 

3  the   damages  are  liquidated  for  its  breach,  and  the  party  in 

4  default  is  willing  to  pay  the  same. 

What  cannot  be  specifically  enforced. 
Sec  3390.     The  following  obligations  cannot  be  specifically 

2  enforced: 

3  1.  An  obligation  to  render  personal  service; 

4  2.  An  obligation  to  employ  another  in  personal  service; 
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5  3.  An  agreement  to  submit  a  controversy  to  arbitration; 

6  4.  An  agreement  to  perform  an  act  which  the  party  has  not 

7  power  lawfully  to  perform  when  required  to  do  so; 

8  5.  An  agreement  to  procure  the  act  or  consent  of  the  wife  of 

9  the  contracting  party,  or  of  any  other  third  person;  or, 

10  6.  An  agreement,  the  terms  of  which  are  not  sufficiently  cer- 

11  tain  to  make  the  precise  act  which  is  to  be  done  clearly  ascer-. 

12  tainable. 

What  parties  cannot  be  compelled  to  perform. 

Sec.  3391.     Specific  performance  cannot  be  enforced  against 

2  a  party  to  a  contract  in  any  of  the  following  cases: 

3  1.  If  he  has  not  received  an  adequate  consideration  for  the 

4  contract; 

5  2.  If  it  is  not,  as  to  him,  just  and  reasonable; 

6  3.  If  his  assent  was  obtained  by  the  misrepresentation,  con- 

7  cealment,  circumvention,  or  unfair  practices  of  any  party  to 

8  whom  performance  would  become  due  under  the  contract,  or  by 

9  any  promise  of  such  party  which  has  not  been  substantially 
10  fulfilled;  or, 

4.  If  his  assent  was  given  under  the  influence  of  mistake, 

2  misapprehension,   or  surprise,  except  that  where  the  contract 

3  provides  for  compensation  in  case  of  mistake,  a  mistake  within 

4  the  scope'  of  sudh  provision  may  be  compensated  for,  and  the 

5  contract  specifically  enforced  in  other  respects,  if  proper  to  be 

6  so  enforced. 

What  parties  cannot  have  specific  pferf ormance  in  their  favor. 

Sec.  3392.    Specific  performance  cannot  be  enforced  in  favor 

2  of  a  party  who  has  not  fully  and  fairly  performed  all  the  con- 

3  ditions  precedent  on  his  part  to  the  obligation   of  the  other 

4  party,  except  wherp  his  failure  to  perform  is  only  partial,  and 

5  either  entirely  immaterial  or  capable  of  being  fully  compen- 

6  sated,  in  which  case  specific  performance  may  be  compelled, 

7  upon  full  compensation  being  made  for  the  default. 

Sec  3393.     Omitted, 

Commissioners'  Note  :  By  an  act  of  March  30, 1874,  in  effect  July  1, 1874 
(Stats.  1873-74),  section  3393  was  repealed,  and  for  that  reason  the  same  has 
been  here  omitted. 

Agreement  to  sell  property  by  one  who  has  defective  title. 

Sec.  3394.     An  agreement  for  the  sale  of  property  cannot  be 

2  specifically  enforced  in  favor  of  a  leller  who  cannot  give  to  the 

3  buyer  a  title  free  from  reasonable  doubt. 
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Relief  against  parties  claiming  under  person  bonnd  to  perform. 

Sec.  3395.  Whenever  an  obligation  in  respect  to  real  prop- 
2  erty  would  be  specifically  enforced  against  a  particular  person, 
3 »  it  may  be  in  like  manner  enforced  against  any  other  person 

4  claiming  under  him  by  a  title  created  subsequently  to  the  ob- 

5  ligation,  except  a  purchaser  or  incumbrancer  in  good  faith  and 
^  6    for  value,  and  except,  also,  that  any  such  person  may  exoner- 

7  ate  himself  by  conveying  all  his  estate  to  the  person  entitled  to 

8  enforce  the  obligation. 

ARTICLE  IV. 

BEYISION  OF    CONTRACTS. 

Section  3399.  When  contract  may  be  revised. 

3400.  Presumption  as  to  intent  of  parties. 

3401.  Principles  of  revision. 

3402.  Enforcement  of  revised  contract. 

When  contract  may  be  revised. 

Sec.  3399.     When,  throtlgh  fraud  or  a  mutual  mistake  of 

2  the  parties,  or  a  mistake  of  one  party,  which  the  other  at  the 

3  time   knew  or   suspected,  a  written   contract  does   not  truly 

4  express  the  intention  of  the  parties,  it  may  be  revised  on  the 

5  application  of  a  party  aggrieved,  so  as  to  express  that  inten- 

6  tion,   so  far  as    it  can   bfe  done  without  prejudice  to  rights 

7  acquired  by  third  persons,  in  good  faith  and  for  value. 

Presumption  as  to  intent  of  parties. 

Sec.  3400.     For  the  purpose  of  revising  a  contract,  it  must 

2  be  presumed  that  all  the  parties  thereto  intended  to  make  an 

3  equitable  and  conscientious  agreement. 

Principles  of  revision. 

Sec.  3401.     In  revising  a  written  instrument,  the  court  may 

2  inquire  what  the  instrument  was  intended  to  mean,  and  what 

3  were  intended  to  be  its  legal  consequences,  and  is  not  con- 

4  fined  to  the  inquiry  what  the  language  of  the  instrument  was 

5  intended  to  be. 

Enforcement  of  rev^ped  contract. 

Sec  3402.  A  contract  may  be  first  revised  and  then 
2    specifically  enforced. 

ARTICLE    V. 

RESCISSION  OF  CONTRACTS.  , 

Section  3406.    When  rescission  may  be  adjudged. 

3407.  Rescission  for  mistake. 

3408.  Court  may  require  party  rescinding  to  do  equity. 

f 

When  rescission  may  be  adjudged. 

Sec.  3406.  The  rescission  of  a  written  contract  may  be 
2     adjudged,  on  the  application  of  a  party  aggrieved  : 
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3  1.  In  any  of  the  cases  mentioned  in  section  1689;  or, 

4  2.  Where  the  contract  is  unlawful,  for  causes  not  apparent 

5  upon  its  face,  and  the  parties  were  not  equally  in  fault;  or, 

6  3.  When   the   public  interest  will   be    prejudiced  by  per- 
7 '  mitting  it  to  stand. 

Hescission  for  mistake.^ 

Sec  3407.     Rescission  cannot  be  adjudged  for  mere  mistake, 

2  unless  the  party  against  whom  it  is  adjudged  can  be  restored 

3  to  substantially  the  same  position  as  if  ttie  contract  had  not 

4  been  made. 

9 

Court  may  require  party  rescinding  to  do  equity. 

Sec.  3408.     On  adjudging  the  rescission  of  a  contract,  the 

2  court  may  require  the  party  to  whom  such  relief  is  granted  to  ' 

3  make   any   compensation   to    the    other  which    justice  may 

4  require. 

ARTICLE  VI. 

CANCELLATION  OF   INSTRUMENTS. 

Section  3412.    When  may  be  ordered. 

3413.  Instrument  obviously  void. 

3414.  Cancellation  in  part. 

When  may  be  ordered. 

Sec.  3412.     A  written  instrument,  in  respect  to  which  there 

2  is  a  reasonable  apprehension  that  if  left  outstanding  it  may 

3  cause  serious  injury  to  a  person  against  whom  it  is  void  or  void- 

4  able,  may,  upon  his  application,  be  so  adjudged,  and  ordered 
h    to  be  delivered  up  or  canceled. 

Instrument  obviously  void. 

Sec  3413.     An    instrument,   the    invalidity    of   which   is 

2  apparent  upon  its  face,  or  upon  the  face  of  another  instrument 

3  which  is  necessary  to  the  use  of  the  former  in  evidence,  is  not 

4  to  be  deemed  capable  of  causing  injury,  within  the  provisions 

5  of  the  last  section. 

Cancellation  in  part. 

Sec  3414.     Where  an  instrument   is  evidence  of  different 

2  rights  or  obligations,  it  may  be  canceled  in  part,  and  allowed 

3  to  stand  for  the  residue. 

CHAPTER  III.  » 

preventive  relief. 

Section  3420.  Relief,  how  granted. 

3421.  Provisional  injunctions,  how  regulated. 

3422.  Injunction,  when  allowed. 

3423.  Injunction,  when  not  allowed. 


\ 
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Relief,  how  granted. 

Sec.  3420.    Preventive  relief  is  granted  by  injunction,  pro- 
2    visional  or  final. 

Provisional  injunctions,  bow  regulated. 

Sec.  3421.     Provisional   injunctions  are  regulated  by  the 
2    Code  of  Civil  Procedure. 

Injunction,  when  allowed. 

Sec.  3422.     Except  where  otherwise  provided  by  this  title,  a 

2  final  injunction  may  be  granted  to  prevent  the  breach  of  an 

3  obligation  existing  in  favor  of  the  applicant:  • 

4  1.  Where  pecuniary  compensation  would  not  afford  adequate 

5  relief; 

6  2.  Where  it  would  be  extremely  difficult  to  ascertain  the 

7  amount  of  compensation  which  would  afford  adequate  relief ; 

8  3.  Where  the  restraint  is  necessary  to  prevent  a  multiplicity 

9  of  judicial  proceedings; 

10        4.  Where  the  obligation  arises  from  a  trust. 

Injunction,  when  not  allowed. 

Sec.  3423.     An  injunction  cannot  be  granted: 

2  1.  To  stay  a  judicial  proceeding  pending  at  the  commence- 

3  ment  of  the  action  in  which  the  injunction  is  demanded,  unless 

4  such  restraint  is  necessary  to  prevent  a  multiplicity  of  such 

5  proceedings; 

6  2.  To  stay  proceedings  in  a  court  of  the  United  States; 

7  3.  To  stay  proceedings  in  another  state  upon  a  judgment  of 

8  a  court  of  that  state; 

.9        4.  To  prifirent  the  execution  of  a  public  statute  by  officers  of 

10  the  law,  for  the  public  benefit; 

11  5.  To  prevent  the  breach  of  a  contract,  the  performance  of 

12  which  would  not  be  specifically  enforced; 

13  6.  To  prevent  the  exercise  of  a  public  or  private  office,  in  a 

14  lawful  manner,  by  the  person  in  possession; 

15  7.  To  prevent  a  legislative  act  by  a  municipal  corporation. 
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F^RT    II. 

SPECIAL   RELATIONS   OP   DEBTOR   AND    CREDITOR. 

Title  I.     Genebal  Principles.     [3429-3433.] 

II,     Fraudulent  Instruments  and  Transfers.     [3^3'.")- 
3442.] 
III.     Assignments   for    Benefit   of   Creditor.     [;I449- 
3473.] 


GENERAL     PRINCIPLES. 

Section  3429.  Debtor  defined. 

3430.  Creditor  deSned. 

3431.  Contracts  of  debtor  are  valid. 

3432.  Payments  in  preference. 

34.'(3.    Uelative  riglitB  of  different  creditors. 

Debtor  defined. 
Sec.  3429.     A  debtor,  within  the  meaning  of  this  title,  is  one 

2  who,  by  reason  of  an  existing  obligation,  is  or  may  become 

3  liable  to  pay  money  to  another,  whether  such  liability  ia  certain 

4  or  contingent. 

Creditor  delined. 
Sec.  3430,     A  creditor,  within  the  meaning  of  this  title,  is 

2  one  in  whose  favor  an  obligation  exists,  by  reason  of  which  he 

3  is,  or  may  become,  entitled  to  the  payment  of  money. 

Contracts  of  debtor  are  valid. 
Sec.  3431.     In   the   absence   of   fraud,  every   contract  of  a 

2  debtor  ia  valid  against  all  his  creditors,  existing  or  subsequent, 

3  who  have  not  acquired  a  lien  on  the  property  affected  by  auch 

4  contract. 

Payments  in  preference. 
<      Sec.  3432.     A  debtor  may  pay  one  creditor  in  preference  to 

2  another,  or  may  give  to  one  creditor  security  for  the  payment 

3  of  his  demand  in  preference  to  another. 

Eelative  rights  ol  different  creditors. 
Sec  3433.     Where  a  creditor  ia  entitled  to  resort  to  each  of 

2  several  funds  for  the  satisfaction  of  his  claim,  and  another 

3  person  has  an  interest  in,  or  is  entitled  as  a  creditor  to  resort 


554  REPORT  OF  CODE  COMMISSIONERS. 

4  to  some,  but  not  all  of  them,  the  latter  may  require  the  former 

5  to  seek  satisfgetion  from  those  funds  to  which  the  latter  has  no 

6  such  claim,  so  far  as  it  can  be  done  without  impairing  the 

7  right  of  the  former  to  complete  satisfaction,  and  without  doing 

8  injustice  to  third  persons. 


TITLE  II. 

FRAUDULENT  INSTRUMENTS  AND  TRANSFERS. 

Section  3439.  Transfers,  etc,  with  intent  to  defraud  creditors. 

3440.  Certain  transfers  presumed  fraudulent. 

3441.  Creditor's  rights  must  be  judicially  ascertained. 

3442.  Question  of  fraud,  how  determined. 

» 
Transfers,  etc.,  with  intent  to  defraud  creditors. 

Sec.  3439.     Every  transfer  of  property  or  charge  thereon 

2  made,  every  obligation  incurred,  and  every  judicial  proceeding 

3  taken  with  intent  to  delay  or  defraud  any  creditor  or  other 

4  person  of  his  demands,  is  void  against  all  credi-tors  of  the 

5  debtor,  and  their  successors  in  interest,  and  against  any  person 

6  upon  whom  the  ^tate  of  the  debtor  devolves  in  trust  for  the 

7  benefit  of  others  than  the  debtor. 

Certain  transfers  presumed  fraudulent. 

Sec.  3440.     Every  transfer  of  personal  property,  other  than  a 

2  thing  in  action,  or  a  ship  or  cargo  at  sea  or  in  a  foreign  port, 

3  and  every  lien  thereon,  other  than  a  mortgage,  when  allowed 

4  by  law,  and  a  contract  of  bottomry  or  respondentia  is  conclu- 
6     sively  presumed,  if  made  by  a  person  having  at  the  time  the 

6  possession  or  control  of  the  property,  and  not  accompanied  by 

7  an  immediate  delivery,  and  followed  by  an  actual  and  con- 

8  tinned  change  of  possession  of  the  things  transferred,  to  be 

9  fraudulent,  and  therefore  void,  against  those  who  are  his  cred- 

10  iters  while  he  remains  in  possession,  and  the  successors  in 

11  interest  of  such  creditors,  and  against  any  persons  on  whom  his 

12  estate  devolves  in  trust  for  the  benefit  of 'others  than  himself, 

13  and  against  purchasers  and  incumbrancers  in  good  faith  sub- 

14  sequent  to  the  transfer;  provided,  however,  that  the  provisions 

15  of  this  section  shall  not  apply  to  the  transfers  of  wines  in  the 

16  wineries  or  wine  cellars  of  the  makers  or  owners  thereof,  or 

17  other  persons  having  possession,  care,  and  control  of  the  same, 

18  and  the  pipes,  casks,  and  tanks  in  which  the  said  wines  are 

19  contained,  which  transfers  shall  be  made  in  writing,  and  certi- 

20  fied  and  acknowledged  and  verified  in  the  same  form  as  pro- 
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21  vided  for  mortgages  of  personal  property,  and  which  shall  be 

22  recorded  in  the  book  of  miscellaneous  records  in  the  office  of 

23  the  county  recorder  of  the  county  in  which  the  same  are  situ- 

24  ated. 

Creditor's  rights  must  be  judicially  ascertained. 

Sec.  3441.     A  creditor  can  avoid  the  act  or  obligation  of  his 

2  debtor  for  fraud  only  where  the  fraud  obstructs  the  enforce- 

3  ment,  by  legal  process,  of  his  right  to  take  the  property  affected 

4  by  the  transfer  or  obligation. 

Question  of  fraud,  how  determined. 

Sec  3442.    In  all  cases  arising  under  section  1227,  or  under 

2  the  provisions  of  this  title,  except  as  otherwise  provided  in 

3  section  3440,  the  question  of  fraudulent  intent  is  one  of  fact  and 

4  not  of  law;  nor  can*  any  transfer  or  charge  be  adjudged  fraudu- 

5  lent  solely  on  the  ground  that  it  was  not  made  for  a  valuable 

6  colisideration;  provided ^  however j  that  any  transfer  or  incum- 

7  brance  of  property  made  or  given  voluntarily,  or  without  a 

8  valuable  consideration,  by  a  party  while  insolvent  or  in  con- 

9  templation  of  insolvency,  shall  be  fraudulent,  and  void  as  to 
10  existing  creditors. 

TITLE  III. 

ASSIGNMENTS   FOR  THE   BENEFIT   OF    CREDITORS. 

Section  3449.  When  debtor  may  ^execute  assignment. 

3450.  Insolvency  defined. 

3451.  Certain  transfers  not  affected. 

3452.  What  debts  may  be  secured. 

3457.  Assignment,  when  void. 

3458.  The  instrument  of  assignment,  how  executed. 

3459.  Compliance  with  provisions  of  last  section  necessary  to 

validity  of  assignment. 

3460.  Assignee  takes,  subject  to  rights  of  third  parties. 

3461.  Inventory  required.  *• 

3462.  Verification  of  inventory. 

3463.  Recording  assignment  and  filing  inventory. 

3464.  Same. 

3465.  Effect  of  omitting  to  record. 

3466.  Assignment  of  real  property. 

3467.  'Bond  of  assignees. 

3468.  Conditions  of  disposal  and  conversion. 

3469.  Accountings. 

3470.  Property  exempt. 
4  3471.  Compensation. 

3472.  Assignees  protected  for  acts  done  in  good  faith. 

3473.  Assent  of  creditor  necessary  to  modification  of  assignment. 

When  debtor  may  execute  assignment 

Sec.  3449.     An  insolvent  debtor  may,  in  good  faith,  execute 
2     an  assignment  of  property  in  trust  for  the  satisfaction  of  his 
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3  creditors,  in  conformity  to  the  provisions  of  this  chapter;  sub- 

4  ject,  however,  to  the  provisions  of  this  code  relative  to  trusts 

5  and  fraudulent  transfers,  and   to  the  restrictions  imposed  by 

6  '  law  upon  assignments  by  special  partnerships,  by  corporations, 

7  or  by  other  specific  classes  or  persons.     Every  such  assign- 

8  ment  shall  contain  a  list  of  the  names  of  the  creditors  of  the 

9  assignor,  and  their  places  of  residence  and  amounts  of  their 

10  respective  demands,  and    the    amounts    and  nature  of    any 

11  security  therefor,  and  shall,  subject  to  the  other  provisions  of 

12  this  section,  be  made  to  the  sheriff  of  the  county,  or  city  and 

13  county,  wherein  the  assignor   resides,  if  the  assignor   resides 

14  within  this  state;  or  in  case  the.  assignor  resides  out- of  this 

15  state,  then  to  the  sheriff  of  the  county,  or  city  and  county, 

16  wherein  the  property  assigned,  or  some  of  it,  is  situated;  but 

17  when  the  assignor  resides  out  of  the  state,  an  assignment  made 

18  as  herein  provided  may,  by  its  terms,  transfer  any  property  of 

19  the  assignor  in  this  state.     The  sheriff  shall  forthwith  take 

20  possession  of  all  the  property  so  assigned  to  him,  and  keep  the 

21  same  till  delivered  by  him,  as   hereinafter  provided.     When 

22  the    assignment    has    been    made,   as   herein    provided,   the 

23  sheriff  shall  immediately,  by  mail,  riotify  the  creditors  named 

24  in  the  assignment,  at  their  places  of  residence  as  given  therein, 

25  to  meet  at  his  office  on  a  day  and  hour  to  be  appointed  by  him, 

26  of  not  less  than  eight  nor  more  than  ten  days  from  the  date  of 

27  the  delivery  of  the  assignment  to  him,  for  the  purpose  of  electing 

28  one  or  more  assignees,  as  they  may  determine,  in  the  place  and 

29  stead  of  the  said  sheriff  in  the  premises,  and  shall  also  publish 

30  a  notice  of  such  meeting,  and  the  purpose  thereof,  at  least  once 

31  before  such    meeting,  in   some   newspaper  published  in   his 

32  county,  or  city  and  county.    The  notice  so  to  be  mailed  shall 

33  also  contain  a  statement  of  the  amount  of  the  demand  of  the 

34  creditor,  and  the  amount  and  nature  of  any  security  therefor, 

35  as  set  forth  in  the  assignment;  and  if  any  creditor  shall  not  find 

36  the  amount  of  his  claim  to  be  correctly  so  stated,  he  may  file 

37  with  said  sheriff,  at  or  before  such  meeting,  a  statement,  under 

38  oath,  of  his  demand,  and  such  statement  shall,  for  the  purpose 

39  of  voting  as  hereinafter  provided,  be  accepted  by  said  sheriff 

40  as  correct;  and  when  no  such  statement  is  filed,  the  statement 

41  of  amount  as  set  forth  in  the  assignment  shall  be  accepted 

42  by  the  sheriff  as  correct.     No  creditor  having  a  jnortgage  or 

43  pledge   of   real   or  personal  property  of   the   debtor,  or  lien 

44  .  thereon,  for  securing  the  payment  of  a  debt  owing  to  him  from  the 

45  debtor,  shall  be  allowed  to  vote  any  part  of  his  claim  at  such 

46  meeting  of  creditors,  unless  he  shall  have  first  conveyed,  released. 
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47  or  delivered  up  his  said  security  to  said  sheriff,  for  the  benefit 

48  of  all  creditors  of  said  assignor.     At  such  meeting  the, sheriff 

49  shall  preside,  and  a  majority  in  amount  of  demands  present  or 

50  represented  by  proxy  shall  control  all  questions  and  decisions. 

51  The  creditors  may  adjourn  such  meeting  from  time  to  time, 

52  and  may  vote  on  all  questions,  either  in  person  or  by  proxy 

53  signed  and  acknowledged  before  any  officer  authorized  to  take 

54  acknowledgments,  and  filed  with  the  sheriff.    At  such  a  meet- 

55  ing,  or  any  adjournment  thereof,  the  creditors  may  elect  one 

56  or  more  assignees  from  their  own  number,  in  the  place  and 

57  stead  of  the  sheriff,  and  the  person  or  persons  so  elected  shall 

58  afterwards  be  the  assignee  or  assignees  under  the  provisions  of 

59  this  title;  and  the  sheriff,  by  transfer  in  writing,  acknowledged 

60  as  required  by  section  3458,  shall  at  once  assign  to  such  elected 

61  assignee  or  assignees,  upon  the  trusts  in  this  title  provided,  all 

62  the  property  so  assigned  to  him,  and  deliver  possession  thereof. 

63  All  recitals  in  such  assignment  by  said  sheriff'  of  notices  of 

64  such  meeting,  and  the  holding  thereof,  and  of  the  due  election 

65  of  such  assignee  or  assignees,  shall  be  prima  facie  proof  of  the 

66  facts  recited.     The  sheriff  shall,  before  the  delivery  of  such 

67  assignment,  be  paid  the  expenses  incurred  by  him,  and  fees  in 

68  such  amount  as  would  by  law  be  collectible  if  the  property 

69  assigned  had  been  levied  upon  and  safely  kept  under  attach- 

70  ment.     Thereupon,  and  after  the  record  of  such  last  named 

71  assignment,  as  in  this  title  provided,  such  elected  assignee  or 

72  assignees  shall  take,  and  hold,  and  dispose  of  all  such  property 

73  and  its  proceeds,  upon  the  trusts  and  conditions  and  for  the 

74  purposes  in  this  title  provided. 

Insolvency  defined. 

Sec.  3450.     A  debtor   is  insolvent,   within  the  meaning  of 

2  this  title,  when  he  is  unable  to  pay  his   debts  from  his  own 

3  means  as  they  become  due. 

Certain  transfers  not  affected. 

Sec.  3451.     The  provisions  of  this  title  do  not  prevent  a 

2  person  residing  in  another  state  or  country  from  making  there, 

3  in  good   faith,  and   without  intent  to  evade  the  laws  of  this 

4  state,  a  transfer  of  property  situated  within  it;  but  such  person 

5  cannot  make  a  general  assignment  of  property  situated  in  this 

6  state  for  the  satisfaction  of  all  his  creditors,  except  as  in   this 

7  title  provided;   nor  do   the  provisions  of  this   title  affect  the 

8  power  of  a  person,   although   insolvent,  and   whether  residing 

9  within  or  without  this  state,  to   transfer  property  in  this  state, 
10  in  good  faith  to  a  particular  creditor,  for   the  purpose  of  pay- 
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11  ing  or   securing  the  whole  or  part  of  a  debt  owing  to  such 

12  creditor,  whether  in  his  own  right  or  otherwise. 

What  debts  may  be  secured. 

Sec.  3452.     An  assignment  for  the  benefit  of  creditors  may 

2  provide  for  any  subsisting  liability  of  the  assignor  which  he 

3  might  lawfully  pay,  whether  absolute  or  contingent. 

Sec.  3453.     Omitted. 

Commissioners'  Note:  By  an  act  of  March  30,  1874  (Stats.  187^74),  in 
effect  July  1, 1874,  section  3453  was  repealed,  and  f dr  that  reason  the  same  has 
been  here  omitted. 

>  •     ," 

Sec  3454.     Omitted, 

Commissioners'  Note  :  By  an  act  of  March  30,  1974  (Stats.  1873-74,  267), 
section  8454  was  repealed,  and  for  that  reason  the  same  has  been  here 
omitted. 

Sec.  3455.     Omitted. 

CoMMMissiONBRS'  NoTE :  By  an  act  of  March  30,  1874  (Stats.  1873-74,  267), 
section  3455  was  repealed,  and  for  that  reason  the  same  has  been  here 
omitted. 

Sec.  3456.     Omitted. 

Commissioners'  Note  :  By  an  act  of  March  30,  1874  (Stats.  1873-74,  267), 
section  3456  was  repealed,  and  for  that  reason  the  same  has  been  here 
omitted. 

Assignment,  when  void. 

Sec.  3457.     An  assignment  for  the  benefit  of  creditors  is  void 

2  against  any  creditor  of  the  assignor  not  assenting  thereto,  in 

3  the  following  cases: 

4  1.  If  it  give  a  preference  of  one  debt  or  class  of  debts  over 

5  another; 

6  2.  If  it  tend  to  coerce  any  creditor  to  release  or  compromise 

7  his  demand; 

8  3.  If  it  provide  for  the  payment  of  any  claim  known  to  the  . 

9  assignor  to  be  false  or  fraudulent,  or  for  the  payment  of  more 

10  upon  any  claim  than  is   known  to  be  justly  due  from   the 

11  assignor; 

12  4.  If  it  reserve  any  interest  in  the  assigned  property,  or  in 

13  any  part  thereof,  to  the  assignor,  or  for  his  benefit,  before  all 

14  his  existing  debts  are  paid; 

15  5.  If  it  confer  upon  the  assignee  any  power  which,  if  exer- 

16  cised,  might  prevent  or  delay  the  immediate  conversion  of  the 

17  assigned  property  to  the  purposes  of  the  trust; 

18  6.  If  it  exempt  him   from  liability  for  neglect  of  duty  or 

19  misconduct 
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The  mstrumeiiit  of  assignment,  how  executed. 

Sec.  3458.    An  assignment  for  the  benefit  of  creditors  must 

2  be  in  writing  subscribed  by  the  assignor,  or  by  his  agent 

3  the;;reto  authorized  in  writing,  and  the  transfer  by  the  sheriff 

4  must  also  be  in  writing,  subscribed  by  the  sheriff  in  his  official 

5  capacity.     Both  such  assignment  and  such  transfer  must  be 

6  acknowledged,  or  proved  and  certified,  in  the  mode  prescribed 

7  by  the  chapter  on  recording  transfers  of  real  property,  and  be 

8  recorded  as  required  by  sections  3463  and  3464;  but  recording  « 

9  in  one  county  constitutes  a  compliance  with  the  following 
10  section. 

Compliance  with  provisions  of  last  section  necessary  to  validity  of  assign- 
ment. 

Sec.  3459.  Unless  the  provisions  of  the  last  section  are 
2'  complied  with,  an  assignment  for  the  benefit  of  creditors  is 
3    void  against  every  creditor  of  the  assignor  not  assenting  thereto. 

Assignee  takes,  subject  to  the  rights  of  third  parties. 

Sec.  3460.    An  assignee  for  ,the  benefit  of  creditors  is  not  to 

2  be  regarded  as  a  purchaser  for  value,  and  has  no  greater  rights 

3  than  his  assignor  had,  in  respect  to  things  in  action  transferred 

4  by  the  assignment. 

Inventory  required. 

Sec  3461.     Within  twenty  days  after   an   assignment  is 

2  made  for  the  benefit  of  creditors,^he  assignor  must  make  and 

3  file,  in  the  manner  prescribed  by  section  3463,  a  full  and  true 

4  inventory,  showing: 

5  1.  All  the  creditors  of  the  assignor; 

6  2.  The  place  of  residence  of  each  creditor,  if  known  to  the 

7  assignor;  or  if  not  known,  that  fact  must  be  stated; 

8  3.  The  sum  owing  to  each  creditor  and  the  nature  of  each 

9  debt  or  liability,  whether  arising  on  written  security,  account, 

10  or  otherwise. 

11  4.  The  true  consideration  of  the  liability  in  each  case,  and 

12  the  place  where  it  arose; 

13  5.  Every  existing  judgment,  mortgage,  or  other  security  for 

14  the  payment  of  any  debt  or  liability  of  the  assignor; 

15  6.  All  property  of  the  assignor  at  the  date  of  the  assign- 

16  ment,  which  is  exempt  by  law  from  the  execution ; 

17  7.  All  of  the  assignor's  property  at  the  date  of  the  assign- 

18  ment,  both  real  and  personal,  of  every  kind,  not  so  exempt, 

19  and  the  incumbrances  existing  thereon,  and  all  vouchers  and 

20  securities  relating  thereto,  and   the   value  of  such  property 

21  according  to  the  best  knowledge  of  the  assignor. 
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Sec.  3462.    An  aflGidavit  must  be  made  by  every   assignor 

2  executing  an  assignment  for  the  benefit  of    creditors,  to  be 

3  annexed  to  and  filed  with  the  inventory  mentioned  in  the  last 

4  section,  to  the  effect  that  the  same  is  in  all  respects  just  and 

5  true  according  to  the  best  of  such  assignor's  knowledge  and 

6  belief.    If  the  assignor  neglects  or  refuses  to  make  and  file  such 

7  inventory  and  aflSdavit  within  said  twenty  days,  the  assign- 

8  ment  shall  not,  for  that  reason,  be  affected  in  any  way,  but  in 

9  that  event  the  assignee  or  assignees  elected  by  the  creditors 

10  shall  within  twenty  days  thereafter  make  and   file,  in  the 

11  oflGice'of  the  county  recorder  where  the  assignment  is  first 

12  recorded,  a  verified  inventory  of  all  assets  received  by  them; 

13  and  such  assignee  or  assignees  may  at  any  time,  or  from  time 

14  to  time,  after  the  transfer  to  them  by  the  sheriff,  by  petition  to 

15  the  superior  court  of  the  county,  or  city  and  county,  where  the 

16  assignment  is  first  recorded,  cause  the  assignor,  by  order  or 

17  citation,  to  appear  before  said  court,  or  a  commissioner,  or 

18  referee  to  be  appointed  by,  it,  at  a  time  and  place  within  the 

19  county,  or  city  and  county,  to  be  designated  in  the  order  or 

20  citation,  to  be  examined  touching  the  matters  mentioned  in 

21  section  3461,  and  any  other  matters  relative  to  the  assignment, 

22  and  to  have  with  him  all  books  of  account,  vouchers,  and 

23  papers  relating  to  the  assigned  property;  and  such  court  may, 

24  by  its    order,   require    the    surrender    to    such    assignee   or 

25  assignees  of  such  books^  vouchers,  and  papers,  to  be  by  them 

26  retained  until  their  trust  is  fully  completed  and  performed. 

Recording  assignment  and  filing  inventory. 

Sec.  3463.     An  assignment  for  the  benefit  of  creditors  must 

2  be  recorded,  and  the  inventory  required  by  section  3461  filed 

3  with  the  county  recorder  of  the  county  in  which  the  assignor 

4  resided  at  the  date  of  the  assignment;  or,  if  he  did  not  then 

5  reside  in  this  state,  with  the  recorder  of  the  county  in  which 

6  his  principal  place  of  business  was  then  situated;  or  if  he  had 

7  not  then  a  residence  or  place  of  business  in  this  state,  with  the 

8  recorder  of   the   county   in   which   the   principal  part  of  the 

9  assigned  property  was  then  situated. 

Same. 

Sec.  3464.     If  an  assignment  for  the  benefit  of  creditors  is 

2  executed  by  more  than  one  assignor,  it  may  be  recorded,  and 

3  a   copy  of  the  inventory   required   by   section  3461  may  be 

4  filed  with  the  recorder  of  the  county  in  which  any  of  the 

5  assignors  resided  at  its  date,  or  in  which  any  of  them,  not 

6  then  residing  in  this  state,  had  then  a  place  of  business. 
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Effect  of  omitting  to  record. 

Sec.  3465.     Aa  assignment  for  the  benefit  of  creditors  is  void 

2  against  creditors  of  the  assignor  and  against  purchasers,  and- 

3  incumbrancers  in  good  faith,  and  for  value,  unless  it  is  re- 

4  corded  as  provided  in  this  title,  and  unless  either  the  inven- 

5  lory  required  by  section  3461,  or  the  inventory  required  of  the 

6  assignee,  or  assignees,  by  section  3462,  is  filed  in  the  manner 

7  provided  in  this  title  and  within  the  time  designated.      . 

• 

Assignment  of  real  property. 

Sec  3466.    Where  an  assignment  for  the  benefit  of  creditors 

2  embraces  real  property,  it  is  subject  to  the  provisions  of  Article 

3  IV  of  the  chapter  on  recording  transfers,  as  well  as  to  those  of 

4  this  title. 

Bond  of  assignees. 

Sec  3467.     No  bond  shall  be  given  by  the  sheriff,  J^ut  he 

2  shall  be  liable  on  his  oflBcial  bond  for  the  care  and  custody  of 

3  the  property  while  in  his  possession.     Within  forty  days  after 

4  date  of  the  transfer  by  the  sheriff,  the  assignee  must  enter  into 

5  a  bond  to  the  people  of  this  state  in  such  amount  as  may  be 

6  fixed  by  a  judge  of  the  superior  court  of  the  county,  or  city  and 

7  county,  in  which  an  inventory  in  accordance  with  the  provis- 

8  ions  of  this  title  is  filed,  with  sufficient  sureties  to  be  approved 

9  by  such  judge,  and  conditioned  for  the  faithful  discharge  of  the 
10  trust,  and  the  due  accounting  for  all  moneys  received  by  the 
H  assignee,  which  bond  must  be  filed  in  the  same  office  with  the 

12  inventory;  and  any  assignee  failing  to  comply  with  the  pro- 

13  visions  of  this  section,  may  be  removed  by  the  above  named 

14  superior  court  on  petition  of  the  assignor,  or  any  creditor,  and 

15  his  successor  appointed  by  such  court. 

Conditions  of  disposal  and  conversion. 

Sec  3468.     Until  a  verified  inventory  has  been  made  and 

2  filed,  either  by  the  assignor  or  assignee,  as  required  by  the 

3  provisions  of  this  title,  and  the  assignee  has  given  the  bond 

4  required  by  the  last  section,  such  assignee  has  no  authority  to 

5  dispose  of  the  property  of  the  estate,  or  any  part  of  it  (except 

6  in  the  case  of  perishable  property,  which  in   his  discretion  he 

7  may  dispose  of  at  any  time,  and  receive  the  proceeds  of  sale 

8  thereof);  nor  has  he  power  to  convert   the  property,  or  the 

9  preceeds  of  any  sale  of  perishable  property,  to  the  purposes  of 

10  the  trust.     Within  ten  days  after  the  filing  of  his  bond,  the 

11  assignee  must  commence  the  publication  (and  such  publication 

12  shall  continue  at  least  once  a  week  for  four  weeks),  in  some 

36— CO 
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13  newspaper  published  in  the  county,  or  city  and  county,  where 

14  the  inventory  is  filed,  of  a  notice  to  creditors  of  the  assignor, 

15  stating  the  fact  and  date  of  the  assignment,  and  requiring  all 

16  persons  having  claims  against  the  assignor  to  exhibit  them, 

17  with  the  necessary  vouchers,  and  verified  by  the  oath  of  the 

18  creditor,  to  the  assignee,  at  his  place  of  residence  or  business, 

19  to  be  specified  in  the  notice;  and  he  shall  also,  within  ten  days 

20  after  the  first  publication  of  said  notice,  mail  a  copy  of  such 

21  notice  to  each  creditor  whose  name  is  given  in  the  instrument  of 

22  assignment,  at  the  address  therein  given.     After  such  notice  is 

23  given,  a  copy  thereof,  with  affidavit  of  due  publication  and  mail- 

24  ing,  must  be  filed  with  the  county  recorder  with  whom  the  inven- 

25  tory  has  been  filed,  which  affidavit  shall  be  prima  facie  evidence 

26  of  the  facts  stated  therein.     At  any  time,  or  from  time  to  time, 

27  after  the  expiration  of  thirty  days  from  the  first  publication  of 

28  said  notice  {provided,  the  same  shall  also  have  been  mailed  as 

29  inTihis  section  provided),  the  assignee  may,  in  his  discretion, 

30  declare  and  pay  dividends  to  the  creditors  whose  claims  have 

31  been  presented  and   allowed.     No  dividend  already  declared 

32  shall  be  disturbed  by  reason  of  claims  being  subsequently  pre- 

33  sented  and  allowed;  but  the  creditor  presenting  such  claim 

34  shall  be  entitled  to  a  dividend  equal  to  the  per  cent  already 

35  declared  and  paid,  before  any  farther  dividend  is  made;  pro- 

36  vided,  however,  that  there  be  assets  sufficient  for  that  purpose; 

37  and  provided,  that  the  failure  to  present  such  claim  shall  not 

38  have  resulted  from  his  own  neglect,  and  he  shall  attach  to 

39  such  claim  a  statement,  under  oath,  showing  fully  why  the 

40  same  was  not  before  presented.     When  a  creditor  has  a  mort- 

41  gage  or  pledge  of  real  or  personal  property  of  the  debtor,  or  a 

42  lien  thereon,   for  securing  the  payment  of  a  debt  owing  to 

43  him  from  the  debtor,  and  shall  not  have  conveyed,  released,  or 

44  delivered  up  such  security  to  the  sheriff,  as  provided  for  by 

45  section  3449  of  this  code,  he  shall  be  admitted  as  a  creditor 

46  only  for  the  balance  of  the  debt  after .  deducting  the  value 

47  of    such   mortgage,   pledge,   or  lien,   to    be    ascertained    by 

48  agreement    between    him    and    the   assignee,  or    by   a    sale 

49  thereof,  to  be  made  in   such  manner  as  the  superior  court 

50  of  the  county  in  which  the  assignment  is  made  shall  direct; 

51  or  the  creditor  may  release  or  convey  his  claim  to  the  as- 

52  signee  upon  such  property,  and  be  permitted  to  prove  his 

53  whole  debt.     If  the  value  of  the  property  exceeds  the  sum  for 

54  which  it  is  so  held  as  security,  the  assignee  may  release  to 

55  the  creditor  the  debtor's  right  of  redemption  thereon  on  receiv- 

56  ing  such  excess,  or  he  may  sell  the  property,  subject  to  the 
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57  claim  of  the  creditor  thereon;  and  in  either  case  the  assignee 

58  and  creditor,  respectively  shall,  execute  all  deeds  and  writings 

59  necessary  or  proper  to  consummate  the  transaction.     If  the  prop- 

60  erty  is  not  sold  or  released,  and  delivered  up,  the  creditor  shall 

61  not  be  allowed  to  prove  any  part  of  his  debt. 

Accountings. 

Sec.  3469.     After  six  months  from  the  date  of  an  assignment 

2  for  the  benefit  of  creditors,  the  assignee  may  be  required,  on 

3  the  petition  of  any  creditor,  to  account  before  the  superior  court 

4  of  the  county  where  the  accompanying  inventory  was  filed,  in 

5  the  manner  prescribed  by  the  insolvent  laws  of  this  state. 

Property  exempt. 

Sec.  3470.     Property  exempt  from  execution,  and  insurance 

2  upon  the  life  of  the  asgignor,  do  not  pass  to  the  assignee  by  a 

3  general  assignment  for  the  benefit  of  creditors,  unless  the  instru- 

4  ment  specially  mentions  them,  and  declares  an  intention  that 

5  they  should  pass  thereby. 

Compensation. 

Sec.  3471.     The  elected  assignee  or  assignees  for  the  benefit 

2  of  creditors  shall  be  entitled  to  the  same  commissions  on  assign- 

3  ments  heretofore  and  hereafter  made  as  are  allowed  by  law  to 

4  the  assignees  in  insolvency,  and  the  assignment  cannot  grant 

5  more.     Such  assignee  or  assignees  shall  also  be  entitled  to  all 

6  necessary  expenses  in  the  management  of  their  trust. 

Assignees  protected  for  acts  done  in  good  faith. 

Sec.  3472.     An  assignee  for  the  benefit  of  creditors  is  not  to 

2  be  held  liable  for  his  acts,  done  in  good  faith,  in  the  execution 

3  of  the  trust,  merely  for  the  reason  that  the  assignment  is  after- 

4  ward  adjudged  void. 

Assent  of  creditor  necessary  to  modification  of  assignment. 

Sec.  3473.     An  assignment  for  the  benefit  of  creditors,  which 

2  has  been  executed  and  recorded  so  as  to  transfer  the  property 

3  to  the  sherifi",  or  a  transfer  by  the  sheriff  to  the  elected  assignee 

4  or  assignees  which  has  been  executed  and  recorded,  cannot 

5  afterwards  be  modified  or  canceled  by  the  parties  without  the 

6  consent  of  the  assignor  and  of  every  creditor  afiected  thereby. 

Insolvency  proceedings,  how  regulated. 

Sec.  3474.     Proceedings  in  insolvency  are  regulated  by  the 
2     Code  of  Civil  Procedure. 

Commissioners'  Notb  :  Assignments  for  the  benefit  of  creditors  and  pro- 
ceedings in  insolvency  might  properly  be  regulated  under  one  title  were  it 
not  for  the  fact  that  the  procedure  necessary  to  give  the  latter  effect  is  so 
extensive  as  to  almost  change  the  scope  of  this  code.  It  has,  for  that  reason, 
been  incorporated  in  the  Code  of  Civil  Procedure. 
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F^RT  III. 

NUISANCE. 

Title  I.    General  Principles.  [3479-3184.] 
II.    Public  Nuisances.  [3490-3495.] 
III.    Private  Nuisances.  [3501-3503.] 


TITLE  I. 

GENERAL    PRINCIPLES. 

Section  3479.    Nuisance  defined. 

3430. '  Public  nuisance  defined. 

3481.  Private  nuisance  defined. 

3482.  What  is  not  deemed  a  nuisanc^. 

3483.  Successive  owners. 

3484.  Abatement  does  not  preclude  action. 

Nuisance  defined. 

Sec.  3479.     Anything  which  is  injurious  to  health,  or  is 

2  indecent  or  offensive  to  the  senses,  or  an  obstruction  to  the  free 

3  use  of  property,  so  as  to  interfere  with  the  comfortable  enjoy- 

4  ment  of  life  or  property,  or  unlawfully  obstructs  the  free  pas- 

5  sage  or  use,  in  the  customary  manner,  of  any  navigable  lake, 

6  or  river,  bay,  stream,  canal,  or  basin,  or  any  public  park, 

7  square,  street,  or  highway,  is  a  nuisane. 

Public  nuisance  defined. 

Sec.  3480.     A  public  nuisance  is  one  which  affects  at  the 

2  same  time  an  entire  community  or  neighborhood,  or  any  con- 

3  siderable  number  of  person?,  although  the  extent  of  the  annoy- 

4  ance  or  damage  inflicted  upon  individuals  may  be  unequal. 

Private  nuisance  defined. 

Sec.  3481.     Every  nuisance  not  included  in  the  definition  of 
2    the  last  section  is  private. 

What  is  not  deemed  a  nuisance. 

Sec.  3482.     Nothing  which  is  done  or  maintained  under  the 
2    express  authority  of  a  statute  can  be  deemed  a  nuisance. 

Successive  owners. 

Sec.  3483.     Every  successive  owner  of  property  who  neglects 
2     to  abate  a  continuing  nuisance  upon,  or  in  the  use  of,  such  prop- 
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3  erty,  created  by  a  former  owner,  is  liable  therefor  in  the  same 

4  manner  as  the  one  who  first  created  it. 

Abatement  does  not  preclude  action. 

Sec.  3484.    The  abatement  of  a  nuisance  does  not  prejudice 

2  the  right  of  any  person  to  recover  damages  for  its  past  exist- 

3  ence. 


TITLE  II. 

PUBLIC  NUISANCES. 

Section  3490.    Lapse  of  time  does  not  legalize. 

3491.    Remedies  against  public  nuisance. 

3492.«  What  remedies  regulated  by  the  Penal  Code. 

3493.  Private  person  maintain  action,  when. 

3494.  Abatement,  by  whom. 
3496.    Abatement,  how  effected. 

Lapse  of  time  does  not  legalize. 

Sec  3490.     No  lapse  of  time  can  legalize  a  public  nuisance, 
2     amounting  to  an  actual  obstruction  of  public  right. 

Remedies  against  public  nuisance. 

Sec.  3491.    The  remedies  against  a  public  nuisance  are: 

2  1.  Indictment  or  information; 

3  2.  A  civil  action;  or, 

4  3.  Abatement. 

What  remedies  regulated  by  the  Penal  Code. 

Sec  3492.    The  remedy   by  indictment  or  information  is 
2    regulated  by  the  Penal  Code. 

Private  person  may  maintain  action,  when. 

Sec  3493.     A  private  person  may  maintain  an  action  for  a 

2  public  nuisance,  if  it  is  specially  injurious  to  himself,  but  not 

3  otherwise. 

Abatement,  by  whom.  ^ 

Sec.  3494.    A  public  nuisance  may  be  abated  by  any  public 
2    body  or  officer  authorized  thereto  by  law. 

Abatement,  how  effected. 

Sec  3495.     Any  person  may  abate  a  public  nuisance  which 

2  is  specially  injurious   to  him  by  removing,  or,  if  necessary, 

3  destroying  the  thing  which  constitutes  the  same,  without  com- 

4  mitting  a  breach  of  the  peace,  or  doing  unnecessary  injury. 
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TITLE  m. 

PRIVATE  NUISANCES. 

Section  3501.    Remedies  for. 

3602.    Abatement,  how  effected. 
3503.    When  notice  is  required. 

Remedies  for. 

Sec.  3501.     The  remedies  against  a  private  nuisance  are: 

2  1.  A  civil  action  ;  or, 

3  2.  Abatement. 

Abatement,  how  effected. 

Sec. '8502.     A  person   injured  by  a  private  nuisance  may 

2  abate  it  by  removing,  or,  if  necessary,  destroying  the  thing 

3  which  constitutes  the  nuisance,  without  committing  a  breach 

4  of  the  peace,  or  doing  unnecessary  injury. 

Where  notice  is  required. 

Sec.  3508.  Where  a  private  nuisance  results -from  a  mere 
2  omission  of  the  wrongdoer,  and  cannot  be  abated  without 
8  entering  upon  his  land,  reasonable  notice  must  be  given  to 
4     him  before  entering  to  abate  it. 


MAXIMS  OF  JURISPRUDENCE. 

Sec  3509.  The  maxims  of  jurisprudence  hereinafter  set 
2  forth  are  intended  not  to  qualify  any  of  the  foregoing  provis- 
8    ions  of  this  code,  but  to  aid  in  their  just  application. 

Sec.  8510.  When  the  reason  of  a  rule  ceases,  so  should  the 
2    rule  itself. 

Sec  3511.  Where  the  reason  is  the  same,  the  rule  should 
2    be  the  same. 

Sec  3512.  One  must  not  change  his  purpose  to  the  injury 
2    of  another. 

Sec  8513.     Any  one  may   waive   the  advantage  of  a  law 

2  intended  solely  for  his  benefit.     But  a  law  established  for  a 

3  public  reason  cannot  be  contravened  by  a  private  agreement. 
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Sec.  3514.    One  must   so  use  his   own  rights  as  not  to 
2    infringe  upon  the  rights  of  another. 

Sec.  3515.    He  who  consents  to  an  act  is  not  wronged  by  it. 

Sec.  3516.    Acquiescence  in  error  takes  away  the  right  of 
2     objecting  to  it. 

Sec.  3517.    No  one  can  take  advantage  of  his  own  wrong. 

r 

Sec.  3518.     He  who  has  fraudulently  dispossessed  himself  of 
2     a  thing  may  be  treated  as  if  he  still  had  possession. 

Sec.  3519.     He  who  can  and  does  not  forbid  that  which  is 
2    done  on  his  behalf  is  deemed  to  have  bidden  it. 

Sec.  3520.     No  one  should  suffer  by  the  act  of  another. 

Sec.  3521.     He  who  takes  the  benefit  must  bear  the  burden. 

Sec.  3522.    One  who  grants  a  thing  is  presumed  to  grant 
2    also  whatever  is  essential  to  its  use. 

Sec.  3523.     For  every  wrong  there  is  a  remedy. 

Sec.  3524.     Between  those  who  are  equally  in  the  right,  or 
2    equally  in  the  wrong,  the  law  does  not  interpose. 

Sec.  3525.    Between  rights  otherwise  equal  the  earliest  is 
2    preferred. 

Sec.  3526.     No  man  is  responsible  for  that  which  no  man 
2    can  control. 

Sec.  3527.    The  law  helps  the  vigilant  before  those  who  sleep 
2    on  their  rights. 

Sec.  3528.    The  law  respects  form  less  than  substance. 

Sec.  3529.    That  which  ought  to  have  been  done  is  to  be 

2  regarded  as  done  in  favor  of  him  to  whom,  and  against  him 

3  from  whom,  performance  is  due. 

Sec.  3530.    That  which  does  not  appear  to  exist  is  to  be 
2    regarded  as  if  it  did  not  exist. 

Sec.  3531.     The  law  never  requires  impossibilities. 

Sec.  3532.     The  law  neither  does  nor  requires  idle  acts. 

Sec.  3533.    The  law  disregards  trifles. 
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Sec.  3534.     Particular  expressions  qualify  those  which  are 
2    general. 

Sec.  3535.     Contemporaneous  exposition  is  in  general  the 
2    best. 

Sec.  3536.  The  greater  contains  the  less. 

Sec.  3537.  Superfluity  does  not  vitiate. 

Sec.  3538.  That  is  certain  which  can  be  made  certain. 

Sec.  3539.  Time  does  not  confirm  a  void  act. 

Sec  3540.     The  incident  follows  the  principal,  and  not  the 
2     principal  the  incident. 

Sec.  3541.     An  interpretation  which  gives  effect  is  preferred 
2     to  one  which  makes  void. 

Sec.  3542.    Interpretation  must  be  reasonable. 

Sec.  3543.     Where  one  of  two  innocent  persons  must  suffer 

2  by  the  act  of  a  third,  he,  by  whose  negligence  it  happened,  must 

3  be  the  sufferer.  ^  ' 
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